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iTall  eitcitit. 


MASSACHUSETTS,  OCTOBER  TERM,  ]839,  AT  BOSTON. 


R«>n«*  5  H<"'  JOSEPH  STORY,  AfMcitta  JmUce  of  the  Sopreme  Court. 
nsFOBK  J  ^^  jQjjj^  DAVIS,  District  Judge. 


Frederic  C.  Taber  tt  ah  in  error  v.  United  States. 

The  ierwuMitt  of  a  yoyage  determinefl  iti  cbanctet ;  if  it  be  within  the  Umiti 
of  foreign  jariadietion  it  ii  a  foreign  voyage,  and  not  otherwiw. 

A  whaling  voyage  ia  not  a  foreign  voyage  within  the  meaning  of  the  Act  of 
1803,  ch.  G2,  and  a  bond  execated  under,  bat  not  required  by  nor  in  accord- 
ance with  that  act  ia  a  nollity. 

\lr  RiT  of  error  to  a  judgment  of  the  District  Court  of  Mas- 
sachusetts upon  a  bond  given  to  the  collector  of  New  Bed- 
ford. The  original  case  came  before  the  District  Court  upon 
a  statement  of  facts  agreed  by  the  parties ;  and  the  District 
Judge  decided,  that  the  bond  was  valid,  and  the  United 
States  entitled  to  judgment.  The  statement  of  facts  was  as 
follows  : 

This  is  an  action  of  debt  upon  a  bond  given  by  the  defend- 
ants to  the  collector  of  the  customs  for  the  District  of  New 
Bedford,  which  is  in  the  case,  and  may  be  referred  to.  The 
defendants  are  the  master  and  agent  of  the  ship  Isabella  of 
Fairhaven,  a  vessel  engaged  in  the  whale  fishery.     At  the 
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time  of  the  execution  of  the  bond  referred  to,  the  ship  Isabella 
was  fitted  for  a  whaling  voyage,  and  the  master,  upon  the  re- 
quisition of  the  collector,  in  order  to  obtain  his  clearance  for 
said  voyage,  made  out  and  presented  to  the  collector  the  de- 
scriptive list  of  his  crew,  a  certified  copy  of  which  is  in  the 
case,  and  may  be  referred  to.  The  collector  thereupon, 
knowing  that  said  ship  was  about  to  proceed  upon  a  voyage  in 
the  whale  fishery,  took  the  bond,  upon  which  this  action  is 
founded.  The  ship  was  a  registered  vessel,  and  had  always 
been  employed  in  the  whale  fishery. 

The  said  ship  being  furnished  with  the  papers  aforesaid  as  a 
registered  vessel,  proceeded  upon  her  said  voyage  on  the  2d 
day  of  November,  A.  D.  1834,  and  returned  to  New  Bed- 
ford on  the  30th  of  August,  1838,  with  a  cargo  of  sperm  oil, 
obtained  during  said  voyage.  During  her  absence  she  was 
employed  exclusively  in  the  whale  fishery,  touching  at  such 
ports  and  places  only  as  are  usual  in  the  prosecution  of  the 
fisheries,  for  supplies,  and  during  said  voyage  was  not  en- 
gaged in  any  foreign  trade. 

If  upon  this  state  of  facts  the  Court  should  be  of  opinion, 
that  the  collector  was  authorized  by  law  to  take  the  bond 
aforesaid,  judgment  is  to  be  entered  against  the  defendants  for 
the  amount  of  the  penalty.  If  the  Court  should  be  of  opin- 
ion that  the  defendants  were  not  required  by  law  to  execute 
said  bond  in  order  to  enable  said  ship  to  proceed  upon  the 
voyage  aforesaid,  judgment  is  to  be  entered  for  the  defendants. 

Either  party  may  except  to  the  decision  of  the  District 
Judge  and  carry  this  case  to  the  Circuit  Court  upon  the  fore- 
going statement  of  facts. 

CoLBT  AND  Clifford, /or  defendant. 
John  Mills,  District  Jittarruyj  U,  S. 

January  23dy  1839. 

'  Colby  and  Clifford^  of  New  Bedford,  for  the  plaintiffs  in 
error,  argued  in  substance  as  follows  : 
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The  agreed  statement  of  facts,  upon  which  this  case  was 
presented,  reduces  the  whole  matter  in  controversy  to  the 
single  question^  *— What  is  the  true  judicial  construction  of  the 
term,  ^*  foreign  yoyi^e,"  as  it  is  used  in  the  Act  of  1603, 
ch.  62. 

I.  For  the  plaintiff  in  error  it  is  contended,  that  this 
term  does  not  include  whaling  voyages,  and  that  this  was  not 
the  intention  of  Congress  in  framing  that  Act  is  apparent. 

1^.  From  the  Act  itself.  Vide  §§  2,  3,  where  it  is  de- 
scribed as  '^  from  a  port  in  the  United  States  to  a  foreign 
port,"  and  requiring  a  register  to  be  taken  out.  The  ref- 
erence to  <^  wages",  in  the  Act,  cannot  apply  to  whaling 
yoyages,  as  the  crew  are  not  paid  in  these  voyi^es  at  a  stipu- 
lated sum,  but  in  a  lay  or  share  of  the  proceeds,  which  cannot 
be  ascertained  till  the  termination  of  the  voyage.  In  this 
respect  they  are  like  the  ordinary  fishing  voyi^es  provided 
for  in  other  Acts  of  Congress. 

2d.  From  other  etattUee  of  the  United  States,  in  which  the 
term  foreign  voyage  is  used. 

Thus,  in  the  Stat.  1793,  ch.  52,  provision  is  made  for 
the  proper  papers  to  be  furnished  to  ships  engaged  in  the 
fisheries.  They  are  entirely  different  from  those  contem- 
plated for  slijps  engaged  in  the  prosecution  of  ^^  foreign 
voyages."  See  also  §  2  of  this  Act,  giving  the  form  of  a  Lt- 
cenee  for  the  **  Whole  Fishery ^^^  and  especially  §  8,  where  the 
term  is  used  in  express  contradistinction  to  voyages  in  the 
whale  fishery.  That  Congress  considered  them  as  totally 
distinct,  and  amenable  to  very  different  regulations,  is  apparent 
from  the  whole  course  of  legislation  upon  this  subject.  Vide 
Acts  1817,  ch.  204,  §  5,  1813,  ch.  184,  §  3. 

Sd.  If  there  is  no  diversity  in  the  meaning  attached  to  this 
term  by  Congress,  in  the  various  statutes,  It  is  no  longer  an 
open  question.  The  collector  had  no  right  to  demand  the 
bond.     Vide  The   Three  Brothers,  1  Gall.    142  ;  The  Boat 
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Eliza,  2  Gall.  47 ;  CurtU,  Mm.  Dig.  470,  and  cases  there 
cited. 

II.  It  was  the  duty  of  the  collector  to  furnish  this  ship 
when  she  sailed  on  her  ^^  whaling  voyage,"  with  an  enrolment 
and  license,  and  other  papers  conformable,  under  the  Act 
of  1793,  ch.  52.  If  he  had  thus  performed  his  duty  this 
bond  would  not  have  been  required  or  given.  See  case  of 
Mutineers  of  Brig  Troy,  U.  S.  v.  Rogers  et  aL  3  Sumner 
R.  342. 

III.  If  it  was  not  demandable  by  the  collector  as  a  statu- 
tory bond,  the  plaintiffs  in  error  were  not,  in  the  words  of  the 
agreed  statement,  ^^  required  by  law  to  execute  it."  It  can- 
not be  contended  successfully,  that  they  gave  it  voluntarily, 
and  that  it  may  be  enforced  as  a  bond  valid  at  Common  Law. 
For, 

Ist.  They  did  not  give  it  voluntarily  in  the  sense,  in  which 
this  view  of  it  is  urged.  The  case  finds,  that  it  was  exacted 
by  the  collector  before  they  could  obtain  a  clearance. 

2d.  To  be  good  as  a  Common  Law  bond  it  must  have  re- 
sulted in  some  advantage  to  the  obligors,  or  have  been  induced 
by,  or  contained  some  provisions  for,  their  benefit. 

3d.  The  only  question,  upon  which  the  case  contemplates 
their  liability  upon  it,  is,  were  they  ^^  required  by  law  to  exe- 
cute it." 

In  Dixm  v.  IMted  SUUee,  (1  Brock.  188,)  Mr.  Chief  Jus- 
tice Marshall  said ;  ^^  The  collector  is  a  ministerial  officer, 
whose  business  is  to  pursue  the  statute,  and  if  he  fails  to  do 
so  the  statute  will  not  sanction  bis  act."  ^^  The  record,  as 
it  appears  in  this  Court,  exhibits  a  bond  not  demandable  under 
the  statute  J  and  a  suit  on  such  bond  cannot  be  sustained." 

Upon  the  strict  construction  to  be  given  to  the  statute,  see 
Curtis,  Mm.  Dig.  465,  and  cases  there  cited. 

MiUsj  District  Attorney,  for  the  United  States,  argued  e 
contra. 
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SroRT  J.  Tbe  Act  of  1803,  ch.  62,  supplemeataiy  to 
aD  Act  concerning  consuls  and  vice  consuls,  &c.  provides  in 
die  first  section,  ^^  That  before  a  clearance  be  granted  to  any 
vessel,  bound  on  a  foreign  voyage,  the  master  thereof  shall 
deliver  to  the  collector  of  the  customs  a  list,  containing  the 
names,  places  of  birth,  and  residence,  and  a  description  of  the 
persons,  who  compose  his  ship's  company,  to  which  list  the 
oath  or  affirmation  of  the  captain  shall  be  annexed,  &c.  &c. 
and  the  said  collector  shall  deliver  him  a  certified  copy  there- 
of, &c.  &c.  &c.  ;  and  the  master  shall  moreover  enter  into 
bond,  with  sufficient  security,  in  the  sum  of  four  hundred  dol- 
lars, that  he  shall  exhibit  the  aforesaid  certified  copy  to  the 
first  boarding  officer,  at  the  first  port  in  the  United  States,  at 
which  he  shaU  arrive  on  his  return  thereto,  and  then  and  there 
produce  the  persons  named  therein  to  the  said  boarding  offi- 
cer, &c.  &c."  ;  with  other  specific  provisions  and  exceptions, 
which  it  is  unnecessary  to  recite. 

In  the  present  case  the  requisitions  of  the  Act  have  not 
been  complied  with  ;  and  it  is  insisted  on  behalf  of  the  Unit- 
ed States,  that  the  bond  is  forfeited  thereby.  On  the  other 
band,  it  is  insisted  on  behalf  of  the  plaintifiTs  in  error  (the 
original  defendants),  that  the  bond  itself  is  a  mere  nullity,  and 
not  by  law  required  to  be  given  by  ships  engaged  in  whaling 
voyages.  And  the  main  question,  therefore,  is  whether  a  ship 
engaged  exclusively  in  a  whaling  voyage,  is  within  the  de- 
scriptive words  and  sense  of  the  Act  of  1803,  ^' a  vessel 
bound  on  a  foreign  voyage."  If  she  is  not,  then  I  am  of 
opinion,  that  no  action  can  be  maintained  on  tbe  present  bond, 
as  it  seeks  to  enforce  a  supposed  statute  duty,  and  is  in  the 
nature  of  a  penalty,  and  has  been  exacted  by  the  officers  of 
the  Government,  under  a  mistake,  as  well  of  their  duty,  as  of 
law,  and  that  the  judgment  ought  to  be  reversed. 

It  is  clear,  that  it  has  been  for  a  long  period  the  practice 
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of  the  Custom  House  officers  to  take  lists  of  the  crew,  and 
bonds  from  the  masters  of  whaling  ships,  under  the  supposed 
authority  of  the  Act  of  1803,  ch.  62.  And  certainly  this 
practice  is  entitled  to  some  weight  in  ascertaining  the  true  in- 
terpretation of  the  Act ;  although  it  cannot  control  the  true 
interpretation  of  it,  if  the  practice  does  not  conform  to  it. 
And  it  is  not  decisive  in  a  case  of  this  nature,  that  the  mis- 
chiefs  to  be  guarded  against  and  remedied  by  the  Act  of  1803, 
are  equally  as  applicable  to  whaling  voyages,  as  to  voyages  to 
foreign  ports  for  the  general  purposes  of  trade.  Where  a 
penalty^  or  a  provision  in  the  nature  of  a  penalty,  is  to  be  en- 
forced, the  general  rule  is,  that  the  statute  is  to  be  construed 
strictly  ;  and  the  language  is  not  to  be  enlarged  to  cover  a 
case  standing  upon  similar  grounds,  if  the  ordinary  interpreta- 
tion of  the  terms  would  not  reach  it. 

Now,  the  ordinary  meaning,  which  we  annex  in  commercial 
transactions  to  the  words,  ^^  a  vessel  bound  on  a  foreign 
voyage,"  is,  that  it  refers  to  a  voyage  to  some  port  or 
places  within  the  territory  and  jurisdiction  of  some  foreign 
sovereign.  We  do  not  restrict  the  meaning  of  the  words  to 
voyages  carried  on  beyond  the  actual  territorial  limits  of  the 
United  States,  in  contradistinction  to  voyages  on  our  inland 
waters,  or  to  mere  coasting  navigation  in  our  sounds  and  rivers. 
We  should  not  call  a  voyage  from  Boston  to  New  Orleans 
a  foreign  voyage,  although  a  great  portion  of  the  voyage  is  out 
of  the  limits  of  the  United  States.  In  such  a  case  the  ttrmu 
nuB  of  the  voyage  settles  the  description.  On  the  other  band, 
we  should  call  a  voyage  from  Boston  to  any  one  of  the  West 
India  Islands,  as  for  example,  to  Cuba,  a  foreign  voyage,  for 
the  very  reason,  that  one  of  the  itrmini  of  the  voyage  for  the 
purposes  of  the  enterprise  is  within  a  foreign  territory.  So, 
we  never  speak  of  a  voyage  in  the  bank  and  other  cod  fishe- 
ries as  a  foreign  voyage,  although  in  such  a  voyage  the  vessel 
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somecimes  may  touch  at  a  foreign  port.  Why  ?  Because 
the  ocean  is  deemed  the  common  highway  of  all  nations,  and 
foreign  to  none.  It  is  in  no  just  sense  within  any  foreign  ju- 
risdiction. And  here,  again,  we  are  governed  in  the  appel- 
lation by  the  descriptive  termini  of  the  fishing  voyage,  the 
port,  from  which  the  vessel  proceeds,  and  to  which  she  is  to 
return.  I  know  no  diflference  in  this  particular  in  common 
usage  between  fishing  voyages  and  whaling  voyages.  Whal- 
ing voyages  are  emphatically  voyages  on  the  ocean.  In  short, 
as  a  generic  expression,  ^^  a  foreign  voyage  "  means,  in  the 
language  of  trade  and  commerce,  a  voyage  to  some  port  or 
place  within  the  territory  of  a  foreign  nation.  This  is  em- 
phatically true  throughout  the  provisions  of  the  Duties'  Col- 
lection Act  of  1799,  ch.  128,  which  still  constitutes  the 
leading  statute  to  regulate  our  intercourse  with  foreign  na- 
tions for  commercial  purposes.  The  words  there  used  in 
regard  to  foreign  importations,  are  ^^  goods  brought  from  a 
foreign  port  or  place,"  or  a  vessel  arriving  '*  from  a  foreign 
port  or  place."  Similar  descriptive  phraseology  will  be 
found  in  the  Act  for  the  government  and  regulation  of  sea- 
men in  the  merchant  service,^  where  shipping  articles  are 
required  on  voyages  of  a  ship  or  vessel  ^^  bound  from  a  port 
of  the  United  States  to  any  foreign  port.^^  On  the  other 
hand,  in  the  Act  of  1813,  ch.  2,  regulating  shipping  articles 
in  the  bank  and  other  cod  fisheries,  the  words  are,  ^^any  vessel 
bound  from  a  port  of  the  United  Sutes  to  be  employed  in 
9uek  faherite.''  The  Navigation  Act  of  1817,  ch.  204,  in- 
sists throughout  upon  similar  distinctions. 

Passing  from  these  general  considerations,  let  us  see,  wheth** 
er  any  fixed  interpretation  of  a  different  sort  is  to  be  found 
in  the  laws  of  the  United  States.  If  there  be  not,  then,  I 
take  it  to  be  clear,  upon  the  established  rules  of  interpretation 
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of  Statutes  respecting  commerce,  that  the  common  commer- 
cial sense  of  the  words  is  to  be  adopted,  unless  there  be  a  dis- 
tinct controlling  sense  put  upon  the  words  hy  the  legislature. 
The  Supreme  Court  of  the  United  States  have  uniformly 
acted  upon  this  doctrine. 

I  do  not  recollect  but  two  instances,  in  which  the  phrase, 
*^  foreign  voyage,"  occurs  in  the  laws  of  the  United  States  ; 
and  two  only  have  been  pointed  out  at  the  argument ;  and,  af- 
ter such  thorough  researches  by  counsel,  I  presume  none 
other  exists.     One  is  in  the  statute  of  1806,  ch.  62,  now  un- 
der consideration.     The  other  is  in  the  Act  of  1793,  ch.  52, 
for  enrolling  and  licensing  ships  or  vessels  to  be  employed  in 
the  coasting  trade  and  fisheries.     This  last  Act  is  the  only 
one  specially  directed  to  the  whale  fisheries,  as  well  as  to  the 
cod  fisheries.     In  the  8th  section  it  declares,  ^^  that  if  any 
ship  or  vessel  enrolled  or  licensed  as  aforesaid  shall  proceed 
on  a  foreign  voyage  without  first  giving  up  her  enrolment  and 
license,"  &c.,  she  shall  be  liable  to  seizure   and  forfeiture. 
Now,  here,  the  words  are  distinct  and  appropriate,  and  ap- 
plied to   the   very  subject  matter  of   the   whale  fisheries. 
^^  Foreign  vpyage"  is  used   in  contradistinction   to   fishing 
voyage,  and  whaling  voyage,  expressing  the  clear  sense  of  the 
legislature,  that  a  fishing  voyage  or  a  whaling  voyage  is  not 
*^  a  foreign  voyage."     Nearly  thirty  years  ago  this  very  ques- 
tion under  that  Act  came  before  the  Court  in  the  case  of  The 
Three  Brothers  (1  Gallis.  R.  142);  and  it  was  then  decided, 
that  a  fishing  vessel,  which,  according  to  the  course  and  usage 
of  the  fishing  employment,  went  to  a  foreign  port,  if  it  was 
not  for  the  purpose  of  trade  there,  was  protected  from  seiz- 
ure and  forfeiture.     In  short,  she  was  not  engaged  in  a  foreign 
voyage  in  the  sense  of  the  Act. 

Here,  then,  we  have  a  clear  expression  of  the  legislature 
on  the  very  point  of  the  interpretation  of  the  words,  ^^  foreign 
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TOj^e."  Upon  what  ground  can  this  Court,  tbeo,  declare, 
tbat  a  whaling  voyage  is  a  foreign  voyage,  when  Congress 
iuve  used  the  words  in  contradistinction  thereto,  in  an  Act 
pointed  to  the  very  subject  of  the  whale  fisheries  ?  The  Act 
proceeds  in  another  section  (s.  21),  to  provide  for  a  permit 
to  whaling  ships  ^^  to  touch  and  trade  at  any  foreign  port  or 
place,"  thus  making  a  distinction  hetween  whaling  voyages 
and  trading  at  foreign  ports. 

The  Act  of  1803,  ch.  62,  contains  no  words  expressive 
of  a  different  or  more  qualified  sense.  The  words  of  the 
Act  are  perfectly  satisfied  hy  understanding  them  in  the  com- 
mon commercial  sense,  to  mean  a  voyage  to  a  port  or  place 
within  the  territory  of  a  foreign  nation.  What  is  more  impor- 
tant is,  that  the  remaining  sections  of  the  Act  are  mainly 
pointed  to  acts  to  be  done,  and  to  transactions,  which  are  to 
take  place,  in  foreign  ports,  where  we  have  regular  stationed 
consuls  and  commercial  agents.  It  would  be  impracticable, 
without  a  violation  of  all  the  common  rules  of  interpretation, 
to  apply  the  regulations  of  the  second  and  third  sections  of 
the  Act  to  any  whaling  voyage,  or  to  any  voyage  except  one 
strictly  for  the  purposes  of  general  trade  to  a  foreign  port. 
Under  such  circumstances,  the  general  maxim  ought  to  be  ap- 
plied, noMcUur  a  sociis.  We  are  to  interpret  the  whole  Act, 
as  having  relation  to  the  same  common  objects,  and  to  be  ex- 
pressive of  the  same  general  relations  of  vessels  in  the  mer* 
chant's  service  in  foreign  trade. 

The  Act  of  1813,  ch.  184,  for  the  regulation  of  seamen 
on  board  of  public  and  private  vessels  of  the  United  States, 
seems  conclusively  to  recognise  and  establish  this  very  con- 
struction of  the  first  section  of  the  Act  of  1803,  ch.  62.  It 
declares  (sect.  2),  '^  that  in  all  cases  of  private  vessels  of  the 
United  States  sailing  from  a  port  of  the  United  States  to  afor* 
eign  partj  the  list  of  the  crew,  made  as  heretofore  directed 
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by  law,  shall  be  examined  by  the  collector  for  the  District, 
from  which  the  vessel  shall  clear  out,  and,  if  approved  by  him, 
shall  be  certified  accordingly."  The  very  object  of  this  pro- 
vision, and  of  the  accompanying  provisions  of  the  Act,  was  to 
afford  protection  to  American  citizens,  whose  names  were 
borne  on  the  list.  This  object  certainly  is  equally  applicable 
to  whaling  voyages  and  to  voyages  to  foreign  ports.  And  yet 
the  legislature  speaks  only  as  to  the  latter  ;  and  thereby  plain- 
ly shows,  that  the  Act  of  1803  had  reference  solely  to  mer- 
chant vessels  engaged  in  trade  and  bound  to  foreign  ports  for 
the  purpose  of  foreign  commerce. 

Upon  the  whole,  my  judgment  is,  that  a  whaling  voyage  is 
not,  in  the  common  commercial  sense  of  the  words,  deemed 
a  foreign  voyage,  any  more  than  a  voyage  in  the  cod  or  other 
^common  fisheries  ;  that  the  words  '^foreign  voyage"  are  in 
the  common  commercial  sense  applied  to  voyages  to  foreign 
countries,  where  the  main  terminus  is  a  foreign  port,  for  the 
purpose  of  exportation  or  importation  in  the  course  of  trade  ; 
and  that  a  voyage,  which  is  to  be  essentially  performed  upon  the 
ocean,  from  its  nature  and  objects,  is  not  deemed  foreign  to  the 
country.  I  am  also  of  opinion,  that  this  is  the  sense,  in  which 
the  language  has  been  constantly  understood  by  Congress  in 
all  our  public  Acts  ;  and  especially,  that  this  is  the  naturd 
and  just  sense  of  the  language  in  the  Act  of  1803,  taking  into 
consideration  all  the  purposes  and  provisions  within  the  scope 
of  that  Act.  If  the  question  were  entirely  new,  I  should  have 
no  doubt  on  the  point.  But  I  think,  that  Congress,  in  the  Act 
of  1793,  ch.  52,  for  enrolling  and  licensing  vessels  for  the 
whale  fisheries,  have  directly  established  this  very  construc- 
tion ;  and  that  no  Court  of  Justice  is  at  liberty  to  depart 
from  it. 

My  judgment,  therefore,  is,  that  the  judgment  of  the  Dis- 
trict Court  ought  to  be  reversed. 
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Harrison  Gray  and  others 
John  B.  Russell  and  others. 

Any  compilation  may  be  the  snbject  of  a  copyright,  provided  the  plan,  ar- 
rangement, and  combination  of  the  materials  be  new. 

Though  the  original  sourceB  of  information  are  open  to  the  ii#e  of  all  persons, 
yet  the  use  of  a  particular  compilation  is  not.  As  if  a  person  prepare  a 
map  from  original  surveys,  he  cannot  supersede  the  right  of  another  per- 
son to  make  similar  surveys  to  accomplish  the  same  end;  bat  no  one,  with* 
out  such  surveys,  has  a  right  to  copy  the  map. 

It  is  of  no  consequence  in  what  form  the  works  of  another  author  are  used, 
whether  it  be  by  a  simple  reprint,  or  by  incorporating  the  whole,  or  a  large 
portion  thereof  in  some  larger  work. 

The  question  of  violation  of  copyright  may  depend  upon  the  value,  rather 
than  the  quantity  of  the  selected  materials ',  as  where  in  an  abridgment 
only  the  unimportant  parts  are  omitted,  or,  under  pretence  of  a  review,  the 
substance  of  an  original  work  is  given. 

The  author  of  an  edition  of  Adam's  Latin  Grammar  made  certain  additions 
and  alterations  in  that  work,  and  also  prepared  notes  to  it,  which  the  author 
of  a  subsequent  edition  of  the  same  work  adopted.  Htld^  that  such  adop- 
tion was  an  infringement  of  the  copyright  of  the  notes,  inasmuch  as  the 
notes,  though  not  new,  had  never  before  been  collected  and  embodied. 

Qiusre,  in  what  cases  an  abridgment  will  be  regarded  as  a  piracy  of  the  copy- 
right of  an  original  work.  A  reporter  has  a  copyright  in  his  marginal  notes 
and  in  the  arguments  of  counsel  as  prepared  and  arranged  in  his  work, 
though  he  has  none  in  the  opinions  of  the  Court,  published  under  the  au- 
thority of  Congress. 

Bill  in  equity.  The  bill  set  forth  that  the  complainants, 
Harrison  Gray,  James  Brown,  and  Charles  Brown,  booksell- 
ers and  copartners,  under  the  firm  of  Hilliard,  Gray,  &  Co., 
were  the  proprietors  of  the  copyright  and  publishers  of  a  cer- 
tain book,  entitled,  — 

^^  Adam's  Latin  Grammar,  with  some  Improvements  and 
the  following  Additions  :  Rules  for  the  right  pronunciation  of 
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the  Latin  Language  ;  a  Metrical  Key  to  the  Odes  of  Horace ; 
a  list  of  Latin  Authors  arranged  according  to  the  different 
ages  of  Roman  Literatui'e  ;  Tables  showing  the  value  of  the 
various  Coins,  Weights,  and  Measures,  used  among  the  Ro- 
mans. By  Benjamin  A.  Gould,  Master  of  the  Public  Latin 
School  of  Boston." 

That  the  complainants  became  proprietors,  in  their  own 
right,  of  said  copyright,  on  the  seventh  day  of  March,  1833, 
by  assignment  from  Cummings,  Hilliard  &  Co.,  the  original 
proprietors,  and  ever  since  that  time  have  been,  and  now  are, 
such  sole  proprietors,  and  ever  since  the  said  seventh  of 
March,  have  had,  and  now  have,  the  exclusive  right  of  print- 
ing, publishing,  and  exposing  for  sale  and  selling  copies  of  the 
improvements  and  additions,  made  and  originally  published  in 
said  edition  of  said  book,  entitled  as  aforesaid.  In  which 
edition,  the  said  Benjamin  A.  Gould,  the  editor  of  the  same, 
made  the  following  among  other  additions  and  improvements, 
viz  :  he  prefixed  rules  for  accent  and  rules  for  the  sound  of 
the  vowels  ;  detached  from  the  original  text  and  omitted  all 
that  related  to  English  Grammar,  as  distinguished  from  Latin  ; 
marked  the  quantity  of  the  penultimate  vowel  on  every  Latin 
word  throughout  the  book,  where  it  was  not  determined  by 
being  placed  before  another  vowel,  a  double  consonant  or  two 
single  consonants  ;  made  divisions  of  the  text  by  introducing 
new  heads  in  numerous  places  ;  divided  the  paragraphs  in  nu- 
merous instances,  and  distinguished  parts  as  more  important, 
by  printing  them  in  larger  type  ;  in  many  instances  transposed 
a  part  of  the  text  of  the  original  work  into  notes ;  gave  the 
English  of  the  nouns  declined  as  paradigms  ;  prefixed  remarks 
on  gender  to  the  declension  of  nouns  ;  arranged  the  termina- 
tion of  each  declension  in  columns,  instead  of  putting  them  in 
transverse  lines,  as  in  the  original  work  ;  added  an  additional 
termination  in  the  vocative  and  ablative  cases  m  the  word 
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"  ^iwAwe»";  declined  the  words  "  OJptw,"  "  Partn$;*^ "  Dog- 
ma,'' "  •flnindo,"  ''Dido,''  «  Cakar,''  "•Eat,"  and  "  Fo*," 
in  the  third  declension,  at  full  length,  and  gave  the  English  in 
full  to  the  two  first ;  made  a  distinct  head  of  heterogeneous 
Douns  and  heteroclite  nouns,  and  made  remarks  under  the 
latter ;  declined  at  length  the  words,  *'  RupubUcaj"  ''  JuijU" 
raiufiim,"  «*  PaUrfamiUas,"  «*  /iipfter,"  "  Bo$y"  «  Orj^us," 
''  (Edipus,"  ''  AchilUs  or  ^ehilUus,"  under  the  head  of  hetero- 
clites  ;  added  the  noun  ''  Vtprem  "  to  the  list  of  defective  nouns 
'under  the  head  of  Diptota ;  gave  the  English  of  the  Adjectives, 
declined  as  paradigms  ;  declined  at  length  the  adjectives  ''Pru^ 
dens  and  Plus";  added  the  Arabic  and  Roman  numerals  in 
the  table  of  the  Numeral  Adjectives  ;  changed  the  translation 
of  the  imperfect  and  future  tenses  of  the  verb ;  altered  the 
arrangement  or  order  of  the  principal  parts  of  the  verb  in 
conjugating  it ;  gave  the  entire  Latin  word  in  each  voice, 
mood,  tense,  person,  and  number,  and  a  full  English  transla- 
tion in  the  paradigms  in  ihe  second,  third,  and  fourth  conjuga- 
tions ;  gave  the  word  ''  Capio"  as  a  paradigm  displayed  at 
full  length  of  verbs  in  ''  to,"  in  the  third  conjugation  ;  added 
rules  on  the  subject  of  the  regular  formation  of  the  tenses  of 
the  verbs;  added  the  paradigm  '' Proium"  under  irregular 
verbs  ;  gave  a  new  form  of  expression  to  the  50th,  51st,  52d, 
and  56th  rules  of  Syntax ;  added  observations  on  the  50th, 
53d,  and  54th  rules  of  Syntax ;  made  a  new  distinct  head  of 
''  Prosody,"  and  of  ''  Rules  for  the  Quantity  " ;  made  a  new 
definition  of  prosody  and  accent,  and  a  numerical  arrangement 
and  new  observations  under  the  head  of  Prosody  ;  gave  an 
analysis  or  Metrical  Key  of  the  various  combinations  of  verse 
used  in  the  Odes  of  Horace,  with  an  index  to  the  Odes, 
omitting  the  analysis  of  the  kinds  of  verse  used  by  Buchanan  ; 
gave  an  Appendix  on  the  subject  of  punctuation,  abbrevia- 
tions, division  of  the   Roman   Months,    Tables  of  Roman 
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Coins,  Weights,  and  Measures  ;  and  made  other  alterations 
and  improvements  in  the  said  original  work. 

The  bill  went  on  to  allege,  that  the  plaintiffs  being  possess- 
ed of  the  copyright  of  said  book  so  as  aforesaid,  John  B. 
Russell,  Lemuel  Shattuck,  and  John  D.  W.  Williams,  book- 
sellers, and  copartners  under  the  name  and  style  of  Rus- 
sell, Shattuck  &  Company,  without  the  consent  or  allowance 
of  the  plaintiffs,  on  the  14th  day  of  August,  1836,  and  before 
and  since  that  day,  exposed  to  sale  and  sold  copies  of  a  work 
entitled,  — 

^'  Adam's  Latin  Grammar,  with  numerous  additions  and 
improvements,  designed  to  aid  the  more  advanced  student  by 
fuller  elucidation  of  the  Latin  Classics.  By  C.  D.  Cleve- 
land, A.  M.,  Late  Professor  of  the  Latin  Language  and 
Literature  in  the  University  of  the  City  of  New  York." 

The  bill  then  alleged,  that  the  last  named  work  is  a  copy 
of  the  said  improvements  and  additions  in  the  first  mentioned 
work  ;  and  the  several  particulars  are  pointed  out  with  minute- 
ness; the  bill  concluding  with  the  allegation,  that  the  said 
^^  Cleveland's  Edition  has  taken,  in  most  instances  literally, 
and  in  others,  substantially,  making  very  slight  alterations,  from 
the  matter  added  in  said  Gould's  edition  to  Adam's  original 
work,  on  the  following  pages  of  said  Cleveland's  edition,  viz  : 
pages  11,12,  17, 18,  22,  30,  32,  33,  34,  68,  69,  70,  72,  75, 
92,  95,  101  ,102,  103,  104,  105,  106,  107,  109,  110,  111, 
113,114,  115,  116,  117,118,119,272,273,274,298,303, 
305,  306,  307,  313,  314,  315,  316,  326,  329, 330,  331,  832, 
333,  and  in  the  appendix  to  the  same  to  the  amount  of  thirty 
pages  or  more,  being  a  very  large  proportion  of  the  additions, 
alterations,  and  improvements  made  by  the  said  Gould  in  his 
edition  of  said  work." 

The  bill  concluded  with  a  prayer  for  an  injunction  on  the 
defendants,  from  selling,  or  exposing  to  sale,  any  copies  of 
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sBid  ClevelaDd's  edition  of  said  work ;  and  that  the  defend- 
aots  be  ordered  to  render  an  account  of  the  copies  of  the  same 
that  they  have  sold,  and  to  pay  over  the  profits  of  such  sales 
to  the  plaintiffs,  and  to  deliver  up  what  copies  they  may  have 
on  hand,  and  to  pay  the  costs. 

The  bill  was  entered  at  the  October  term  of  this  Court, 
1836.  At  the  October  term,  1838,  it  was  ordered,  that  the 
case  be  referred  to  a  roaster  to  examine  and  report  the  coin- 
cidences and  differences  of  the  plaintiffs'  and  the  defendants' 
grammars  ;  how  far  the  author  of  the  defendants'  grammar  has 
used  the  plaintiffs'  grammar  in  compiling  his  own,  and  how  far 
he  has  made  use  of  similar  or  the  same  materials  independently 
of  any  use,  or  with  how  great  a  use,  of  the  plaintiffs'  gram- 
mar ;  and  to  report  the  evidence  in  the  case  as  far  as  either 
party  may  request,  and  his  conclusion  thereupon ;  whether 
the  whole  or  any  part,  and  if  any,  what  parts  of  the  defend- 
ants' grammar  are  an  infringement  of  the  plaintiffs'  copyright. 

A  t  the  present  term  of  the  Court,  the  master  made  bis  re- 
port, which  concluded  as  follows:  —  ^^As  I  have  been  re- 
quested by  the  complainants'  counsel  to  report  the  amount  of 
matter  taken  by  the  defendants  from  this  work,  I  accordingly 
find,  that  substantially  the  whole  of  what  was  added  by  Mr. 
Gould  to  the  old  editions  of  Adam,  (whether  from  one  or  an- 
other source,  or  as  matter  more  purely  of  invention  on  his  own 
part,)  has  been  adopted  by  the  defendants.  How  far  this  mat- 
ter was  drawn  from  other  sources,  and  from  authors  alike  open 
to  the  complainants  and  defendants,  appears  under  each  of  the 
foregoing  heads.  How  far  the  use  of  such  matter  by  the  de- 
fendants, in  the  same  form  or  arrangement,  or  in  the  same 
phraseology,  or  In  different  phraseology,  (which  seem  to  be 
the  main  questions  arising  in  the  case,)  constitutes  an  infringe- 
ment of  copyright,  I  conceive  to  belong  solely  to  the  province 
of  the  Court." 
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Tbe  case  was  argued  upon  the  report  by  PMlUps  and 
Robinsy  for  the  plaintiffs,  and  hj  John  Piekeringj  for  the  de- 
fendants. 

Tbe  other  facts  in  the  case,  and  tbe  positions  taken  by  the 
defendants'  counsel,  sufficiently  appear  in  the  opinion  of  the 
Court,  which  was  delivered  by 

Stort  J.  The  question  now  before  the  Court  is  upon 
the  confirmation  of  the  master's  report.  No  exception  has 
been  taken  to  the  facts  and  detailed  statements  in  the  master's 
report ;  and,  therefore,  the  point  is  narrowed  down  to  the 
inquiry,  whether  the  conclusion  drawn  from  these  facts  by  the 
roaster  is  correct.  I  am  of  opinion,  that  it  is  ;  and  that  the 
report  ought  to  be  confirmed  ;  and,  as  consequent  thereon, 
that  a  perpetual  injunction  ought  to  be  granted,  prohibiting  the 
sale  of  the  edition  of  Cleveland's  Adam's  Latin  Grammar  in 

■ 

the  pleadings  mentioned  by  the  defendant. 

The  argument  proceeds  mainly  upon  this  ground,  that  there 
is  nothing  substantially  new  in  Mr.  Gould's  notes  to  his  edi- 
tion of  Adam's  Latin  Grammar ;  and  that  all  his  notes  in 
substance,  and  many  of  them  in  form,  may  be  found  in  other 
works  antecedently  printed.  That  is  not  the  true  question  be- 
fore the  Court.  The  true  question  is,  whether  these  notes  are 
to  be  found  collected  and  embodied  in  any  former  single  work. 
It  is  admitted,  that  they  are  not  so  to  be  found.  The  most,  that 
is  contended  for,  is,  that  Mr.  Gould  has  selected  his  notes  from 
very  various  authors,  who  have  written  at  different  periods,  and 
that  any  other  person  might,  by  a  diligent  examination  of  the 
same  works,  have  made  a  similar  selection.  It  is  not  pre- 
tended, that  Mr.  Cleveland  undertook  or  accomplished  such  a 
task  by  such  a  selection  from  the  original  authors.  Indeed,  it 
is  too  plain  for  doubt,  that  he  has  borrowed  the  whole  of  his 
notes  directly  from  Mr.  Gould's  work ;  and  so  literal  has 
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beeo  his  transcription,  that  be  has  incorporated  the  very  errors 
tbereof. 

Now,  certainly,  the  .preparation  and  collection  of  these 
DOtes  from  these  various  sources,  must  have  been  a  work  of 
DO  small  labor,  and  intellectual  exertion.  The  plan,  the 
arrangement,  and  the  combination  of  these  notes  in  the  form, 
in  which  they  are  collectively  exhibited  in  Gould's  Grammar, 
belong  exclusively  to  this  gentleman.  He  is,  then,  justly  to 
be  deemed  the  author  of  them  in  their  actual  form  and  com- 
bination, and  entitled  to  a  copyright  accordingly.  If  no  work 
could  be  considered  by  our  law  as  entitled  to  the  privilege  of 
copyright,  which  is  composed  of  materials  drawn  from  many 
different  sources,  but  for  the  first  time  brought  together  in  the 
same  plan  and  arrangement  and  combination,  simply  because 
those  materials  might  be  found  scattered  up  and  down  in  a 
great  variety  of  volumes,  perhaps  in  hundreds,  or  even  thou- 
sands of  volumes,  and  might,  therefore,  have  been  brought 
together  in  the  same  way  and  by  the  same  researches  of 
another  mind,  equally  skilful  and  equally  diligent,  —  then, 
indeed,  it  would  be  difficult  to  s^y,  that  there  could  be  any 
copyright  in  most  of  the  scientific  and  professional  treatises  of 
the  present  day.  What  would  become  of  the  elaborate  com- 
mentaries of  modern  scholars  upon  the  classics,  which,  for  the 
most  part,  consist  of  selections  from  the  works  and  criticisms 
of  various  former  authors,  arranged  in  a  new  form,  and  com- 
bined together  by  new  illustrations,  intermixed  with  them  ? 
What  would  become  of  the  modern  treatises  upon  astronomy, 
mathematics,  natural  philosophy,  and  chemistry  ?  What  would 
become  of  the  treatises  in  our  own  profession,  the  materials  of 
which,  if  the  works  be  of  any  real  value,  must  essentially  de- 
pend upon  faithful  abstracts  from  the  Reports,  and  from  juridi- 
cal treatises,  with  illustrations  of  their  bearing.  Blackstone's 
Commentaries  is  but  a  compilation  of  the  Laws  of  England, 

VOL.    IX.  3 
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drawn  from  authentic  sources,  open  to  the  whole  profession  ; 
and  yet  it  was  never  dreamed ,  that  it  was  not  a  work,  which, 
in  the  highest  sense,  might  be  deemed  an  original  work ;  since 
never  before  were  the  same  materials  so  admirably  combined, 
and  exquisitely  wrought  out,  with  a  judgment,  skill,  and  taste 
absolutely  unrivalled.  Take  the  case  of  the  work  on  insur- 
ance,  written  by  one  of  the  learned  counsel  in  this  cause,  and 
to  which  the  whole  profession  are  so  much  indebted  ;  it  is  but 
a  compilation  with  occasional  comments  upon  all  the  leading 
doctrines  of  that  branch  of  the  law,  drawn  from  reported  cases, 
or  from  former  authors  ;  but  combined  together  in  a  new  form, 
and  in  a  new  plan  and  arrangement ;  yet,  I  presume,  none  of 
us  ever  doubted,  that  he  was  fully  entitled  to  a  copyright  in 
the  work,  as  being  truly,  in  a  just  sense,  bis  own. 

There  is  no  foundation  in  law  for  the  argument,  that  be- 
cause the  same  sources  of  information  are  open  to  all  persons, 
and  by  the  exercise  of  their  own  industry  and  talents  and 
skill,  they  could,  from  all  these  sources,  have  produced  a 
similar  work,  one  party  may  at  second  hand,  without  any  ex- 
ercise of  industry,  talents, ^or  skill,  borrow  from  another  all 
the  materials,  which  have  been  accumulated  and  combined  to- 
gether by  him.  Take  the  case  of  a  map  of  a  county,  or  of  a 
state,  or  an  empire  ;  it  is  plain,  that  in  proportion  to  the  accu- 
racy of  every  such  map,  must  be  its  similarity  to,  or  even  its 
identity  with,  every  other.  Now,  suppose  a  person  has. be- 
stowed his  time  and  skill  and  attention,  and  made  a  large 
series  of  topographical  surveys  in  order  to  perfect  such  a  map, 
and  has  thereby  produced  one  far  excelling  every  existing  map 
of  the  same  sort.  It  is  clear,  that  notwithstanding  this  produc- 
tion, he  cannot  supersede  the  right  of  any  other  person  to  use 
the  same  means  by  similar  surveys  and  labors  to  accomplish 
the  same  end.  But  it  is  just  as  clear,  that  he  has  no  .ri^, 
without  any  such  surveys  and  labors,  to  sit  down  and  copy  the 
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whole  of  the  mtp  already  produced  by  the  skill  aod  labors  of 
the  first  party,  and  thus  to  rob  him  of  all  the  fruit  of  his  mdus- 
try,  skill,  and  expeeditures.^    It  would  be  a  downright  piracy. 

Neither  is  it  of  any  ooosequence  in  what  form  the  works  of 
another  author  are  used  ;  whether  it  be  by  a  simple  reprint  or 
by  incorporating  the  whole  or  a  large  portion  thereof  in  some 
larger  work.  Thus,  for  example,  if  in  one  of  the  large  Ency- 
clopedias of  the  present  day,  the  whole  or  a  large  portion  of 
a  scientific  treatise  of  another  author,  as,  for  example*  one  of 
Dr.  Lardner's,  or  Sir  John  Herscheil's,  or  Mrs.  Somerrille's 
treatises,  should  be  incorporated,  it  would  be  just  as  much  a 
piracy  upon  the  copyright,  as  if  it  were  published  in  a  single 
volume. 

In  some  cases,  indeed,  it  may  be  a  very  nice  question, 
what  amounts  to  a  piracy  of  a  work,  or  not.  Thus,  if  large 
extracts  are  made  therefrom  in  a  review,  it  might  be  a  ques- 
tion, whether  those  extracts  were  designed  bofuL  fide  for  the 
mere  purpose  of  criticism,  or  were  designed  to  supersede  the 
original  work  under  the  pretence  of  a  review,  by  giving  its 
substance  in  a  fugitive  form*  The  same  difficulty  may  arise 
in  relation  to  an  abridgment  of  an  original  work.  The  ques- 
tion, in  such  a  case,  must  be  compounded  of  various  consid- 
erations ;  whether  it  be  a  bond  fide  abridgment,  or  only  an 
evasion  by  the  omission  of  some  unimportant  parts  ;  whether 
it  will,  in  its  present  form,  prejudice  or  supersede  the  original 
work ;  whether  it  wiU  be  adapted  to  the  same  class  of  readers ; 
and  many  other  considerations  of  the  same  sort,  which  may  ea- 
ter as  elements,  in  ascertaining,  whether  there  has  been  a  piracy, 
or  not.  Although  the  doctrine  is  often  laid  down  in  the  books, 
that  an  abridgment  is  not  a  piracy  of  the  original  copyright ;  yet 


1  See  fRlkki$  v.  Mem,  (17  Ves.  424, 43S,)  Eden  on  Injanctiemi,  ch. 
13,  p.  282, 283 ;  2  Story  on  Equi^r  Jnrispr.  a.  939,  to  s.  942. 
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this  proposition  must  be  received  with  many  qualifications.^ 
In  many  cases,  the  question  may  naturally  turn  upon  the  point, 
not  so  much  of  the  quantity,  as  of  the  value  of  the  selected 
materials.  As  was  significantly  said  on  another  occasion,  -— * 
JVbn  numerantur^  ponderantur.  The  quintessence  of  a  work 
may  be  piratically  extracted,  so  as  to  leave  a  mere  caput  mar- 
fttttm,  by  a  selection  of  all  the  important  passages  in  a  com- 
paratively moderate  space.  In  the  recent  case  of  Bramwtll 
V.  Hakombj  (3  Mylne  &  Craig,  737,)  it  was  held,  that  the 
question,  whether  one  author  has  made  a  piratical  use  of  an- 
other's work,  does  not  necessarily  depend  upon  the  quantity 
of  that  work,  which  he  has  quoted,  or  introduced  into  his  own 
book.  On  that  occasion.  Lord  Cottenham  said  ;  ^'  When  it 
comes  to  a  question  of  quantity,  it  must  be  very  vague.  One 
writer  might  take  all  the  vital  part  of  another's  book,  though  it 
might  be  but  a  small  proportion  of  the  book  in  quantity.  It  is 
not  only  quantity,  but  value,  which  is  looked  to.  It  is  useless 
to  look  to  any  particular  cases  about  quantity."^  The  same 
subject  was  a  good  deal  considered  by  the  same  learned  judge 
in  Saunders  v.  Smith,  (3  Mylne  &  Craig.  R.  711,  728,  729,) 
with  reference  to  copyright  in  Reports  ;  and  how  far  another 
person  was  at  liberty  to  extract  the  substance  of  such  reports, 
or  to  publish  select  cases  therefrom,  even  with  notes  append- 
ed. In  the  case  of  Wheaton  v.  Peters,  (8  Peters's  R.  591,) 
the  same  subject  was  considered  very  much  at  large.  It  was 
not  doubted  by  the  Court,  that  Mr.  Peters's  Condensed  Re- 
ports would  have  been  an  infringement  of  Mr.  Wheaton's 

1  See  2  Story  Equity  Jttrispr.  s.  939,  s.  940,  s.  941,  s.  942.  Swed  v. 
Shaw,  before  the  Vice  ChaDcellor,  in  1839,  (The  [English]  Jurist,  for 
1839,  p.  212.) 

s  See  the  Lord  Chancellor'fl  opinion  in  BtU  v.  fFkUekead,  (The  [Eng- 
lish] Jurist,  1839,  p.  14.)  Swett  v.  Shaw,  before  the  Vice  ChanceUor, 
1889,  (The  [English]  Jurist,  for  1839,  p.  212.) 
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copyright,  (supposing  that  copyright  properly  secured  under 
the  act,)  if  the  opinions  of  the  Court  had  been,  or  could  be,  the 
proper  subject  of  the  private  copyright  by  Mr.  Wheaton.  But 
it  was  held,  that  the  opinions  of  the  Court,  being  published  un- 
der the  authority  of  Congress,  were  not  the  proper  subject  of 
private  copyright.  But  it  was  as  little  doubted  by  the  Court, 
that  Mr.  Wheaton  had  a  copyright  in  his  own  marginal  notes, 
and  in  the  arguments  of  counsel  as  prepared  and  arranged  in  his 
work.  The  cause  went  back  to  the  Circuit  Court  for  the 
purpose  of  further  inquiries  as  to  the  fact,  whether  the  requi- 
sites of  the  act  of  Congress  had  been  complied  with  or  not  by 
Mr.  Wheaton.  This  would  have  been  wholly  useless  and 
nugatory,  unless  Mr.  Wheaton's  marginal  notes  and  abstracts 
of  arguments  could  have  been  the  subject  of  a  copyright  (for 
that  was  all  the  work,  which  could  be  the  subject  of  copy- 
right) ;  so  that  if  Mr.  Peters  had  violated  that  right,  Mr. 
Wheaton  was  entitled  to  redress. 

But  we  are  spared  from  any  nice  inquiries  of  this  sort  in 
the  present  case.  The  master's  report  finds  that  the  sub- 
stance of  all  Mr.  Gould's  notes  are  used  in  Mr.  Cleveland's 
book,  and  for  the  most  part  literally  copied.  It  is,  therefore, 
a  clear  infringement  of  Mr.  Gould's  copyright,  not,  indeed,  in 
Adam's  Latin  Grammar,  (for  he  has  none  in  that,)  but  in  his 
own  notes,  first  collected  together  by  him  in  their  present 
form,  and  in  the  plan  and  arrangements,  (also  his  own,)  in 
which  they  are  actually  embodied. . 

Under  these  circumstances,  I  shall  decree  a  perpetual  in- 
junction. In  consideration,  that  the  defendants  have  already 
struck  out  of  their  editions 'of  Mr.  Cleveland's  book  now  sold 
by  tbetQy  all  the  notes  of  Mr.  Gould,  and  that  the  defendants 
are  insolvent,  the  plaintiffs  have  waived  any  decree  for  an  ac- 
count. I  shall,  therefore,  pass  that  over,  and  only  decree 
costs  for  the  plaintiffs. 

Decree  accordingly. 
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Wildes  and  others  vs.  Savage. 

By  the  Engljah  law  a  promiie  to  accept  a  non-eziiting  bill  of  exchange,  CTea 
though  it  be  taken  by  the  holder  upon  the  faith  of  that  promiie,  doea  not 
amount  to  an  acceptance  of  the  bill,  when  drawn  in  favor  of  the  holder. 

But  it  has  been  otherwise  held  bj  the  Supreme  Court  of  the  United  States. 
Tet  if  the  bill  be  payable  after  sightf  and  not  after  date,  Buch  a  promise  haa 
never  been  held  in  either  country  to  be  an  acceptance  of  a  non-eziating  blU. 

It  ia  not  neceasary,  that  the  Tarious  partiea  to  a  negotiable  inatrament  ahould 
be  difierent  persons  in  order  to  render  it  a  bill  of  exchange. 

Upon  a  guaranty  for  future  advances  it  is  the  duty  of  the  parties  making  the 
advances  to  gi?e  notice  to  the  guarantor  of  his  acceptance  thereof,  and  his 
consent  to  act  under  the  guaranty,  and  to  make  the  advanoea.  But  thia  doc- 
trine does  not  apply,  where  the  agreement  to  aocept  ia  cotemporaoeous  with 
the  guaranty. 

It  is  not  necessary,  that  a  further  distinct  notice  should  be  given  to  the 
guarantor,  of  the*  ^^ount  of  the  advances  actually  made,  or  the  terma  upon 
which  they  were  made,  after  the  transactions  are  complete.  There  are, 
however,  certain  exceptiona,  aa  when  the  advancea  are  contingent,  or  there 
is  a  continuing  guaranty. 

If  after  the  credit  has  expired  and  the  amount  become  due  under  a  guaranty, 
a  demand  be  made  upon  the  debtor,  and  there  be  a  de&olt  of  payment,  no* 
tice  thereof  muat  be  given  to  the  guarantor  within  reasonable  time.  But 
a  demand  ia  not  necessary,  if  the  debtor  be  insolvent  at  the  time  when 
the  debt  becomea  due,  and  the  credit  has  ezpired. 

In  order  to  discharge  the  guarantor  there  must  not  only  be  a  want  of  such  no- 
tice, but  there  muat  be  also  aome  loas  or  damage  austained  by  him  in  conse- 
quence, and  then  there  will  be  a^o  tanio  allowance. 

Under  the  circumatancea  of  this  case,  it  waa  held,  that  due  and  sufficient  notice 
was  given,  and  that  the  guarantor  waa  liable  on  his  guaranty. 

Assumpsit  on  a  guaranty.  The  case  came  on  to  be  beard 
upon  a  statement  of  facts,  agreed  hj  tbe  parties,  in  substance 
as  follows  : 

Tbe  plaintiffs  are  bankers,  doing  business  in  London  and  in 
Boston.     Samuel  Austin,  Jr.  is  their  agent  and  attorney. 

In  June,  1836,  James  8.  Bruce,  a  merchant  of  Boston, 
applied  to  Mr.  Austin  for  a  credit  upon  the  plaintiffs  for  two 


OCTOBER  TERM,  183a  33 

Wildes  e<  al.  «.  Savage. 

thousand  pounds  sterling,  ifvbich  said  Austin  agreed  to  issue, 
in  behalf  of  the  plaintiffs,  upon  condition,  that  the  goods,  pur* 
chased  with  the  proceeds,  should  be  consigned  to  the  plainiiffs, 
and  that,  in  addition  thereto,  as  a  further  security,  said  Bruce 
should  furnish  a  personal  guaranty  to  the  amount  of  five  bun* 
dred  pounds  sterling.  The  defendant  agreed  to  become  such 
guarantor,  and  thereupon  said  Austin  gave  to  said  Bruce  a 
letter  of  credit  for  the  sum  aforesaid,  on  behalf  of  the  platn- 
tiffi,  dated  June  7th,  1836,  to  be  drawn  for  on  account  of 
said  Bruce  by  Joseph  Tuckerman,  Jr.,  then  about  to  proceed 
to  the  East  Indies,  or  in  his  absence  by  the  house  of  Russell 
&  Co.  of  Canton. 

Upon  the  letter  of  credit,  Bruce,  by  an  indorsement  in 
writing,  promised  to  place  the  plaintiffs  in  funds  to  cover  the 
drafts  with  a  banker's  commission,  interest,  charges,  &c.  or 
settle  the  same  in  Boston.  And  the  defendant,  by  another 
indorsement  in  writing,  guarantied  to  the  plaintiffs  a  punctual 
fulfilment  of  Bruce's  agreement,  to  the  extent  of  five  hundred 
pounds  sterling,  promising,  in  case  of  his  default,  to  pay  that 
amount  on  demand  to  the  order  of  the  plaintiffs. 

Joseph  Tuckerman  proceeded  to  the  East  Indies  soon  after 
the  date  of  the  letter  of  credit.  On  the  28th  of  November, 
1836,  Bruce  became  insolvent  and  executed  a  general  assign* 
ment  pursuant  to  the  statute  of  Massachusetts  of  1836.  The 
defendant  became  a  party  to  the  assignment  on  the  day  of  its 
date,  and  received  dividends,  on  the  1st  of  July,  twenty  per 
cent.  ;  in  October,  1837,  fifteen  per  cent.,  and  on  September 
3d,  1838,  ten  per  cent.  ;  but  he  has  never  made  any  claim  on 
account  of  the  said  guaranty.  On  the  25th  of  April,  1837, 
Russell  &  Co.,  in  the  absence  of  Tuckerman,  drew  on  the 
iaith  of  said  letter  of  credit  and  for  account  of  said  Bruce, 
a  bill  on  the  plaintiffs  for  two  thousand  pounds  sterling, 
payable  to  the  order  of  the  plaintiffs  at  six  months'  sight. 
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The  said  bill  was  in  part  payment  of  a  shipment  of  teas 
made  by  said  Russell  &  Co.  to  Boston,  for  account  of  said 
Bruce,  and  consigned  to  the  plaintiffs.  Russell  &  Co.  remit- 
ted the  bill  directly  to  the  plaintiffs,  and  being  then  in- 
debted to  them,  the  said  bill  was  received  by  the  plaintiffs, 
on  or  about  October*  6,  1837,  and  passed  to  the  credit  of 
Russell  &  Co.,  in  account  current.  On  the  25th  day  of  June, 
1837,  the  plaintiffs  suspended  payment,  and  after  that  day  de- 
clined accepting  all  bills  drawn  under  letters  of  credit,  hereto- 
fore granted  by  said  Austin.  Their  failure  and  refusal  to 
accept  bills  were  publicly  known  in  Boston  about  the  15th 
of  July,  1837,  and  the  defendant,  who  is  conversant  with 
such  matters,  had  knowledge  thereof  on  or  soon  after  that 
day. 

On  the  2d  of  May,  1836,  Austin,  as  agent  aforesaid,  gave 
to  Bruce  another  letter  of  credit,  upon  which  the  defendant 
entered  into  a  guaranty  of  the  same  date.  A  bill  was  drawn 
under  this  last  mentioned  letter,  and  on  presentment  thereof  to 
the  plaintiffs  in  London,  they  refused  acceptance  thereof,  and 
wrote  to  Bruce  a  letter  under  date  of  June  29th,  1837.  This 
letter  was  received  by  Bruce  on  or  about  the  9th  of  August, 
1837,  and  its  contents  were  made  known  by  Bruce  to  the  de- 
fendant in  the  course  of  a  few  days  after  its  receipt. 

The  teas  purchased  with  this  bill  were  received  in  Boston 
by  Mr.  Austin,  as  the  attorney  of  the  plaintiffs,  about  August 
28tb,  1837. 

On  October  6th,  1837,  the  plaintiffs  notified  to  Mr.  Bruce  by 
letter,  that  Russell  &  Co.  had  drawn  on  them  for  £2000,  un- 
der said  letter  of  credit  and  that  said  bill  would  fall  due  on  the 
8th  of  April,  then  next,  and  requested  him  to  provide  for  its 
payment  with  their  partner  in  New  York  or  their  agent  in 
Boston.  On  the  5th  of  September,  1837,  Bruce  executed 
to  Russell  &  Co.  an  assignment  of  all  his  interest  in  the  teas 
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then  10  the  haads  of  Austin,  which  assignment  was  procured 
in  Boston  by  Mr.  Forbes  to  secure  Russell  &  Co.  in  case  the 
plaintiff  should  not  accept  and  pay  the  said  draft  of  £2000. 

On  the  5th  of  May,  1838,  Mr.  Austin  made  a  formal  de- 
mand on  Mr.  Bruce  for  the  fulfilment  of  his  engagement, 
stating  that  he  had  received  intelligence,  that  the  bill  had  been 
received  and  passed  to  the  credit  of  Russell  &  Co.  by  the 
plainti&.  To  this  letter  Mr.  Bruce  made  no  answer.  On 
the  13th  of  October,  1838,  Mr.  Austin  repeated  that  request 
by  letter  to  Mr.  Bruce,  to  which  Mr.  Bruce  made  no  answer ; 
in  which  last  letter  Mr.  Austin  notified  to  Mr.  Bruce,  that  he 
should,  after  the  Monday  following,  sell  the  teas,  holding  him 
and  the  defendant  accountable  for  the  deficiency,  if  any. 

The  teas  were  afterwards  sold  from  time  to  time  by  Mr. 
Austin,  who  remitted  the  proceeds  to  the  plaintiffs  in  Lon- 
don ;  and  on  making  up  the  account  it  appeared,  that  they  fell 
short  of  the  amount  due  the  plaintiffs  by  the  sum  of  £  728. 
The  last  parcel  of  the  teas  was  sold  in  January,  1839  ;  and 
Mr.  Austin,  on  the  4th  of  March,  notified  to  Mr.  Bruce,  that 
he  had  received  the  account  from  the  plaintiffs  showing  that 
deficiency. 

In  the  autumn  of  1838,  Mr.  Austin  verbally  notified  to  Mr. 
Savage,  that  the  teas  were  on  sale,  and  would  probably  leave 
a  deficiency  of  more  than  £500,  for  which  the  plaintifii  would 
look  to  him  upon  his  guaranty,  to  which  Mr.  Savage  replied, 
in  terms  neither  admitting  nor  denying  his  liability.  On  the 
11th  of  March,  1839,  Mr.  Austin  received  from  the  defend- 
ant a  letter,  dated  March  9th,  stating  that  the  plaintiff's  ac- 
count bad  been  shown  to  him  by  Mr.  Bruce  at  Mr.  Austin's 
request,  but  denying  any  right  of  claim  against  him,  the  de- 
fendant. To  which  Mr.  Austin  replied  on  the  1 1th  of  March, 
making  a  formal  demand  on  the  defendant  for  the  deficiency. 
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To  ibis  denaaod  Mr.  Savaga  replied  on  the  I2th  of  Mardb, 
reiterating  hh  deoial  of  the  claim. 

Russell  &  Co^  received  £ull  pajmeot  of  die  bill  from  the 
plaintiffs  in  aceount  current.  Mr.  Broce  was  iosolveot  ac  the 
maturity  of  the  bill,  and  continued  to  be  so  until  the  presemt 
time,  as  to  all  debts  contracted  before  bis  assagnaient ;  and  ibis 
eoitis  brou{}it  to  recover  the  £500  and  interest  upon  the 
guaranty  of  the  defeodaot. 

If  the  law  of  England,  io  respect  to  a  promise  to  accept  a 
non^evisting  bill,  shall  come  in  question,  either  party  may  read 
the  deposition  of  Sir  Frederick  Pollock  and  Mr.  Hill  as  evi- 
dence of  the  foreign  law,  if  the  Court  shall  consider  the  depo- 
sitions of  English  lawyers  competent  evidence  in  this  Court 
of  the  Common  Law  of  England. 

Tlie  whole  case  is  submitted  to  the  Court  upon  the  law  and 
facts,  with  authority  to  draw  such  inferences  as  a  jury  would 
be  justifiable  in  drawing  from  the  facts  as  stated. 

The  case  was  argued  by  F.  Dexter^  for  the  plaintifis,  and 
by  Ckarlei  P.  Curiii  and  £.  R.  Cturtis^  for  the  defendant. 

Stort  J.  Several  points  have  been  suggested  at  the 
argument,  upon  some  of  which  I  do  not  entertain  any  doubt ; 
and,  therefore^  they  may  be  disposed  of  in  a  few  words.  It  is 
said,  that  by  the  law  of  England,  where  the  bill  of  exchange, 
drawn  in  this  case,  was  to  be  accepted,  and  to  be  payable,  a 
promise  to  accept  a  non-existing  bill,  even  though  the  bill  is 
taken  by  the  holder  upon  the  faith  of  that  promise,  does  not 
amount  to  an  acceptance  of  the  bill,  when  drawn,  in  favor  of 
the  holder.  The  opinions  of  Sir  Frederick  Pollock  and 
Mr.  Hill,  who  are  admitted  ^  on  all  sides,  to  be  very  eminent 
counsel,  taken  under  commission,  are  direct  and  full  to  the 
point,  and  leave  no  doubt  as  to  the  present  state  of  the  law 
in  England,  although  certainly  it  was  formerly  a  matter  of  no 
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inconsiderable  coDtra?erqr.  The  faiDguage  of  Lord  Mans* 
fieU,  n  PSteM  vr.  VmmJKerap  (3  Burr.  R.  1663),  aod/fer- 
jMi  ▼.  Dwnlap  (Cowper  B.  571 ),  and  M^on  r.  Hm/U 
(Doug.  &.  296) ,  eertanlf  went  very  far  to  establiah  the  con* 
trarj  doctrnB  io>  ita  &iil  lalitude,  although  it  was  soaowhat 
dttken  but  not  direetijr  OTorttirned  in  Uie  subsequent  case  of 
JbAfwon  v.  CoSingp  (1  East.  R.  96).  It  was  in  this  state 
of  the  authorities,  that  the  qaestion  was  first  pvesented  to  the 
Supreme- Court  of  the  United  States,  in  the  case  of  Cookdg^ 
V.  FttffBon  {3^  Wheat.  B.  66)  ;  and  upon  the  footing  of  the 
eases  before  Lord  Mansfield y^  it  was  then  held,  that  a  letter^ 
written  within  a  reasonable  time  before  or  after  the  date  of  af 
bill  of  exchange,  describing  it  in  terms  not  to  be  mistaken^ 
and  promising  to  accept  it,  is,  if  shown  to  the  person,  who 
afterwards  takes  the  bill  upon  the  credit  of  the  lett^,  a  virtual 
acceptance,  binding  the  person,  who  rotdces  the  promise.  To 
this  doctrine,  thus  limited,  the  Supreme  Court  have  ever 
since  steadily  adhered,  whenever  the  question  has  (as  it  has 
on  several  occasions)  since  come  before  it.  But  on  the  other 
hand,  the  Court  has  shown  a  strong  disinclination  in  any 
respect  to  enlarge  the  doctrine  of  a  virtual  acceptance  of  non-^ 
existing  bills.^  It  is,  perhaps,  to  be  lamented,  that  the  doe- 
trine  of  such  vivtaal:  acceptances  ever  was  established  ;  and 
if  the  question  had  been  entirely  new,  I  am- well  satisfied,  that 
it  would  not  have  been*  recognised,  as  fit  to  be  promulgated, 
by  that  Court,  it  being  at:  once  unsound  in  policy,  and  full  of 
inconvenience-.  But  the  Supreme  Court  yielded,  as  did  the 
judge,  who'  decided  that  case  in  the  Circuit  Court,  to  what 
seemed,  atahat  time,  the  true  result  of  the  English  authorities 
upon  ai  importntt  praictical  commercial  question.     lam  not 
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sorry  to  find,  that  professional  opinion  has  now  settled  down 
in  England  against  the  doctrine  ;  although  there  is  no  pre- 
tence to  say,  that,  up  to  this  very  hour,  there  has  been  any 
formal  decision  in  Westminster  Hall  against  it.  But  it  does 
not  appear  to  me,  that  the  doctrine  ever  was  applicable,  or 
could  be  applied,  to  any  bills  of  exchange,  except  such  as 
were  payable  on  demand,  or  at  a  fixed  time  after  date. 
Where  bills  are  drawn  payable  at  so  many  days  after  sight,  it 
is  impracticable  to  apply  the  doctrine  ;  for  there  remains  a 
future  act  to  be  done,  the  presentment  and  sight  of  the  bill, 
before  the  period,  for  which  it  is  to  run,  and  at  which  it  is  to 
become  payable,  can  commence,  whether  it  be  accepted  or 
be  dishonored.  How  can  the  time  be  calculated  upon  such 
a  bill  before  it  is  presented  ?  If  a  letter  is  written,  promising 
to  accept  a  non-existing  bill,  to  be  thereafter  drawn  at  six 
months  sight,  when  is  the  acceptance  to  be  deemed  made  } 
At  the  date  of  the  bill  ?  Certainly  not ;  for  that  would  be  at 
war  with  the  obvious  intent  of  the  parties,  which  plainly  is, 
that  the  acceptance  shall  be  on  a  future  sight  of  the  bill.  If 
it  is  said,  that  the  acceptance  is  to  be  treated  as  made,  when 
the  bill  is  actually  presented  for  acceptance,  and  it  is  dishon- 
ored by  the  drawee,  it  is  as  plain, 'that  we  set  up  a  prior  intent 
or  promise  against  the  fact.  Upon  what  ground  can  a  court 
say,  when  a  party  promises  to  do  an  act  in  /ii/uro,  such, 
for  example,  as  to  accept  a  bill,  when  it  shall  be  drawn,  and 
presented  to  him  at  a  future  time,  that  his  promise  overcomes 
his  act  at  that  time  ?  That  his  refusal  to  perform  his  promise 
amounts  to  a  performance  of  it  ?  It  is  quite  another  question, 
whether  the  holder,  who  has  taicen  such  a  bill  upon  the  faith 
of  such  promise  may  not  have  some  other  remedy,  either  at 
law  or  in  equity,  for  the  breach  of  it,  against  the  promisor. 
My  judgment  is,  that  the  doctrine  of  a  virtual  acceptance  of  a 
non-existing  bill,  by  a  prior  promise  to  accept  it,  when  drawn. 
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has  no  application  to  a  bill  drawn  payable  at  some  fixed  period 
after  sight ;  for  it  then  amounts  to  no  more  than  a  promise  to 
do  a  future  act.  I  hare  looked  into  the  authorities  ;  and  I  do  - 
not  find  in  any  one  of  them,  that  the  bill  drawn,  and  to  which 
the  doctrine  was  applied,  was  a  bill  drawn  payable  at  or  after 
sight. 

Upon  another  point  I  have  still  less  doubt ;  and  that  is, 
that  the  bill  of  exchange,  drawn  in  this  case,  was  a  draft 
within  the  scope  of  the  letter  of  credit,  and  in  conformity  to 
the  authority  therein  given.  The  argument  is,  that  the  bill 
is  not  a  regular  bill  of  exchange,  because  it  is  drawn  by 
Russell  &  Co.  payable  to  Wildes  8l  Co.,  who  are  the  drawees 
of  the  bill.  In  point  of  fact  it  was  so  drawn  by  Russell  8l 
Co.  for  the  purpose  of  being  passed  to  their  credit  by  the 
drawees,  to  whom  Russell  &  Co.  were  then  indebted  in  a 
larger  amount.  It  appears  to  me,  that  this  does  not  change 
its  character  as  a  bill  of  exchange.  An  instrument  is  not  less 
a  bill  of  exchange,  because  all  the  parties  to  it  in  the  char- 
acter of  drawers,  payees,  and  drawees  are  not  different  per- 
sons.  A  bill  drawn  by  a  person,  payable  to  his  own  order, 
has  always  been  deemed  to  be  a  bill  of  exchange  in  the  com- 
mercial sense  of  the  phrase.  And  it  would  not  cease  to  be 
such  a  bill,  if  it  should  be  indorsed  by  the  drawer  payable 
to  the  drawee.  Now,  such  a  bill  so  indorsed  differs  in  noth- 
ing substantially  from  the  present  bill.  In  truth,  where  the 
bill  is  negotiable,  and  contains  a  drawer,  a  payee,  and  a 
drawee,  it  is,  in  a  commercial  sense,  a  bill  of  exchange, 
although  one  or  more  of  the  parties  should  fill  a  double  char- 
acter. It  is  of  no  consequence,  in  such  a  case,  what  particu- 
lar individuals  represent  the  dramatic  personi^es.  Bills  of 
exchange,  so  called,  have  sometimes  been  drawn  by  the 
drawer  upon  himself,  payable  to  himself  or  order  ;  and  they 
have  been  held  valid  after  indorsement  by  him  to  another 
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persoQ.  But>  at  all  events,  the  present  is  a  ^^  draft "  in  the 
sense  of  the  letter  of  credit ;  for  the  word  (hraft  is  fkmen 
g€n§ralUsimumj  and  includes  all  orders  for  the  payment  of 
money  drawn  by  one  person  on  another. 

The  remaining  point  is  that  alone,  upon  which  any  diffi- 
culty can  be  entertained.  It  is,  whether  the  plaintiffs  (Wildes 
Si  Co.)  have  lost  their  recourse  over  against  the  defendant 
upon  his  guaranty,  by  their  omission  to  give  him  notice  at  an 
earlier  period,  of  the  nej^ect  of  Bruce  to  pay  the  money  due 
according  to  his  engagement  upon  the  bill  for  £  2000.  And 
here,  it  is  important  to  advert  to  the  dates  oC  some  of  the 
material  transactions.  The  letter  of  credit  was  given  on  the 
7th  of  June,  1836.  Bruce  became  insolvent  and  made  a 
general  assignment  of  his  property  on  the  28th  of  November, 

1836,  and  the  defendant  became  a  party  to  that  assignment 
on  the  day  of  its  date.  The  bill  of  exchange  was  drawn  by 
Russell  &  Co.,  at  Canton,  on  the  20th  of  April,  1837,  at  six 
months  sight.  The  plaintifis  (Wildes  &  Co.)  suspended 
payment  on  the  2d  and  5th  of  June,  1837.  The  bill  was 
remitted  to  them  by  Russell  &  Co.,  and  was  received  by  the 
plaintiffs  and  passed  to  the  credit  of  Russell  Sl  Co.  about  the 
6tb  of  October,  1837,  the  latter  being  then  indebted  to  the 
plaintiffs  in  a  larger  amount.     On  the  same  6th  of  October, 

1837,  the  plaintiffi  duly  notified  to  Bruce  the  receipt  of  the 
bill,  and  that  it  would  fall  due  on  the  8th  of  April,  1838,  and 
requested  him  to  provide  for  the  payment  thereof  accordingly. 
No  provision  was  made  by  Bruce  for  the  payment  of  the  bill 
at  its  maturity.  On  the  5th  of  May,  1838,  Austin,  as  agent 
of  the  plaintiffs,  made  a  formal  demand  on  Bruce  for  the  fulfil- 
ment of  his  engagement,  and  stated  to  him,  that  the  bill  had 
been  received,  and  passed  to  the  account  of  Russell  &  Co.  by 
the  plaintiffs.  Bruce  made  no  reply*  Afterwards  in  De- 
cember, 1838,  Auatin  give  notice  to  Bruce  of  his  intention 
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to  sell  the  tets,  Tvbkh  were  held  by  lii»  as  securkj  for  the 
p^ment ;  and  the  teas  were  accordhigly  sold  aod  the  sales 
compleied  in  JaDuary,  1639.  In  the  antiunn  of  1838,  prob- 
Mj  in  October,  Aostin  notified  to  the  defendant,  that  the 
teas  were  on  sale,  and  would  probably  leave  a  defieiency 
beyond  the  £  500,  for  which  the  plaiatifli  would  look  to  bioa 
upon  his  guaran^.  The  defendant  replied  in  terms  neither 
admitting  nor  denying  his  liability.  A  formal  demand  was 
afterwards  made  in  March,  1839,  upon  the  defendant,  for 
the  amomt  of  his  guaranty,  which  he  declined  paybg  ;  and 
the  present  suit  has  been  since  commenced  therefor. 

It  is  upon  this  posture  of  the  substantial  facts,  (for  I  omk 
any  reference  to  others,  which  have  not,  in  my  judgment,  any 
bearing  upon  the  merits  of  the  present  case)  that  the  question 
arises,  whether  the  plaindffs  are  entitled  to  recover,  no  notice 
of  the  default  of  Brace  having  been  given  to  the  defendant, 
until  the  autumn  of  1838. 

It  was  said  at  the  argument,  that  in  cases  of  guaranty  of 
future  advances,  to  be  made  to  another  person,  notice  must 
be  given  to  the  guarantor  by  the  party  making  the  advance, 
that  he  accepts  the  guaranty,  and  consents  to  make  the  ad- 
vances ;  and  also  notice,  that  he  has  made  the  advances  and 
acted  upon  the  guaranty  ;  and,  lastly,  notice,  that  he  has 
made  a  due  demand  upon  the  debtor,  and  his  refusal  to  pay 
the  amount,  when  due.  The  two  former,  it  is  added,  are 
conditions  precedent  to  the  legal  operation  of  the  guaranty ; 
and  if  not  duly  given,  the  guarantor  is  not  bound  by  bis  guar- 
anty, whether  he  suffers  any  damage  or  not.  The  notice  of 
the  noo-payraent,  it  is  admitted,  is  not  a  condition  precedent ; 
but  it  must  be  given  in  a  reasonable  time,  and  if  the  guarantor 
suffers  any  damage  from  the  default  of  the  creditor,  he  will, 
at  least,  to  the  extent  of  that  damage,  be  exonerated. 

I  admit,  that  upon  every  guaranty  for  future  advances,  it  is 
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the  duty  of  the  party  making  the  advances,  to  give  notice  to 
the  guarantor  of  his  acceptance  thereof  and  of  his  consent 
to  act  under  the  guaranty,  and  to  make  the  advances.  This 
IS  conclusively  established  by  the  decisions  of  the  Supreme 
Court  in  Riustll  v.  Clark  (7  Cranch  R.  69)  ;  Edmond^on  v. 
Drake  (5  Peters  R.  624)  ;  DougUu  v.  Reynolds  (7  Peters 
R.  113);  Lu  V.  Dick  (10  Peters  R.  482)  ;  Mam  v. 
Janei  (12  Peters  R.  207)  ;  and  ReynoldB  v.  Douglas  (12 
Peters  R.  497).  This  doctrine,  however,  is  inapplicable  to 
the  circumstances  of  the  present  case  ;  for  the  agreement  to 
accept  was  contemporaneous  with  the  guaranty,  and  indeed 
constituted  the  consideration  and  basis  thereof.  And  at  all 
events,  here  there  was  due  notice  of  an  agreement  to  give  the 
credit,  and  to  make  the  advances  contemplated  by  the  guaranty. 
Upon  the  other  point,  I  have  more  difficulty  in  yielding 
to  the  argument.  Where  a  guaranty  is  accepted,  and  notice 
has  been  duly  given  to  the  guarantor,  that  the  party  will  act 
upon  it,  and  give  credit  and  make  advances  accordingly,  I 
am  not  aware,  that  it  has  ever  been  held,  that  it  was  indis- 
pensable in  all  cases  to  give  another  and  a  further  distinct 
notice  to  the  guarantor  of  the  amount  of  the  advances  actually 
made,  and  the  terms,  upon  which  they  have  been  made,  when 
the  transaction  is  completed.  All  that  I  have  supposed  to 
be  generally  required  of  the  person,  making  the  advances  or 
giving  the  credit,  after  having  given  due  notice  of  his  accept- 
ance  and  intention  to  act  upon  the  guaranty,  is,  to  make  a 
demand  upon  the  debtor,  when  the  credit  has  expired,  or  the 
amount  has  become  due,  and  upon  bis  default  to  give  notice 
thereof  within  a  reasonable  time  afterwards  to  the  guarantor. 
There  is  no  case  to  my  knowledge,  which  goes  the  length, 
that  there  should  be  three  substantive  or  distinct  notices  in  all 
cases,  as  contended  for  at  the  argument ;  and,  as  an  original 
question,  I  should  not  be  disposed  to  entertain  it ;  since  it 
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would  throw  such  arduous  duties  on  the  guarantee,  (as  I  de- 
sire to  call  the  party  accepting  the  guaranty,)  as  would  mate- 
rially  tend  to  impair  the  utility  and  convenience  of  that  instru- 
ment. I  do  not  mean  to  say,  that  there  are  not,  or  may  not 
be  particular  cases  of  guaranty,  in  which  such  notice  may  be 
required.  Thus,  for  example,  in  such  a  case  as  Cremer  v. 
Higginsfm  (1  Mason  R.  323),  where  advances  were  con- 
templated upon  certain  future  contingencies,  which  might  or 
might  not  arise,  it  might  be  proper  to  hold,  that  some  notice 
should  be  given  to  the  guarantor  within  a  reasonable  time, 
(notwithstanding  he  had  already  signified  in  general  terms  a 
willingness  to  make  the  advances,  if  they  should  be  required,) 
that  the  contingencies  had  arisen,  and  the  advances  had  been 
made,  and  the  guaranty  was  relied  on  ;  for  otherwise  the 
guarantor  might  not  definitely  know,  whether,  under  such 
circumstances,  the  guaranty  was  acted  upon  or  not.  So 
in  the  case  of  Douglas  v.  Reynolds j  (7  Peters  R.  113, 
127,)  where  there  was  a  continuing  guaranty  for  advances, 
acceptances,  and  indorsements  to  be  made  by  the  party  infa- 
turoy  it  would  seem  but  reasonable,  that  when  the  whole  trans- 
actions are  closed,  notice  of  the  whole  amount,  for  which  the 
guarantor  is  held  responsible,  should  be  communicated  to  him 
within  a  reasonable  time  afterwards.  The  same  rule  might 
well  apply  to  a  single  transaction,  such  as  a  single  advance, 
or  acceptance,  or  indorsement,  where,  from  the  nature  and 
objects  of  the  guaranty,  the  guarantor  could  not  otherwise 
have  any  means  of  knowing  the  extent  of  his  guaranty  as  to 
time,  amount,  or  other  particulars,  essential  to  guide  his  future 
conduct,  and  to  ascertain  and  fix  his  responsibility.  All  such 
cases  must  stand  upon  their  own  circumstances  ;  and  do  not 
seem  to  furnish  just  grounds  for  a  general  rule.  But,  without 
saying,  what  is  or  ought  to  be  the  general  rule,  it  seems  to 
me,  that  the  doctrine  can  never  properly  apply  to  a  case  cir- 
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cumstanced  as  the  present,  where  all  the  persons  are  original- 
ly privy  to  the  whole  transaction  ;  where  the  case  rests  upon 
a  letter  of  credit  for  a  limited  amount,  to  be  drawn  within  a 
fixed  time,  and,  subject  to  these  restrictions,  where  the  sums 
for  which  the  drafts  are  to  be  drawn,  and  the  times  when 
drawn,  are  to  depend  upon  the  action  of  the  debtor,  and  the 
guarantor  is  a  party  to  the  whole  of  the  original  contract.     In 
such  a  case  the  guarantor  has  as  good  means  of  knowledge 
and  inquiry,  as  the  guarantee,  and  it  is  quite  as  much  his  duty 
to  make  such  inquiries,  as  it  is  of  the  guarantee  to  give  him 
notice  of  the  subsequent  facts.     If  he  omits  to  make  any  in- 
quiries, he  may  properly  attribute  any  loss,  which  he  may 
sustain  thereby,  to  his  own  laches,  or  want  of  vigilance,  or  to 
his  own  confidence  in  the  debtor,  and  not  to  any  disregard  of 
duty  on  the  other  side.     In  the  present  case,  it  is  impossible 
to  avoid  seeing,  that  the  letter  of  credit  was  for  a  limited  time 
(eighteen   months),  after  which   no  advances  made  would 
bind   the   guarantor  ;   that  the   amount   was   not  to   exceed 
£  2000  ;  that  all  the  bills  were  to  be  drawn  in  China  at  six 
months'  sight  on  London  ;  that  the  sole  object  of  the  letter 
of  credit  and  advances  was  to  assist  the  operations  of  Bruce 
in  a  projected  enterprise  or  voyage  from  Boston  to  the  East 
Indies  and  back  ;   that  it   was  contemplated,   that  the  bills 
would  not  become  payable  until  a  very  long  period  after  the 
time,  when  the  guaranty  was  given  ;  that  the  return  cargo  was 
relied  on,  as  the  immediate  fund,  by  which  the  advances  were 
to  be  primarily  secured ;  and  that  the  guarantee  was  to  be 
merely  an  auxiliary  security.     It  seems  to  me,  that,  under 
such  circumstances,  no  further  notice  of  the  actual  advances 
made  was  necessary  to  be  given  to  the  defendant,  until  the 
same  became  due  from  Bruce,  and  there  had  been  some  de- 
fault on  his  part.     The  defendant  if  he  wished  any  informa- 
tion as  to  the  progress  or  consummation  of  the  voyage,  could 
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readilj  institute  the  proper  inquiries.  I  am  not  prepared,  there- 
fore, to  admit,  that  under  the  circumstances  of  the  present  case, 
there  was  any  duty  on  the  part  of  the  plaintiffs  to  give  notice 
to  the  defendant  of  the  fact  of  the  bill  of  £3000  being  drawn 
upon  them  and  received  by  them  and  passed  to  the  account  of 
Russell  fc  Co.,  before  the  maturity  of  the  bill  and  the  default 
of  Bruce  in  not  paying  the  same.  If  it  had  been  the  duty  of 
the  plaintiffs  to  give  such  notice,  under  such  circumstances,  I 
should  still  say,  that  it  would  not  discharge  the  guaranty,  unless 
the  defendant  could  show,  that  he  had  suffered  some  damage 
from  the  want  of  such  notice.  Indeed,  the  rights  and  duties 
of  parties  to  guaranties  must,  from  the  variety  of  circumstan- 
ces,  under  which  they  have  been  entered  into,  be  materially 
governed  by  the  particular  circumstances  of  each  case.  Lord 
Tenterden  held  this  doctrine  in  Van  Wart  v.  WooUy^  (3  Barn. 
&  Cressw.  R.  439,  447),  to  which  I  shall  presently  have  oc- 
casion to  refer  for  another  purpose. 

It  appears  to  me,  then,  that  the  whole  question  in  this  case 
turns  upon  the  point,  whether  the  defendant  has  received  no- 
tice of  the  default  of  Bruce  and  the  non-payment  of  the  bill, 
within  a  reasonable  time ;  and,  if  he  has  not,  whether  he  is 
dischai^ed  from  his  guaranty,  unless  he  has  sustained  some 
damage  from  the  want  of  such  notice.  I  take  the  doctrine  to 
be  clearly  settled,  that  upon  a  guaranty,  to  discharge  the  guar- 
antor, there  must  not  only  be  a  want  of  notice  within  a  reason- 
able time,  but  there  must  also  be  some  loss  or  dami^e  sus- 
tained by  the  guarantor ;  and  that  if  there  be  a  loss  or  damage, 
that  the  guaranty  is  not  totally  discharged,  but  only  fro  tanto  to 
the  amount  of  the  loss  or  damage.  The  case  is  constantly 
distinguished  in  the  authorities  from  that  of  an  indorser  to 
negotiable  paper.  The  latter  is  entitled  to  strict  notice  ;  the 
guarantor  is  entitled  only  to  ootice,  when  he  is  or  may  be 
prejudiced  by  the  want  of  it.    If  the  debtor  is  solvent  when 
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the  money  becomes  due,  and  no  notice  is  given  to  the  guar- 
antor, and  the  debtor  afterwards  and  before  notice  becomes 
insolvent,  the  guaranty  is  discharged.  But  where  the  notice 
would  be  of  no  avail,  and  the  guarantor  has  suffered  and  can 
suffer  no  damage  by  the  want  of  notice,  he  is  not  discharged 
by  the  omission  to  give  it.  Ordinarily,  therefore,  if  the 
debtor  is  insolvent  when  the  debt  became  due,  and  has  ever 
since  remained  so,  no  notice  to  the  guarantor  is  deemed 
necessary  ;  nay,  not  even  a  demand  upon  the  debtor,  when 
the  debt  became  due. 

This  doctrine  seems  to  me  fully  sustained  by  the  leading 
authorities,  beginning  with  the  case  of  Warrington  v.  Furbar 
(8  East.  R.  242) .  That  case  was  fully  recognised  in  Philip$ 
V.  Ailing  (2  Taunt.  R.  206)  ;  and  the  like  doctrine  was 
applied  in  Holbrow  v.  fVtlkins  (1  Barn,  and  Cresw.  10),  and 
Van  Wart  v.  Wooley  (3  Barn.  &  Cresw.  439,  447).  In 
this  last  case  Lord  Tenterden  said,  that  in  cases  of  guaranty 
the  nature  of  the  transaction  and  the  circumstances  of  the  par- 
ticular case  were  to  be  considered  and  regarded  ;  and  that, 
where  the  debtor  had  become  bankrupt,  a  demand  upon  him 
was  unnecessary  to  charge  ihe  guarantor.  And  in  Holbroto  v. 
Wilkinsj  and  Van  Wart  v.  Wooley^  the  Court  held,  that,  as  it 
did  not  appear,  that  the  guarantor  had  sustained  any  damage 
from  the  want  of  a  due  presentment  to  the  debtor  for  pay- 
ment, or  of  due  notice  to  the  guarantor  of  the  default,  the 
guaranty  was  not  discharged.  The  same  doctrine  was  main- 
tained in  Gibbs  v.  Cannon  (9  Serg.  &  Rawie,  202),  and 
pointedly  asserted  in  the  Oxford  Bank  v.  Hayne$  (8  Pick. 
R.  423).  It  was  also  recognised  in  the  fullest  extent  in 
Reynolds  v.  Douglas  (12  Peters  R.  497).  And  the  Court 
in  effect  there  said,  that  the  guarantor  is  bound,  without  no- 
tice, where  the  debtor  is  insolvent  at  the  time,  when  the  debt 
becomes  due ;  and  that  his  liability  continues,  unless  he  can 
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show,  that  he  has  sustained  some  prejudice  by  the  want  of 
notice  of  a  demand  on  the  debtor,  and  his  non-payment  ;  and, 
if  he  has  sustained  any  damage,  that  he  will  be  discharged  only 
to  the  amount  of  that  damage. 

Now,  upon  these  principles,  it  seems  to  me  difficult  to 
maintain  the  position,  that  the  present  defendant  is  not  liable 
on  his  guaranty.  Bruce  (the  debtor)  became  insolvent  before 
the  bill  was  drawn,  and,  for  aught  that  appears,  he  has  remained 
ever  since  insolvent.  The  earliest  period,  in  which  it  would 
have  been  practicable  to  give  notice  to  the  defendant  of 
the  arrival  of  the  draft  and  the  acceptance  by  the  plaintiffs, 
must  have  been  after  the  6th  of  October,  1837;  and  the  earli- 
est period  at  which  notice  could  have  been  given  of  the  default 
of  payment,  must  have  been  after  the  8th  of  April,  1838, 
when  the  draft  was  at  maturity.  It  is  not  shown,  nor  as  far 
as  I  know,  even  pretended  in  argument,  that  notice  as  soon 
as  practicable  after  either  of  these  periods,  would  have  been 
of  any  advantage  to  the  defendant,  or  that  he  has  sustained 
any  damage  by  the  omission  of  such  notice.  The  debtor 
then  was,  and  as  far  as  we  know,  has  ever  since  been  insol- 
yent,  and  without  the  means  to  discharge  the  debt.  If  this  be 
so,  then,  upon  the  general  principles  already  stated,  the  de- 
fendant is  not  discharged  from  his  guaranty. 

But,  it  appears  to  me,  that  there  are  circumstances  in  the 
present  case,  which  show,  that  the  notice  was  within  a  reason- 
able time  ;  and  indeed,  as  early,  if  not  earlier,  than  the  case 
required.  It  is  plain  to  me,  (as  I  have  already  intimated,) 
that  the  understanding  was,  that  the  teas  should  be  the  primary 
fund  or  security  for  the  payment  of  the  debt ;  and  until  that 
fund  was  exhausted  by  a  sale,  and  the  actual  deficiency  was 
ascertained,  I  do  not  well  see  how  the  defendant  could  be 
called  upon  to  pay  the  sum  due  upon  his  guaranty.  It  would 
be  an  unliquidated  deficiency.     In  a  court  of  equity,  at  all 
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events,  the  defendant  would  have  been  entitled  to  require,  that 
the  teas  should  first  be  sold  and  applied  to  the  payment  of  the 
debt  pro  tofUo,  before  he  was  called  upon  to  pay  the  amount 
secured  by  his  guaranty.  Now,  in  point  of  fact,  in  or  about 
October,  1838,  and  before  the  sale  of  the  teas,  he  had  due 
notice  of  the  advances  and  of  the  probable  deficiency.  He 
made  no  objection  to  the  sale  ;  he  did  not  positively  insist 
upon  his  being  then  discharged  from  the  guaranty.  The  sales 
were  not  concluded  until  the  succeeding  January,  and  he  had 
due  notice  thereof  in  a  short  period  after  the  entire  deficiency 
was  ascertained.  Now,  if  I  am  right  in  this  view  of  the  facts, 
that  the  guaranty  was  not  to  be  insisted  on,  until  the  other 
fund  was  exhausted,  and  the  proceeds  of  the  sales  were  first 
to  be  applied  in  discharge  of  the  defendant,. the  demand  was 
made  upon  the  defendant  within  a  reasonable  time.  It  was 
made  as  soon  as  it  properly  could  be.  And  it  is  not  shown, 
that  an  earlier  sale,  if  practicable,  would  have  been  desirable, 
or  of  any  higher  benefit  to  the  parties. 

Upon  the  whole,  upon  the  best  consideration,  which  I  am 
able  to  give  this  case,  the  plaintiff  is  entitled  to  judgment  for 
the  amount  of  the  guaranty,  as  well  upon  the  special  princi- 
ples of  law,  as  the  general  circumstances  of  the  case. 


Low  &  Berrt  V,  Andrews  &  Co. 

A  contract  wu  made  in  France  between  A.  and  B.,  by  which  certain  gooda 
were  to  be  procured  to  be  manufactured  by  A.  and  tranamitted  by  him 
through  B.'s  agenta  at  Havre,  with  inatructiona  aa  to  their  farther  trmna- 
miaaion.  Two  caaea  of  gooda  were  aent  to  Havre,  and  forwarded  by  B/a 
agenta  with  bills  of  lading  in  one  venel,  the  invoice  of  one  of  the  caaea 
having  been  aent  by  a  previoua  veasel.  The  latter  caae  having  arrived  in 
a  difierent  veaael  from  that  in  which  the  invoice  waa  aent,  waa  not  claimed, 
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and  was  sent  to  the  public  atoiehome,  where  it  was  bornt.  Held,  that 
there  waa  no  sale  by  A.  to  B.,  bat  only  a  contract  to  deliver  goods.  That 
the  Statute  of  Frauds  did  not  apply,  because  the  contract  was  made  in 
France.  That  A.  was  legally  discharged  from  all  control  over  the  goods 
upon  their  arrival  at  Havre.  That  it  was  ineumbent  on  B.  to  show  any 
omiflsion  on  the  part  of  A.  to  instruct  B.'s  agents  as  to  the  transfluasioB  of 
the  goods  from  Havre,  and  that  the  loss  of  the  goods  was  in  consequence 
of  such  omisaion.  That  the  putting  of  goods  on  board  a  vessel  and  trans- 
mitting bills  of  lading  vested  the  property  in  the  consignee,  though  the  bill 
of  lading  should  not  arrive.  That  A.  was  not  bound  to  send  a  duplicate 
invoice,  under  these  circumstances,  in  the  absence  of  an  Invariable  custom. 
That  B.  was  guilty  of  neglect  in  not  making  search  for  the  goods,  which 
did  not  arrive  as  by  the  invoice. 

Xhis  is  an  action  of  assumpsit  to  recover  the  price  of  a 
case  of  black  silk  cravats,  contracted  to  be  delivered  Under 
the  following  circumstances* 

Tbe  plaintiffs  are  commission  merchants,  residing  in  Paris. 
They  receive  orders  and  furnish  goods  for  the  American  mar- 
ket The  defendants  are  wholesale  dealers  in  French  goods, 
residing  in  Boston.  Mr.  Andrews,  one  of  the  defendants, 
visited  France  in  the  autumn  of  1836,  and  contracted  with  the 
plaintifis  for  a  quantity  of  silk  goods,  and  among  them  two 
cases  of  silk  cravats,  containing  a  hundred  dozen  in  each  case. 
The  terms  of  the  contract  were,  that  the  plaintiffs  should 
procure  the  goods  to  be  manufactured,  should  send  them  to 
Welles  &  Greene,  at  Havre,  to  be  shipped  to  the  house  of 
Mr.  Andrews  in  America.  One  of  the  clerks  of  Low  & 
Berry,  who  testified  to  this  contract,  stated  that  Mr.  Andrews 
spoke  of  Welles  &  Greene  as  <^his  agents,"  and  said  that 
they  had  been  directed  by  him  to  follow  the  plaintiffs'  instruc- 
tions as  to  the  shipment.  Another  clerk  testified,  that  Mr. 
Andrews  directed  the  plaintiffs  to  order  Welles  &  Greene  to 
ship  them  to  him  at  Boston,  ^^  through  Chad  wick  &  Carring- 
ton,  at  New  York."  It  also  appeared  that  he  directed  the 
cases  to  be  marked  C.  A.  13  and  C.  A.  14. 


w  I 


40  MASSACHUSETTS. 


Low  &.  Berr^  v.  Andrews  &  Co. 


The  plaintiffs  immediately  transmitted  orders  to  the  manu- 
facturers in  Germany  to  have  the  cravats  made>  packed  in 
cases,  and  marked  as  above,  and  sent  to  Welles  &  Greene,  at 
Havre.  It  appeared  that  the  manufacturers  did  not  know  the 
defendants  in  the  case,  nor  for  whom  the  goods  were  destined. 
They  were  made  wholly  on  account  of  the  plaintiffs.  They 
were  manufactured,  packed,  marked,  and  sent  to  Welles  & 
Greene,  at  Havre,  by  roulage  (or  a  baggage-wagon) .  The 
letter  containing  the  invoice  of  the  case  marked  C.  A.  13, 
written  by  the  manufacturers  to  plaintiffs,  was  dated  Decem- 
ber 24,  1836  ;  that  containing  the  invoice  of  case  C.  A.  14, 
was  written  December  31,  1836.  The  plaintiffs  sent  an  in- 
voice of  the  first  case  (C.  A.  13)  to  the  defendants,  by  the  pack- 
et Formosa,  which  sailed  from  Havre  on  the  16th  of  January, 
supposing  that  the  case  would  arrive  at  Havre  in  time  to  go 
by  that  packet ;  and  they  sent  an  invoice  of  the  second  case  by 
the  Francois  I.,  which  sailed  on  the  27th  of  January.  These 
invoices  were  duly  received.  In  point  of  fact,  the  case 
marked  C.  A.  13,  did  not  arrive  at  Havre  until  January  18th, 
and  the  case  C.  A.  14,  arrived  January  24th,  and  both  were 
sent  by  the  Frangois  I.  Before  they  had  arrived  at  Havre, 
Mr.  Andrews  had  directed  the  plaintiffs  to  order  Welles  & 
Greene  to  change  the  marks  on  the  cases  from  C.  A.  to  A. 
&  Co.,  preserving  the  same  numbers,  and  instructions  were 
accordingly  sent  to  that  effect  at  the  time  the  goods  were  sup- 
posed to  be  at  Havre. 

Welles  &  Greene  received  the  goods  by  roulage,  or  a  bag- 
gage-wagon, changed  the  marks,  had  them  duly  shipped,  and 
sent  a  bill  of  lading  of  both  cases  to  the  defendants  at  Boston, 
and  debited  the  shipping  charges  to  the  defendants,  through 
Welles  &  Co.  of  Paris,  and  the  defendants  subsequently  paid 
them.  The  goods  were  landed  at  New  York ;  the  case  A. 
&  Co.  14,  was  entered  at  the  Custom  House  by  Chad  wick  & 
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Co.  (defeDdants'  agents)  by  the  iovoice,  transmitted  by  de- 
/endaots  from  Boston.  They  had  also  entered  the  case  No. 
13,  by  the  invoice,  as  having  arrived  in  the  Formosa,  but  of 
course  did  not  find  it  on  board  of  her.  Having  arrived  in  the 
Francois  I.,  and  not  being  claimed,  it  was  sent  to  the  public 
store,  and  there  burnt  in  a  fire  which  consumed  the  building. 
The  bill  of  lading,  it  does  not  appear  was  ever  received.  No 
duplicate  invoice  was  ever  sent  of  case  No.  13. 

It  appeared  in  evidence,  that  Low  &  Berry  had  no  control 
over  the  goods  after  leaving  the  manufacturers,  as  they  were 
under  the  charge  of  government  ofilcers,  in  their  transit  across 
the  kingdom  of  France.  It  also  appeared,  that  it  was  a  com- 
mon occurrence  for  invoices  of  transit  goods,  that  is,  goods 
sent  from  Switzerland  or  Germany  through  France,  to  come 
without  the  goods  themselves  ;  the  merchant  at  Paris  writing 
by  the  packet,  which  he  supposed  would  carry  them,  but  that 
in  point  of  fact  they  sometimes  would  arrive  too  late,  and  in 
such  case,  they  were  always  looked  for  in  the  next  packet.  It 
did  not  appear,  that  it  was  the  general  usage  to  send  duplicate 
invoices.  It  was  not  ascertained,  that  the  case  No.  13,  had 
arrived  in  the  Francois  I.  until  after  the  fire.  On  examining 
the  manifest  of  the  cargo,  and  the  receipt  of  the  store-keeper, 
it  was  found  that  it  had  been  stored  and  burnt. 

Upon  these  facts,  the  defendants  contended. 

That  the  sale  was  void,  there  being  no  memorandum  in 
writing  as  required  by  the  Statute  of  Frauds. 

That  Welles  &  Greene  were  agents  of  the  plaintiffs,  who 
were  responsible  for  their  omissions  and  neglects. 

That  the  orders  of  Mr.  Andrews  were  not  complied  with, 
as  be  directed  the  goods  to  be  shipped  to  him  through  Chad- 
wick  &  Co. 

That  the  plaintiffs  were  guilty  of  neglect  in  not  informing 
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the  defendants,  that  the  case  No.  13,  did  not  go  by  the  For- 
mosa, and  in  not  sending  duplicate  invoices. 

That  there  was  no  such  delivery  as  to  vest  the  property  in 
the  defendants. 

Upon  thesQ  points,  the  case  was  submitted  to  the  jury« 
Other  matters  were  commented  upon,  not  material  to  the 
issue. 

Oearge  S.  Hillard^  for  the  plaintiffi. 

Bradford  Sumner  and  Charka  «AfiMOfi,  for  the  defendants. 

Stort  J.,  in  his  charge,  stated  the  law  as  follows  : 

That  the  Statute  of  Frauds  did  not  apply,  the  contract 
taking  place  in  France  ;  and  besides,  that  it  was  a  contract 
by  the  plaintiffs  to  deliver  goods,  and  not  a  sale,  the  goods  not 
being  in  existence  at  the  time. 

That  Welles  &  Greene  were  the  agents  of  the  defendants^ 
and  not  of  the  plaintiffs,  which  appeared  from  the  statements 
of  Mr.  Andrews,  from  his  direction  as  to  the  change  of  the 
marks,  and  from  the  fact,  that  the  shippii^  charges  were 
debited  to  the  defendants  and  paid  by  them. 

That  the  plaintiffs  were  legally  discharged  from  all  control 
over  the  goods  after  their  arrival  at  Havre. 

That  it  was  incumbient  on  the  defendants  to  show,  that  the 
plaintiffs  had  omitted  to  instruct  Welles  &  Greene  to  transmit 
the  goods  through  Chadwick  &  Co. ;  and  that,  in  any  event, 
the  plaintiffs  should  not  suffer  in  consequence  of  that  neglect, 
if  the  jury  were  satisfied,  that  the  loss  would  have  happened, 
none  the  less,  had  the  instructions  been  complied  with. 

That  the  putting  of  goods  on  board  a  vessel  and  transmit- 
ting a  bill  of  lading,  would  vest  the  property  in  the  consigoee^ 
though  the  bill  of  lading  should  not  arrive,  and  that  it  is 
enough  to  show,  that  the  usual  precautions  had  been  taken  to 
insure  its  being  received,  without  showing  the  fact  itself. 
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That  in  the  absence  of  any  invariable  custom,  the  plaintiiTs 
were  not  legally  bound  to  send  a  duplicate  invoice  on  learn- 
ing, that  the  case  No.  13  had  not  gone  in  the  Formosa. 

That  the  defendants  or  their  agents  in  New  York  were 
guilty  of  neglect,  in  not  making  search  for  case  No.  13,  among 
the  cargo  of  the  Francois  I.,  it  being  shown,  that  when  goods 
did  not  accompany  the  invoice,  they  were  invariably  looked 
for  in  the  next  packet*  ^ 

The  jury  found  for  the  plaintiffs. 


FORBESTIER  0.   BORDMAM. 

A  vopercsrgo  is  not  boond  to  obaerye  the  exact  termi  of  hii  instraetioniy  if 
thereby  the  inteieits  of  the  owner  would  be  ncrificed  or  hii  objects  fnw- 
tnfed. 

Ib  cues  of  neeenity  or  gntX  urgency  it  ic  only  neceeMry,  that  the  niper* 
cargo  shookl  act  bomd  Jid$  and  with  reaeonable  discretion,  in  order  to  faiad 
the  owner. 

If  the  owner  receive  the  proceeds  of  a  sale  by  the  supercargo  without  objec- 
tion, it  is  a  ratification  of  the  sale. 

All  sales  bat  those  by  dd  credere  commission  are  at  the  risk  of  the  shipper. 

The  validity  of  a  side  on  credit  depends  npon  the  vsage  of  trade  in  the  plaoei 
where  the  sale  is  made,  and  sach  usage  is  a  question  of  fact  for  a  jury. 

Where  the  usage  of  trade  allows  discretionary  sales  on  cash  or  credit,  a  cred- 
it sale  is  at  the  risk  of  the  shipper,  unless  some  agreement  can  be  shown 
restrietiag  him  to  a  cash  sale. 

Where  a  oommissioa  mefchant  or  fiictor  has  sold  goods  upon  credit,  he  is 
bound  to  exercise  due  discretion  in  enforcing  payment,  and  not  to  sue  or 
put  the  owner  to  expense,  unless  there  is  reasonable  ground  to  believe, 
that  he  will  be  benefited. 

1  The  case  of  Bryeofu  v.  Mx  (4  Mees.  &  Welsby,  791),  contains 
me  remarks  of  Mr.  Botmi  ParkCj  very  strong  to  the  point  of  this  case, 
when  the  property  vested  in  Jhidrews* 
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Wheie  a  comminion  merchant  sells  on  credit  to  a  person,  who  becomes^insol- 
yent,  and  does  not  give  notice  of  that  fact  to  the  owner  within  a  reasonable 
time,  he  is  liable  for  all  the  damage  the  owner  safiers  in  consequence  of 
not  receiring  such  notice. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff,  a 
merchant  of  Batavia,  to  recover  of  the  defendant,  a  merchant 
of  Boston,  $  1637,  the  amount  advanced  by  the  plaintiff  on 
a  sale  of  flour  made  by  him  for  the  defendant  on  credit,  the 
purchaser  having  become  insolvent. 

It  appeared  in  evidence,  that  in  the  year  1830,  the  defend- 
ant shipped  in  the  Shylock,  1 000  barrels  of  flour,  and  placed 
it  in  the  keeping  of  Stephen  H.  Williams,  as  supercargo. 
The  vessel  sailed  for  Rio  Janeiro,  and  775  barrels  of  the  flour 
were  there  sold.  She  then  put  into  Monte  Video,  but  the 
state  of  the  market  being  very  unfavorable,  the  supercargo 
concluded  to  carry  the  remaining  portion  to  Batavia.  He 
did  so,  and  requested  the  plaintiff  to  sell  it,  and  invest  the 
proceeds,  together  with  the  proceeds  of  that  sold  in  South 
America,  for  the  benefit  of  the  shipper.  The  market  was 
glutted  and  the  flour  was  somewhat  damaged,  but  it  was  sold 
by  the  plaintiff  to  one  Johannis,  on  a  credit  of  six  months,  and 
the  proceeds,  deducting  the  interest,  were  invested  in  coffee, 
which  was  shipped  to  the  defendant  and  by  him  received. 
No  guaranty  commission  was  charged  in  the  account  of  sales, 
and  Mr.  Williams  had  no  knowledge,  that  the  flour  was  sold 
on  a  credit  of  six  months,  until  after  the  sale  was  made* 

After  the  coffee  had  been  shipped  to  the  defendant,  Johan- 
nis, to  whom  the  flour  was  sold,  became  insolvent,  and  the 
plaintiff  not  being  able  to  obtain  payment  from  him  for  the 
flour,  claimed  in  this  action  to  recover  of  Bordman  the  amount 
of  the  advance. 

C.  P.  Curtity  for  the  plaintiff,  objected,  that  the  defendant 
ought  not  to  be  permitted  to  deny  the  authority  of  Williams, 
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the  supercargo,  to  make  the  sale  at  Batavia.     WiUiams  was 
admitted  as  a  witness  under  exception  by  the  plaintiff ;  he  was 
not  competent  to  prove  such  a  defence  as  this,  without  a  re- 
lease,  which  had  not  been  given  him.     If  this  point  is  insisted 
on,  Williams's  testimony  ought  to  be  rejected  entirely*     The 
sale  by  Williams  at  Batavia  was  a  justifiable  act.     He  found, 
that  he  could  not  dispose  of  the  flour  at  Rio  Janeiro,  and 
went  to  Batavia,  where  be  employed  plaintiff  to  sell  it  and 
invest  the  proceeds  in  coffee,  which  the  defendant  received 
and  appropriated  to  his  own  use  without  objection.    This  was 
a  ratification  by  him,  if  any  were  needed.    (Story  on  Agency, 
248,  &c.)     In  the  next  place  the  defendant  objects  to  the  re- 
covery by  the  plaintiff,  because  he  sold  the  flour  on  credit.  The 
flour  was  consigned  to  the  plaintiff  for  sale  in  the  usual  man- 
ner, without  specific  instructions,  and  it  is  proved  by  the  tes- 
timony in  the  case,  that  sales  on  credit  are  usual  and  customa- 
ry at  Batavia.     The  flour  was  damaged,  the  sale  dull,  and  the 
purchaser  was  in  good  credit  when  be  made  the  purchase.  Wil- 
liams was  in  the  plaintiff's  counting-room  almost  all  the  time, 
and  might  have  inquired  about  the  transaction,  and  decided 
in  relation  to  it,  but  he  did  not ;  he  left  the  whole  to  the  plain- 
tiff's discretion,  and  the  plaintiff  was  justified  by  the  usages 
of  the  place  in  making  the  sale  in  the  manner  proved.    (Story 
on  Agency,  60-220 ;  Paley  t>n  Agency,  212 ;  5  Cowen  R. 
473.)  But,  it  is  alleged  by  the  defendant,  that  the  plaintiff,  by 
advancing  the  amount  of  the  sale  and  investing  it  in  merchan- 
dise consigned  to  the  defendant,  assumed  the  risk  of  collec- 
tion at  maturity  ;  and  that,  if  this  was  not  so,  yet  by  his 
neglect  to  notify  the  failure  of  the  purchaser  to  the  defendant, 
he  made  the  debt  his  own,  and  so  ought  not  now  to  recover 
the  amount  claimed.     As  to  the  first  of  these  averments,  the 
plaintiff  replies,  that  his  account  of  sales  showed,  that  the  sale 
was  on  six  months'  credit,  and  his  account  current  contained 
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no  charge  of  a  guaranty  commission,  which  would  have  ap* 
peared  there,  if  the  plaintiff  had  assumed  or  guarantied  the 
sale*  The  charge  of  ^'  discount "  was  the  rebate  of  interest  on 
the  amount  of  the  sale,  for  six  months,  at  nine  per  cent,  per  an- 
num, which  is  the  usual  rate  of  interest  at  Batavia.  This  was 
for  cashing  the  sales.  Williams  testifies,  that  Barrel!,  the 
plaintiff's  clerk,  told  him  the  sale  was  guarantied  to  him  ;  but 
Barrell  had  no  authority  to  make  such  a  declaration  for  his 
employer  ;  and  the  plaintiff'  was  not  bound  by  it ;  and  the  doc- 
uments (which  are  in  Williams's  own  handwriting),  namely, 
the  account  sales  and  aceount  current  show  no  such  thing,  but 
negatively  prove  the  contrary.  As  to  the  other  averment  of  the 
defendant  it  is  true,  that  a  considerable  time  elapsed  before 
the  defendant  had  notice  of  the  insolvency  of  the  purchaser 
of  his  flour  and  of  the  plaintiff's  reclamation  on  himself ;  and  if 
defendant  has  sustained  any  loss  through  the  plaintiff's  neglect 
in  this  particular,  he  is  entitled  to  a  deduction  to  that  extent. 
(Story  on  Agency,  196  ;  Paley,  39.)  The  defendant,  howev- 
er, received  notice  of  the  loss  of  the  debt,  and  of  the  plaintiff's 
intention  to  call  on  him  for  reimbursement  in  May,  1833.  He 
has  received  the  plaintiff's  money  and  has  had  the  use  of  it 
ever  since  November,  1830  ;  and  if  he  now  pays  it  back,  he 
will  be  just,  where  he  would  have  been,  if  the  plaintiff,  instead 
of  advancing  the  amount  of  the  sales  of  flour,  had  waited  for 
the  maturity  of  Jordan  Johannis's  note.  The  evidence  shows 
clearly,  that  the  plaintiff  has  done  all  that  he  could  to  collect 
the  amount,  and  in  fact  succeeded  in  getting  something  on  ac- 
count of  it,  for  which  he  has  given  the  defendant  credit.  It 
is  said  by  defendant,  that  the  plaintiff  settled  his  account  and 
paid  over  the  balance,  intending  such  payment  to  be  final. 
That  is  the  very  question.  We  deny,  that  such  was  the  plain- 
tiff's inUfU  ;  his  conduct  shows  the  contrary  ;  it  shows  only 
that  he  was  willing  to  accommodate  the  defendant,  by  advanc- 
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ing  the  amount,  but  DOt  that  he  intended  to  assume  the  ulti- 
mate responsibility  of  the  debt,  wUhovi  eampenaoHan.  The 
plaintiff  is  entitled  to  a  credit  for  the  balance  of  his  advance 
with  interest. 

S.  Hubbard  and  Willard  PhiUip$j  for  the  defendant. 

This  claim  is  a  surprise  upon  the  defendant.  It  is  the  first 
one  of  the  kind  in  the  history  of  the  East  India  trade,  yet  no 
one  can  doubt,  that  innumerable  bad  sales  have  been  made  by 
factors  in  the  course  of  that  trade.  There  are  now  outstand- 
ing debts  for  sales  in  India  to  vast  amounts,  which  would  be 
equally  good  ground  of  reclamation  by  the  factors  there, 
against  American  and  European  consignors.  In  order  to 
recover,  the  plaintiff  must  show,  that  a  sale  by  the  factor,  on 
credit,  at  the  rbk  of  the  consignor,  was  previously  author- 
ized or  subsequently  ratified  by  the  consignor.  It  is  no  vio- 
lation of  duty  in  the  factor  to  sell  on  credit  in  any  case,  pro- 
vided he  pays  over  an  amount,  equal  to  the  net  proceeds,  to 
his  principal,  and  assumes  the  outstanding  debt  for  the  sales 
himself.  This  we  contend  the  plaintiff  did  in  this  case  ;  and 
this  we  contend  is  generally  done,  where  the  sales  are  on 
credit  in  India,  and  there  is  no  express  explicit  understanding 
between  the  principal  and  factor,  that  the  outstanding  debt  is 
at  the  risk  of  the  principal.  Sales  are  usually  made  on  credit 
in  all  places,  where  commerce  and  civilization  have  made  any 
progress  ;  but  this  credit  is  in  many  places  generally,  and  in 
individual  cases  in  all  places,  a  distinct  concern  between  the 
factor  and  the  vendee,  and  does  not  affect  the  consignor* 
The  naked  fact,  therefore,  that  sales  are  made  on  credit,  to 
a  greater  or  less  extent  at  any  place,  is  no  ground  of  pre- 
sumption, that  the  credit  is  at  the  risk  of  a  distant  consignor. 
Whether  it  be  at  his  risk  must  depend  upon  all  the  circum- 
stances of  the  case,  showing  that  the  parties  so  understood  it ; 
for  the  general  presumption  is,  that  the  consignor  does  not 
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Hutborize  any  other  than  a  cash  sale.  The  burden  is  on  the 
factor,  to  make  out  the  authority  for  any  other  sale  ;  whether 
by  barter  or  on  credit,  at  the  consignor's  risk.  The  naked  fact 
of  occasional  or  frequent  sales  on  credit  at  any  place  does  not 
make  out  such  an  authority,  without,  by  testimony,  carrying 
home  to  the  consignors  the  risk  of  the  sales,  and  that  in  so  pub- 
lic and  notorious  a  manner,  that  the  consignors  may  be  affected 
by  a  notice  of  the  usage,  that  such  risk  of  the  sales  reaches 
them.  In  this  trade,  and  in  all  the  East  India  trade,  there  is  no 
proof  of  a  single  instance.  We  must  look  into  the  circum- 
stances of  this  particular  case,  then,  to  find  such  authority,  if  it 
exists.  (Story  on  Agency,  298.)  The  consignor  is  nine  thou- 
sand miles  off.  It  is  his  first  and  only  transaction  with  the 
plaintiff,  and  indeed  in  India.  The  parties  are  utter  strangers 
to  each  other.  The  business  was  put  into  the  plaintiff's  bands 
by  the  supercargo,  with  whom  alone  the  plaintiff  bad  any 
communication,  direct  or  indirect,  respecting  it.  No  promise 
or  intimation  was  held  out  to  the  plaintiff  of  any  future  busi- 
ness or  intercourse.  The  vendee  was  an  American  merchant, 
utterly  unknown  to  the  consignor  and  the  supercargo.  The 
supercargo  was  a  young  man  on  his  first  voyage,  and  a  stran- 
ger to  the  plaintiff. 

Under  the  particular  circumstances  of  this  case  we  contend, 
that  notice  is  irresistibly  forced  upon  the  plaintiff,  that  the 
consignor  did  not  authorize  or  intend  a  sale  on  credit  at  his 
risk.  It  is  shown,  that  the  plaintiff  himself  supposed,  that  the 
credit  was  at  his  own  risk,  by  his  long  delay  to  give  the  con- 
signor notice  of  his  claim,  or  make  any  demand  upon  him, 
though  the  communication  between  Boston  and  Batavia  is  easy 
and  frequent.  The  case  of  the  sale  of  the  Jewel  to  the  Empe- 
ror of  Morocco,  on  credit,  in  which  the  agent  was  held  to  have 
given  the  credit  at  his  own  risk,  does  not,  by  its  circum- 
stances negative  an  authority  to  sell  on  credit  at  the  risk  of 
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the  priDcipal  more  strongly  than  this.  The  instructions  to 
the  supercargo,  that  he  should  take  the  proceeds  of  the  sale 
of  flour  in  South  America  to  India,  and  there  invest  them  in 
a  return  cargo,  exclude  any  supposition,  that  a  sale  of  the  flour 
on  credit  in  India,  at  the  risk  of  the  consignor,  was  authorized 
or  intended,  and  these  instructions  were  shown  to  the  plaintiff. 
The  testimony  shows  distinctly,  that  the  supercargo  did  not 
authorize  a  sale  on  credit  at  the  risk  of  the  consignor,  or  at 
his  own  risk.  He  states  distinctly,  that  he  did  not  know  of 
the  sale  being  made,  and  that  when  the  circumstance  of  the 
sale  being  on  credit  was  first  brought  to  his  knowledge  in  the 
accounts  at  Batavia,  when  he  was  just  ready  to  sail  on  his 
homeward  voyage,  he  immediately,  on  the  spot,  in  the  plain- 
tiff's counting-room,  told  the  plaintiff's  clerk,  and  only  repre- 
sentative  there,  and  who  acted  for  the  plaintiff  in  settling  the 
accounts,  the  plaintiff  being  absent,  that  he,  the  supercargo, 
disclaimed  for  himself  and  his  principal  any  sale  on  credit  on 
bis,  or  his  principal's  account  and  risk,  and  was  told  by  the 
clerk  in  reply,  that  the  credit  was  entirely  the  affair  of  the 
consignee,  and  the  sale  was  guarantied.  The  plain  meaning 
of  which  was  this  :  '^  though  we  have  put  down  the  term  of 
credit  in  this  account  of  sales,  yet  it  is  only  for  the  purpose 
of  showing  you,  that  we  make  a  proper  discount  of  interest, 
in  ascertaining  the  present  cash  value  of  the  proceeds  of  your 
consignment,  in  the  settlement  of  our  accounts  ;  this  circum- 
stance does  not  affect  your  risk  or  responsibility,  or  the  risk 
or  resp<Misibility  of  your  principal.  The  sale  is  in  effect  by 
the  very  transaction  guarantied."  So  the  supercargo  under- 
stood the  transaction,  and  so,  we  contend,  he  was  fully 
authorized  to  understand  it.  The  settlement  of  the  account 
and  payment  of  the  precise  balance,  goes  to  the  Same  conclu- 
sion. Oakley  v.  Wrenshawy  4  Cowen,  250  ;  Simpson  v.  Stoan^ 
3  Camp.  291 ;  Consequa  v.  Fanning,  3  Johns.  Ch.  R.  587. 
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The  defendant  has  done  nothing  to  ratify  a  sale  on  credit  at 
his  risk.  He  accepted  the  homeward  shipment  as  the  cash 
proceeds  of  the  outward  one,  and  as  the  accounts  show  it 
actually  was.  On  the  first  notice  of  the  claim,  after  so  long  a 
delay,  he  promptly  repudiated  the  notion,  that  the  credit  was 
at  bis  risk. 


In  the  course  of  the  trial  a  letter,  written  by  the  plaintiff's 
agent  to  the  defendant  was  called  for  by  the  plaintiff,  in  which 
some  facts  were  stated,  having  a  bearing  upon  the  case,  of 
which  the  letter  itself  was  not  competent  evidence.  The  de- 
fendant objected  to  the  introduction  of  the  letter  itself,  con-* 
tending  that,  if  he  admitted  the  facts,  intended  to  be  proyed  by 
the  plaintiff  by  the  introduction  of  the  letter,  the  letter  could  not 
be  called  for,  or  at  least,  that  in  case  of  such  a  letter  or  paper, 
a  copy  of  the  parts  only  of  which  the  letter  was  evidence,  could 
be  called  for.  The  Court  ruled,  that  the  plaintiff  had  a  right 
to  introduce  the  letter,  the  jury  being  instructed  not  to  regard 
the  parts,  which  were  not  evidence. 

Stort  J.,  in  summing  up  to  the  jury,  said  :  — 
The  first  point  made  at  the  bar  is,  that  Williams,  the  super* 
cargo,  had  no  authority  to  carry  the  flour  to  Batavia  and  to 
sell  it  there,  under  the  terms  of  his  instructions.  The  voyage 
contemplated  was  to  several  ports  of  South  America,  where 
it  was  supposed,  that  the  flour  might  and  would  be  sold,  and 
from  hence  the  vessel  was  to  proceed  to  India,  for  a  return 
cargo.  Certainly  the  instructions,  in  their  terms,  did  not  con- 
template  any  other  event  than  a  sale  of  all  the  flour  at  sonoe 
one  or  more  of  the  South  American  ports.  It  turned  out, 
however,  that  the  flour  could  not  all  be  sold  at  the  South 
American  ports,  or  at  least  not  sold,  unless  at  an  enormous 
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sacrifice.  The  parties  had  not  looked  for  any  such  event. 
What  then  was  it  the  duty  of  the  sopercai^o  to  do,  iu  such  a 
case  of  uDexpected  occurrence,  not  within  the  contemplation 
of  the  instructions  ?  Was  he  to  sacrifice  the  flour,  or  throw  it 
overboard  ?  No  one  pretends,  that  it  was  intended  to  be  brought 
back  again  to  the  United  States  under  any  circumstances.  It 
would  probably  have  been  spoiled  and  ruined  on  the  return 
voyage,  and  come  home  utterly  worthless.  Now,  I  take  it  to 
be  clear,  that  if  by  some  sudden  emergency,  or  supervening 
necessity,  or  other  unexpected  event,  it  becomes  impossible 
for  the  supercargo  to  comply  with  the  exact  terms  of  his  in- 
structions, or  a  literal  compliance  therewith  woold  frustrate 
the  objects  of  the  owner,  and  amount  to  a  total  sacrifice  of  his 
interests,  it  becomes  the  duty  of  the  supercargo,  under  such 
circumstances,  to  do  the  best  he  can,  in  the  exercise  of  a  sound 
discretion,  to  prevent  a  total  loss  to  his  owner  ;  and  if  he  acts 
bona  Jide,  and  exercises  a  reasonable  discretion,  his  acts  wiD 
bind  the  owner.  He  becomes,  in  such  a  case,  an  agent  from 
necessity  for  the  owner.  Suppose,  for  example,  that  a  cargo 
of  a  perishable  nature  is  shipped  on  a  voyage,  and  is  to  be  car- 
ried to  a  particular  port  of  destination,  and  there  sold,  and  the 
ship  should  in  the  course  of  the  voyi^e  meet  with  a  storm, 
which  should  disable  her,  and  she  should  go  into  a  port  of 
necessity  to  refit ;  and  that  the  cargo  should  be  found  so  much 
damaged,  that  the  whole  must  perish  before  her  arrival  at  the 
port  of  destination  ;  would  not  the  supercargo  have  a  right  to 
sell  it  there,  in  order  to  prevent  a  total  loss,  although  no  such 
case  was  contemplated  in  his  orders  ?  Certainly  he  would 
have  a  right  to  sell ;  and  indeed  it  would  become  his  duty, 
under  such  cireomstances,  to  sell.  In  tmtb,  tn  all  voyages  of 
this  sort,  there  is  an  implied  authority  to  act  for  the  interest 
and  benefit  of  the  owner  in  all  cases  of  unforeseen  necessity 
and  emergency,  created  by  operation  and  inteniknent  of  law. 
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I  shall  put  it  to  the  jury  to  say,  therefore,  whether  the  carry- 
ing the  flour  to  Batavia,  and  selling  it  there,  was  not  an  act  of 
necessity  to  prevent  a  total  loss  to  the  owner.  If  it  was,  then 
the  supercargo  was  justified  in  directing  the  sale. 

But,  in  the  present  case,  the  flour  was  actually  sold  and  the 
proceeds  thereof  invested  in  coffee,  which  came  home  in  the 
Shy  lock,  and  was  received  by  the  owner  in  Boston,  without 
objection,  with  a  full  knowledge  of  all  the  circumstances,  and 
sold  on  his  own  account.  Now,  I  put  it  to  the  jury,  whether 
this  was  not  a  complete  ratification  and  confirmation  of  the 
sale.  If  the  owner  did  not  mean  to  ratify  the  sale,  it  was  his 
duty  at  that  time  to  have  made  his  objeirtions.  He  made 
none ;  and  I  put  it  to  the  jury  to  say,  whether,  having  re* 
ceived  the  coffee,  he  ought  now,  at  this  distance  of  time,  to 
be  permitted  to  say,  that  he  never  meant  to  ratify  the  sale.  Are 
his  acts  reconcilable  with  any  supposition  but  that  of  an  inten* 
tional  ratification  of  the  sale,  even  if  unauthorized  by  necessity  ? 

Then,  was  the  sale  at  Batavia  a  sale  on  credit  at  the  risk  of 
Forrestier,  or  of  the  defendant  ?  We  see,  that  no  del  credere 
or  guaranty  commission  was  in  fact  charged  by  Forrestier  ; 
and,  therefore,  it  is  not  to  be  presumed,  that  the  sale  was  at 
his  sole  risk,  unless  the  other  circumstances  warrant  the  pre- 
sumption,  that  it  was  so  understood  and  intended  between  the 
supercargo  and  Forrestier. 

And  here  the  first  point,  which  meets  us,  is,  whether  a  sale 
on  credit  by  Forrestier  was  authorized.  That  depends  upon 
the  usage  of  trade  at  Batavia.  If  it  is  the  usage  of  trade  there 
to  sell  for  cash  or  upon  credit,  according  to  the  discretion  of 
the  factor  or  commission  merchant  employed  in  the  business, 
and  the  factor  or  merchant  does  sell  upon  credit,  in  the  exer- 
cise of  his  discretion,  then  I  take  it,  that  the  owner  is  bound 
by  the  sale,  and  the  sale  is  at  his  risk,  unless  he  can  show,  that 
there  was  some  restriction  imposed  by  himself,  or  by  the  super- 
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cargo,  requiring  a  sale  for  cash.  In  every  sale  on  credit,  jus- 
tified  by  the  usage  of  the  trade,  the  sale  is  at  the  risk  of  the 
owner,  and  not  of  the  factor,  unless  the  latter  receives  a  guar- 
anty commission,  or  the  agreement  of  the  parties,  or  the  usage 
of  the  trade,  makes  the  sale  at  the  risk  of  the  factor,  or  the 
risk  is  voluntarily  taken  by  him. 

Now,  in  the  present  case,  it  seems  to  me,  that  the  evidence 
clearly  Bhows,  that  a  sale  upon  credit  is  justified  by  the  usage 
of  trade  at  Batavia.  But  that  I  shall  leave  as  a  matter  of  fact 
for  the  jury  to  decide.  The  evidence  seems  also  to  establish, 
that  sales  on  credit  in  this  trade,  like  sales  on  credit  in  our  home 
trade,  is  ordinarily  at  the  risk  of  the  owner.  At  least  there 
is  no  determinate  evidence,  (as  I  understand  it,)  showing  a 
contrary  usage.  But  that  I  shall  also  leave  for  the  considera- 
tion of  the  jury. 

Then,  was  any  restriction  imposed  upon  the  factor  in  this 
case  as  to  seUing  upon  credit  ?  No  express  restriction  is  pre- 
tended. The  supercargo  does  not  pretend  to  hfive  given  any. 
All  he  says  is,  that  he  directed  Forrestier  to  sell  and  to  hold 
the  proceeds  subject  to  his  orders,  to  be  invested,  as  he  should 
durect.  He  does  not  pretend,  that  he  directed  the  sale  to  be 
for  cash  only.  Now,  certainly,  if  the  usage  at  the  port  was  to 
sell  for  cash  or  credit,  at  the  discretion  of  the  factor,  and  he 
received  orders  to  sell  generaUy,  he  might  fairly  presume,  that 
he  was  authorized  to  sell  either  for  cash  or  credit,  as  would  be 
most  for  the  benefit  of  his  employer.  The  flour  was  damaged. 
It  might  bring  more  upon  a  credit  than  upon  a  cash  sale  ;  and 
thus  a  credit  sale,  although  the  proceeds  were  to  be  invested 
in  a  return  cargo,  might  by  a  discount  or  advance  pro  tanto^ 
be  more  for  the  benefit  of  the  owner,  than  a  cash  sale.  The 
question,  therefore,  for  the  jury  to  decide  is,  whether  Forres- 
tier did,  by  a  sale  on  credit,  violate  his  orders,  or  act  contrary 
to  his  duty,  so  as  to  make  that  sale  at  his  own  risk. 
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It  is  said,  that  as  the  supercargo  was  ia  the  port  at  the  time> 
Forrestier  ought  to  have  consulted  him,  before  he  sold  oq 
credit.  But  why  should  he  do  so^  if  he  had  no  knowledge^ 
that  the  supercargo  wished  a  sale  for  cash,  or  wished  to  be 
consulted  before  a  sale  on  credit  ?  The  supercargo  was  a 
very  young  man,  utterly  unacquainted  with  the  trade  ;  and  this 
was  his  first  voyage.  It  will  be  for  the  jury  to  say,  under 
such  circumstances)  whether  it  was  the  duty  of  Forrestier  to 
consult  him  before  the  sale  on  credit,  or  noU  There  is  no 
usage  of  trade  shown,  which  requires  such  a  consultation. 

Then  it  is  said,  that  the  form  and  language  of  the  account 
of  sales  show,  that  Forrestier  took  the  note  of  Johannis  to  him- 
self, and  that  the  whole  transaction  was  thus  closed  and  set- 
tled. Now,  this  is  a  matter  to  be  judged  of  by  the  jury. 
Does  the  language  of  the  account  import  on  its  face,  that  the 
sale  was  at  the  risk  of  the  shipper,  and  that  he  took  the  note 
to  himself,  advancing  cash  for  the  amount,  deducting  the  dis- 
count for  the  time  the  credit  was  to  run  ?  If  the  language  ia 
equivocal,  it  is  open  to  construction  and  interpretation  from 
the  known  usage  of  merchants.  Ordinarily,  in  the  home  trade 
of  the  United  States,  most,  if  not  all  the  witnesses  (as  far  as  I 
recollect)  say,  that  the  like  words  and  statements  of  account 
would  not  import,  that  the  cargo  was  at  the  risk  of  the  factor  ; 
but  that  it  was  at  the  risk  of  the  owner.  However,  this  is  a 
point,  upon  which  the  jury  must  judge  for  themselves. 

Then  come  the  statements  of  Mr.  Barrell,  the  clerk  of 
Forrestier,  made  to  the  supercargo,  and  to  which  the  latter  has 
testified.  I  admitted  the  evidence,  but  with  some  hesitation, 
and  thought  it  proper  to  be  submitted  for  the  consideration  of 
the  jury.  Now,  as  Forrestier  was  not  present,  unless  Barrell 
had  authority  in  this  case,  or  m  cases  of  this  sort,  to  act  and 
speak,  and  interpret  for  Forrestier,  his  declarations  will  not 
bind  the  latter.     The  first  pointy  therefore,  to  be  established 
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IS)  whether  Barrell  bad  such  authority.  If  the  juiy  think  he 
had  not,  then  his  declaratioDS  are  of  no  importaDce  in  the 
cause.  If  Barrell  had  such  authority,  then  the  jury  will  codh 
sider  all  the  circumstances,  and  decide,  what  credit  ought  to  be 
given  to  those  declarations  compared  with  the  other  facts  and 
circumstances  of  the  case.  If  the  jury  are  of  opinion,  that 
Barrell  was  authorized  to  speak  for  Forrestier  in  the  premises^ 
and  they  believe,  that  there  is  no  mistake  or  misrecollection 
of  the  supercargo  at  this  distance  of  time,  (and  he  has  cer** 
tainly  testified  with  great  candor  and  fairness,)  then  it  seems 
to  me,  that  the  evidence  does  show  very  strongly,  if  not  con« 
clusively,  that  Forrestier  took  the  risk  to  himself  of  the  sale  on 
credit ;  and  the  present  action  is  not  maintainable.  It  is  most 
unfortunate,  that  when  the  supercargo  was,  as  he  says,  sur- 
prised at  the  sale  on  credit,  which  did  not  come  to  his  knowl<* 
edge  until  the  day  before  he  sailed  on  the  return  voyage,  that 
he  did  not  speak  to  Forrestier  on  the  subject.  If  he  had,  the 
difficulty  would  probably  have  vanished  ;  or  at  least,  a  full 
explanation  could  have  been  made.  The  supercargo  seems 
to  have  acted  under  a  strange  delusion,  that  Barrell  was  a 
partner  in  the  house.     This  was  an  entire  mistake. 

The  next  point  in  the  case,  (supposing  the  case  to  be  oth- 
erwise with  the  plamtiff,)  is^  whether  there  has  been  any  neg- 
ligence on  the  part  of  Forrestier  in  not  making  a  demand  of 
Johannis  at  the  maturity  of  the  note,  or  subsequently  in  not  col- 
lecting it  from  him  if  then  unpaid.  It  does  not  appear  exactly 
when  Johannis  failed.  He  was  in  good  credit,  when  the  sale 
was  made,  (in  November,  1830,)  and  his  failure  must  have 
been  before  September,  1831  ;  for  he  then  absconded,  the 
note  having  become  due  in  the  preceding  May.  The  case  is 
left  imperfect  in  this  respect.  If  the  note  might  have  been 
paid,  or  secured  in  May,  and  Johannis  was  not  then  insolvent, 
and  the  money  has  been  lost  by  the  negligence  of  Forrestier 
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in  not  demanding  payment  or  getting  security,  then  he  is  not 
entitled  to  recover.  But  if  Johannis  was  then  insolvent,  and 
unable  to  pay  the  note,  I  do  not  know,  that  there  was  any  ab- 
solute obligation  on  Forrestier  to  institute  a  suit  against  Jq- 
hannis  for  the  recovery  of  the  amount  of  the  note.  He  was 
bound  to  exercise  a  sound  discretion  in  this  respect ;  and  ought 
not  to  sue,  or  put  the  owner  to  expense,  unless  he  had  some 
reasonable  ground  to  believe,  that  a  suit  would  be  productive 
of  benefit  to  the  owner. 

Then  was  Forrestier  guilty  of  negligence  in  not  giving 
earlier  notice  of  his  claim  to  the  defendant,  and  of  the  insol- 
vency of  Johannis  ?  Undoubtedly  the  notice  ought  to  be 
given  within  a  reasonable  time.  And  if  the  defendant  has 
suffered  any  damage  or  loss  by  its  not  being  given  within  a 
reasonable  time,  the  plaintiff  must  bear  such  loss  or  damage, 
to  be  deducted  pro  tanio  from  his  claim.  The  letter  contain- 
ing the  notice  was  not  sent  until  the  22d  of  December,  1832, 
and  it  reached  Boston  about  May,  1833.  Was  there  any 
change  of  circumstances  of  Johannis  between  May,  1831,  and 
December,  1832,  from  which  the  defendant  has  suffered  any 
injury  or  loss  by  the  delay  ?  The  jury  must  decide  this  point 
upon  the  whole  evidence. 

Upon  the  whole,  the  case  is  submitted  to  the  jury  upon  all 
these  points  ;  and  they  will  apply  the  facts  accordingly. 

Verdict  for  plaitUiff. 
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ibe  SupreiM  Coort. 


Jeremiah  Carpenter 

V. 

The  American  Insurance  Company. 

A  miflreprefleniatioii  of  a  material  fiict,  whether  it  be  made  throDg h  miatake  or 
dengn,  aTCuda  a  policy  of  insurance  underwritten  on  the  faith  thereof. 

The  knowledge  and  consent  of  the  principal  is  not  necessary  to  make  such 
a  minepreaentatlon  by  an  agent  fatal  to  the  policy. 

Xhis  was  an  action  of  assumpsit  on  a  policy  of  insurance 
upon  the  Glenco  Factory  and  machinery,  underwritten  by  the 
American  Insurance  Company  at  Providence,  on  the  faith  of 
certain  representations  contained  in  letters  written  by  Sam- 
uel 6.  Wheeler  to  the  Insurance  Company.  At  the  time  that 
the  policy  was  underwritten,  he  and  his  brother  Henry  M. 
Wheeler  were  proprietors  of  the  factory  and  machinery  under 
the  copartnership  name  of  Henry  M.  Wheeler  &  Co.  The 
policy  bore  date  on  the  12th  of  December^  1886,  and  was 
as  follows  : 
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^^  The  American  Insurance  Company  &c.  do  insure  Hen- 
ry M.  Wheeler  &  Co.  against  loss  of  damage  by  fire  to  the 
anoount  of  six  thousand  dollars,  to  wit :  fifteen  hundred  dollars 
on  the  Glenco  Cotton  Factory,  water-wheel  and  fixed  ma- 
chinery, thirty-five  hundred  dollars  on  movable  machinery, 
and  one  thousand  dollars  on  stock  contained  therein.  Said 
factory  is  situated  in  Livingston,  New  York.  This  insurance 
is  made  with  reference  to  letters  of  S.  G.  Wheeler,  dated 
the  14th  November  and  6th  December,  1836,  with  knowl- 
edge of  additional  insurance  on  the  same  property  by  the 
Providence  Washington  Insurance  Company  to  the  amount  of 
fifteen  thousand  dollars,  and  with  the  agreement,  that  the  as- 
sured may  assign  this  policy  to  Epenetus  Reed/^  &c. 

The  whole  interest  of  Samuel  6.  Wheeler  and  Henry  M. 
Wheeler  was  by  a  subsequent  assignment  transferred  to  Jere- 
miah Carpenter,  the  present  plaintiff,  and  indorsements  thereof 
were  made  on  the  policy,  as  follows  :  ^^  1837,  Dec.  14th. 
Samuel  6.  Wheeler  by  letter  dated  this  13th  Dec.  1837,  cer- 
tifies, that  he  has  transferred  his  interest  in  the  Glenco  Fac- 
tory and  machinery  to  Jeremiah  Carpenter,  and  thereupon  it 
is  agreed  that  the  within  policy  shall  be  for  his  benefit  and  not 
that  of  said  Wheeler.  See  letter  to  Jeremiah  Carpenter, 
Dec.  14th,  1839."  And  subsequently,  "  1838,  May  4th. 
Assignment  by  Henry  M.  Wheeler  and  Samuel  6.  Wheeler 
of  their  interest  in  this  policy  to  Jeremiah  Carpenter*  See 
letter  to  Samuel  6.  Wheeler,  May  4th,  1839." 

The  policy  was  subsequently  renewed  by  Wheeler  &  Co. 
on  the  18th  December,  1837  ;  by  which  renewal  it  was  to 
continue  in  force  for  one  year  from  the  12th  of  December, 
1837  ;  and  again  by  Jeremiah  Carpenter  on  December  Utfa, 
1838,  by  which  it  was  to  continue  in  force  from  December 
12th,  1838,  to  December  12th,  1839. 

The  letters  of  Samuel  G.  Wheeler  and  answer  of  the 
American  Insurance  Company  were  as  follows  : 
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«'  PaUrnon,  JV*.  J.,  XAih  Kat.y  1836. 
^'GiDfioN  Thurston,  Esq.,  Sec.  American  los.  Co. 

^*  Dear  Sir y  —  I  wish  to  insure  $10,000  on  the  Glenco 
Cotton  Factory  formerly  belonging  to  Egbert  Reed  h  Co., 
my  brother  being  the  Co.  and  owning  one  half.  I  have  re* 
cently  purchased  the  Reed  half,  and  my  brother  and  myself 
are  the  entire  owners.  We  have  $  15,000  insured  at  the 
Providence  Washington  office,  where  you  can  see  a  descrip- 
tion of  the  property.  My  brother  lives  on  the  premises,  and 
has  the  entire  charge  and  superintendence  of  tbe  whole  works. 
Want  the  risk,  say  $  2500  on  building,  water-wheel,  and  gear- 
■"S)  $  ^^^^  ^^  machinery,  and  $  1500  on  stock,  cloth,  and 
yarns  in  tbe  mill.  If  you  will  insure  at  the  same  premium 
the  Providence  Washington  Co.  do  you  can  fill  policy,  for* 
ward  it  to  me,  42  Pine  Street,  New  York,  and  draw  at  three 
days'  sig^t  for  amount  of  premium.  I  wish  permission  given 
to  assign  tbe  policy  to  Epenetus  Reed.  Please  make  it  in 
tbe  name  of  Henry  M.  Wheeler  &  Co. ;  this  is  the  firm  un- 
der which  the  business  of  the  mill  will  be  conducted.  Your 
early  attention  and  reply  will  much  oblige 

«  Your  Friend, 

««Sam.  O.  Whe£lbii." 


^*  Office  of  the  American  hu.  Co. 
Providence,  A*oo.  nth,  1886 


:i 


^*  Mr.  Samuel  O.  Whebler, 

"  iSSr, —  Yours  of  the  14th  inst.  was  duly  received,  and  at 
your  suggestion  tbe  survey  of  tbe  Glenco  Cotton  Factory  at 
Pkovidence  Washington  office  was  examined,  and  it  was  found 
that  tbe  whole  establishment  there  was  valued  at  nineteen  thou* 
saod  dollars,  upon  fifteen  thousand  dollars  (as  much  as  is  deemed 
proper  on  such  a  valuation)  being  insured,  the  American  In- 
surance Co.  decline  tbe  ride  which  you  have  proposed.     The 
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Company  will  insure  on  factories  in  New  York,  or  almost  any 
part  of  the  country,  and  for  you,  or  your  establishment,  if 
there  have  been  additions  to  its  value,  or  other  circumstances 
that  will  render  further  insurance  on  the  same  proper  in  their 
opinion. 

^^  Yours  RespectfuUy, 

"  Gideon  Thurston,  Sec'y." 

'^  Mto  ForA:,  6th  Dee.  1836. 
^^G.  Thurston,  Esq.,  Sec.  American  Ins.  Co. 

^^  Dear  Sify — Your  favor  of  the  17th  November  I  duly 
received.  When  I  applied  to  you  for  insurance  on  tbo 
Glenco  Factory,  it  did  not  occur  to  me  that  the  whole  works 
had  been  nearly  doubled,  both  in  machinery  and  buildings, 
since  the  insurance  was  made  at  Washington  ofSce*  .The  ad- 
dition to  the  factory  building  is  35  by  70,  1^  stories  high  ; 
the  lower  part  occupied  as  a  weave-room  in  which  is  48 
looms  ;  the  upper  part  will  be  occupied  as  a  dressing-room. 
The  building  is  now  geared  in  the  best  manner,  at  an  ex- 
pense  of  $  1 500  to  $  2000.  30  new  looms  have  been  added 
since  this  building  was  erected,  with  all  necessary  machinery 
to  make  gear  to  keep  them  in  full  operation.  I  have  not  now 
the  particular  items  of  additional  expenditure,  but  should  think 
it  would  amount  to  fully  %  10,000  ;  all  the  machinery  is  new 
within  the  last  two  years.  Every  part  of  the  works  is  in 
perfect  order,  and  many  improvements  have  been  made  within 
the  last  year,  which  lessen  the  risk.  We  consider  the  whole 
works  worth  at  least  $  40,000.  We  presume  this  explana- 
tion will  be  sufScient  to  warrant  your  office  to  insure  for  the 
$10,000,  agreeable  to  my  former  letter  ;  if  so  you  will  please 
fill  policy,  send  it  to  me,  and  draw  at  sight  for  the  premium. 

^^  Respectfully,  Your  Friend, 

^<  Samuel  G.  Wheeler." 
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The  factory  and  oiachineiy  were  afterwards  destroyed  by 
fire  on  the  night  of  April  9th,  1839,  and  this  action  was 
brought  to  recover  the  insurance. 

jBsoerf  and  Whipple^  for  the  plaintiff,  contended,  that  there 
was  no  intention  and  misrepresentation  of  the  facts,  and  that 
the  property,  at  the  time  when  the  insurance  was  made,  was 
in  reality  worth  as  much  as  was  stated  in  the  letter  of  Samuel 
6.  Wheeler  of  the  6th  of  December,  1836,  on  the  faith  of 
which  the  present  policy  was  underwritten. 

PraU  and  Atwtlly  for  the  defendants,  contended,  that  the 
insurance  was  obtained  upon  a  false  representation  of  the 
insured  at  the  time  the  insurance  was  effected,  and  in  proof, 
put  in  the  following  papers  and  documents,  viz. 

The  letter  from  Samuel  6.  Wheeler  to  the  defendants, 
dated  November  14th,  1836.  The  proposal  of  Egbert  Reed 
&  Co.,  made  to  the  Providence  Washington  Insurance  Co., 
dated  in  September,  1835.  The  letter  of  the  defendant  to 
Samuel  G.  Wheeler,  dated  November  17th,  1836.  The 
letter  of  Samuel  6.  Wheeler  to  the  defendants,  dated  Decem- 
ber 6th,  1836. 

The  insurance  was  made  upon  the  faith  of  the  representa- 
tions in  this  last  letter.  The  counsel  for  the  defendants  also 
referred  the  Court  to  the  particular  terms  of  the  policy,  the 
endorsement  thereon  and  the  renewals  thereof. 

It  was  admitted  by  the  counsel  for  the  plaintiff,  that  no 
material  addition  had  been  made  to  the  buildings  or  ma- 
chinery in  December,  1836,  at  the  time  this  policy  was 
effected,  which  was  not  in  the  proposal  and  insurance  at  the 
Providence  Washington  office,  in  September,  1835,  and, 
that  only  about  $  700  worth  of  new  or  additional  machinery 
bad  been  added,  since  the  insurance  was  effected  at  the  Amer- 
ican office,  which  the  defendant  contended  had  nothing  to  do 
with  the  question. 
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Stort  J.  (leifvered  the  opioton  of  the  Court  as  follows. 
We  are  clearly  of  opinion,  that  the  policy  in  this  case  having 
been  obtained  upon  a  misrepresentation  of  the  material  facts, 
is  utterly  void.  The  original  proposal  for  the  insurance,  by 
the  letter  of  the  I4th  of  November,  1836,  referred  the  de- 
fendants to  the  description  of  the  proper^  at  Providence 
Washington  Insurance  Company's  office,  at  which  it  was 
insured  for  $15,000,  the  property  being  therein  valued  at 
$  19,000.  The  defendants,  after  examining  that  policy  and 
description,  declined,  by  the  letter  of  the  17th  of  November, 
to  take  the  additional  sum  proposed,  upon  the  very  ground, 
that  the  sum  already  insured  thereon  was  as  much  as  was 
proper  to  be  taken  on  such  a  valuation.  In  order  to  induce 
the  defendants  to  take  the  risk,  the  letter  of  the  6th  of  De- 
cember, 1836,  represented,  that  since  the  original  insurance 
was  made,  additions  had  been  made  to  the  factory,  &c.  fully 
equal  to  $  10,000.  Upon  the  faith  of  this  statement  the  present 
policy  was  underwritten.  It  now  turns  out  that  this  repre- 
sentation is  utterly  untrue,  (whether  by  design  or  by  mistake 
is  not  material,)  and  no  such  additions  have  been  made  since 
the  former  policy.  No  one  can  doubt  the  materiality  of  this 
representation ;  for  it  was  the  very  point  (the  increased  value) 
upon  which  the  policy  was  underwritten.  It  seems  to  us, 
therefore,  that  this  makes  an  end  of  the  case ;  for  a  false 
representation  of  a  material  fact  is,  according  to  well  settled 
principles,  sufficient  to  avoid  a  policy  of  insurance  underwrit- 
ten on  the  faith  thereof,  whether  the  false  representation  be 
by  mistake  or  by  design. 

It  is  suggested,  that  the  misrepresentation  was  in  fact  unin- 
tentional and  without  any  fraudulent  design,  and  that  Epinetus 
Reed  (the  mortgagee)  for  whose  benefit  the  insurance  was 
made,  was  entirely  ignorant  of  the  misrepresentation  ;  and  that, 
under  such  circumstances,  his  rights  under  the  policy  ought 
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not  to  be  prejudiced  thereby.  But  this  suggestion  cannot 
avail  for  the  plaintiff,  or  for  Reed.  The  misrepresentation, 
made  bj  an  agent  in  procuring  a  policyi  is  equally  fatal, 
whether  made  with  the  knowledge  or  consent  of  the  princi- 
pal, or  not.  The  ground  in  each  case  is  the  same*  The  un- 
derwriters are  deceived.  They  execute  the  policy  upon  the 
faith  of  statements,  material  to  the  risk,  which  turn  out  to  be 
untrue.  The  mistake  is,  therefore,  fatal  to  the  policy,  as  it 
goes  to  the  very  essence  of  the  contract. 

The  plaintiff  discontinued  hit  suity  and  costs  were  awarded 
to  the  defendants. 
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MASSACHUSETTS,    MAT   TERM,    1840,    AT    BOSTON. 


n ^..  C  Hod.  JOSEPH  STORY,  AMociata  Jintioe  of  the  Sopreme  Court. 

BXFOKX  J  jj^  jQjj^^j  DAVIS,  Diitrict  Judge. 


Thomas  Harrison,  Administrator  of  Ellen  Harri- 
son, V.  Richard  Urann,  Elisha  Copeland,  Jr.,  and 
John  Van  Buskirk. 

The  question  of  the  jariediction  of  the  United  Statee  Conrts  u  to  parties,  can 
only  apply  u  between  the  very  parties,  who,  by  a  false  alle^ration,  are  brought 
within  their  jurisdiction.  If,  therefore,  one  of  several  defendants  admit, 
that  his  citiienship  is  rightly  described,  so  as  to  fonnd  the  jurisdiction  of 
the  Court  against  him,  the  other  defendants  hare  no  right  to  interfere  in 
the  matter. 

Where  a  bill  in  equity  was  brought  against  several  individuals,  averring,  that 
all  of  them  were  citiiens  of  Massachusetts,  and  two  of  the  defendants  put  in 
a  plea,  averring,  that  their  co-defendant  was  not  a  citixen  of  Massachusetts, 
it  was  held,  that  the  right  to  contradict  this  averment  in  the  bill  in  this  re- 
spect, and  thus  to  oust  the  jurisdiction  of  the  Court,  was  a  personal  privi- 
lege of  that  co-defendant,  of  which  he  alone  was  entitled  to  avail  himself. 

The  Courts  of  the  United  States  will  dispense  with  the  joinder  of  those  per- 
sons, whose  eitixenship,  if  they  were  made  parties  to  the  suit,  would  oust 
the  jurisdiction  of  the  Court,  whenever,  without  prejudice  to  their  rights, 
the  Court  can  proceed  to  decide  the  merits  of  the  case  as  between  the  other 
parties  properly  before  it. 


MAY  TERM,  1840.  65 


Haniflon,  Adminittntor,  Ax.  v.  Urann  et  al. 


Sill  io  equity.  The  bill  was  brought  by  HarrisoD,  as 
admioistrator  of  Ellen  Harrison,  averring  himself  to  be  a  citi- 
zen of  Pennsylvania,  against  the  defendants,  averring  them  all 
to  be  citizens  of  Massachusetts,  and  was  founded  upon  certain 
transactions,  in  which  Van  Buskirk  acted  as  trustee  of  Ellen 
Harrison,  with  the  other  defendants,  Urann  and  Copeland,  with 
the  assent  and  knowledge  of  the  plaintiff,  her  husband.  It  is 
unnecessary  to  state  the  particulars  of  the  bill.  Two  of  the  de- 
fendants, Urann  and  Copeland,  put  in  a  plea,  averring,  that  their 
co-defendant.  Van  Buskirk,  was  at  the  time  of  filing  the  bill  a 
citizen  of  Pennsylvania,  and  not  a  citizen  of  Massachusetts. 

The  plea  was  set  down  for  argument,  and  argued  on  the 
close  of  the  last  October  term,  by  Gray^  for  the  plaintiff,  and 
by  JB.  R.  CwiiSj  for  the  defendant.  And  now  the  opinion  of 
the  Court  was  delivered  by 

Story  J.  The  sole  question  in  this  case  is,  whether  the 
present  plea  can  be  supported,  it  being  filed  by  Urann  and 
Copeland,  alone,  averring,  that  Van  Buskirk  is  not  a  citizen 
of  Massachusetts,  as  averred  in  the  bill,  but  is  a  citizen  of 
Pennsylvania,  Van  Buskirk  not  joining  in  the  plea,  nor  con- 
testing his  own  citizenship,  as  averred  in  the  bill.  Since  the 
passage  of  the  Act  of  Congress  of  the  27th  of  February,  1839, 
ch.  36,  this  is  a  question  of  far  less  importance  than  it  for- 
merly would  have  been  ;  since,  even  if  Van  Buskirk  be  a 
necessary  and  proper  party  to  the  bill,  in  the  sense  of  a  court 
of  equity,  that  Act  enables  the  Court  to  dispense  with  his  being 
made  a  party,  and  to  proceed  to  decide  upon  the  merits,  as  far 
as  it  may,  between  the  parties  before  it,  without  prejudice  to 
the  rights  of  other  persons.  Indeed,  it  has  been  for  a  long 
time  the  practice  of  the  Courts  of  the  United  States  to  dis- 
pense with  the  joinder  of  parties,  who,  if  they  were  made  par- 
ties to  the  suit,  would,  in  consequence  of  their  citizenship,  oust 
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the  jurisdiction  of  the  Court,  whenever  without  prejudice  to 
their  rights,  the  Court  could  proceed  to  decide  the  merits  of 
the  case  between  the  other  parties  properly  before  it.^  The 
act  enlarges  the  operation,  and  confirms  the  propriety  of  this 
practice. 

In  the  present  case,  it  appears  to  me,  that  the  plea  camiot 
be  maintained.  It  is  a  personal  privilege  of  Van  Buskirk,  and 
a  personal  exception  to  the  jurisdiction  of  the  Court,  to  con- 
tradict the  averment  in  the  bill,  that  he  is  a  citizen  of  Massa- 
chusetts, which  he  alone  is  competent  to  take  for  himself. 
The  other  defendants  have  no  more  right  to  plead,  that  he  is 
not  a  citizen  of  Massachusetts,  than  they  would  have  to  plead 
that  he  was  an  infant ;  or  that  another  co-defendant  was  a  feme 
covert,  or  was  under  any  other  personal  incapacity  to  be  sued. 
The  citizenship  of  a  party  to  a  bill  in  equity  is  strictly  a  mat- 
ter in  abatement  of  the  suit ;  and  in  no  degree  touches  the 
merits.  This  is  clear  from  the  decision  of  the  Supreme 
Court  in  Livingston  v.  Story  (11  Peters  R.  393),  where  the 
Court  treated  the  plea,  that  the  party  was  not  a  citizen  of  the 
State,  as  alleged  in  the  bill,  as  a  plea  in  abatement,  founded 
on  the  personal  disability  or  personal  character  of  the  party, 
although  in  its  effect  it  might  go  to  the  jurisdiction  of  the 
Court.  In  short,  it  is  a  personal  right  and  personal  privilege 
of  the  party  himself,  of  which  he  alone  can  take  the  advan- 
tage, as  a  defendant,  and  with  which  his  co*defendants  have 
nothing  to  do.     Suppose,  in  this  case.  Van  Buskirk  should 


1  See  West  v.  JRandalt  (3  Mason  R.  18],  190);  WamUey  v.  fFomdof 
(8  Wheat  R.  421, 451 ) ;  RuaseU  v.  Clarkt'a  Executors  (7  Cranch  R.  69); 
The  Muhanics  Bank  ofMexandna  v.  Settm»  (1  Peters  R.  306) ;  VaUier 
V.  Hinde  (7  Peters  R.  252) ;  Boone's  Heirs  v.  CkUdB  (8  Peters  R.  532) ; 
Etmendorfv.  Tat^r  (10  Wheat  R.  152) ;  Corneal  v.  Banks  (10  Wheat 
R.  181);  Harding  v.  Handy  (11  Wheat  R.  103);  Motion  v.  Hinde  {1% 
Wheat  R.  193);  MilUgan  v.  MiUedgt  (3  Cranch  R.  220). 
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come  iDto  Court,  and  expressly  admit  or  positively  assert  him- 
self to  be  a  citizen  of  the  State  of  Massachusetts,  would  it  be 
competent  for  any  co'defendant  to  controvert  the  fact,  or  to 
insist  upon  an  abatement  of  the  suit,  notwithstanding  such 
an  admission  ?  Clearly,  upon  the  true  principles  of  pleading, 
both  at  law  and  in  equity,  such  a  plea  would  under  such  circum- 
stances be  unmaintainable.  The  main  stress  of  the  argument 
in  support  of  the  plea  is,  that  the  suit  only  lies  between  citi- 
zens of  different  States  ;  and,  therefore,  it  is  a  question  going 
to  the  jurisdiction  of  the  Court  under  the  Constitution  of  the 
United  States.  But  if  it  be  so,  it  can  only  apply  as  between 
the  very  parties,  who,  by  a  false  allegation  of  citizenship,  are 
brought  within  the  jurisdiction  ;  for,  as  to  all  other  parties,  who 
are  citizens  of  different  States,  there  is  nothing  that  affects 
the  constitutional  jurisdiction  of  the  Court.  The  privilege, 
therefore,  if  it  be  one,  of  being  exempted  from  the  jurisdic- 
tion of  the  Court,  is  one  purely  personal,  and  if  the  party 
chooses  to  admit,  that  his  citizenship  is  rightly  described,  so  as 
to  found  the  jurisdiction  against  him,  I  am  not  able  to  per- 
ceive, what  right  other  parties  have  to  intermeddle  in  the 
matter. 

The  plea  in  this  case  is  an  entire  novelty  ;  and  I  am  not 
aware,  that  it  has  ever  been  supposed  for  a  moment,  that 
any  defendant  has  a  right  to  contest  the  alleged  citizenship, 
except  of  himself,  or  of  some  party,  who  is  a  plaintiff;  for  if  the 
jurisdiction  be  well  founded  as  to  himself  and  the  plaintiff,  it  is 
a  matter  for  the  consideration  of  the  Court  in  examining  the 
merits  of  the  controversy,  how  far  it  can,  or  ought  to  proceed 
to  a  decree,  without  having  other  persons  before  it,  and  how 
fiir  they  can  properly  be  dispensed  with.  Whether,  in  this 
case,  the  Court  can  properly  make  a  decree  for  the  plaintiff, 
without  having  Van  Buskirk  before  it  as  a  party  in  his  charac- 
ter as  trustee)  is  a  question  of  a  very  diffm'ent  nature  from  that 
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now  under  discussion.  Whether  he  is  a  necessary  or  proper 
party  will  depend  upon  the  Act  of  Congress,  and  also  upon 
the  general  principles,  which  regulate  the  exercise  of  this 
branch  of  Equity  Jurisprudence. 

I  have  no  difficulty  in  overruling  the  plea  and  assigning  the 
defendant  to  answer  further  in  the  premises. 

Plea  overruled. 


The  Schooner  Marion,  Lawrence  Grinnell, 

claimant. 

There  is  no  Btataie  law  in  Maasachusetta,  which  gives  a  lien  tn  rem  to  ship* 
Wrights  for  bnilding,  equipping,  or  repairing  ships. 

By  the  common  law,  no  lien  exists  generally  for  repairs  and  work  done  on  a 
domestic  ship ;  but  a  shipwright  has  a  lien  for  the  repairs  and  work  done 
on  such  a  ship,  so  long  as  she  remains  in  his  possession.  And  the  owner 
can  only  devest  that  possession  by  a  discharge  of  the  lien.  Yet,  if  the  own- 
er retain  possession  during  the  repairs,  or  if  after  the  repairs  are  made,  the 
shipwright  voluntarily  yield  up  the  possession,  his  lien  is  gone. 

It  is  of  no  consequence,  how  a  lien  arises  under  the  Local  Law,  whether  by 
statute  or  by  common  or  municipal  Law.  Whenever  its  existence  is  es- 
tablished, the  jurisdiction  of  the  admiralty  attaches  to  it  frofrio  rigors 

Under  the  facts  and  circumstances  of  this  case  it  was  AsU,  that  a  lien  attached 
upon  a  vessel  by  the  common  law,  for  materials  furnished  and  repairs 
made,  and  that  it  had  not  been  devested  by  a  voluntary  surrender  of  the 
vessel  by  the  owner. 

Libel  for  repairs  and  materials  for  the  schooner  Marion,  and 
work  and  labor  done  on  her  in  the  port  of  New  Bedford,  to 
which  port  the  schooner  belonged,  in  October  and  November, 
1839,  amounting  in  the  whole  to  the  sum  of  $221-49.  There 
was  no  dispute  about  the  amount  due  for  the  repairs,  work,  and 
materials.  But  when  the  repairs  were  undertaken,  one  Good- 
win was  the  owner,  and  he  subsequently  transferred  the  schoon- 
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er  during  the  time  of  the  repairs  to  the  claimant,  Grionell. 
The  answer  insisted,  that  the  libellant  (McFarlin)  had  no  lien 
oo  the  schooner  for  repairs  ;  but  that  they  were  a  personal 
charge  only  against  the  owner.  The  original  libel  was  jointly 
filed  by  Seth  McFarlin  and  one  William  Spooner,  the  latter 
of  whom  asserted  a  distinct  and  independent  claim  for  paint- 
ing done  by  him  on  the  schooner,  amounting  to  the  sum  of 
$  100.  But  an  exception  having  been  taken  in  the  District 
Court,  that  these  distinct  and  independent  claims  could  not, 
in  the  Admiralty,  be  joined  in  one  libel,  it  was  agreed  between 
the  parties,  that  the  libel  should  be  severed,  and  that  each 
libellant  should  proceed  separately  for  his  own  claim.  Upon 
the  hearing  in  the  District  Court,  a  decree  was  rendered  in 
favor  of  the  libellant  (McFarlin),  for  the  sum  of  $221*49  ; 
and  from  that  decree,  an  appeal  was  taken  to  this  Court  by  the 
claimant. 

The  cause  was  at  this  term  argued  by  6.  T.  Curtis,  for  the 
claimant,  and  by  Brighanij  for  the  libellant. 

On  the  part  of  the  libellant,  it  was  admitted,  that,  by  the 
general  maritime  law,  shipwrights  and  material  men  had  no 
lien  upon  a  domestic  ship  for  repairs  or  supplies.  But  it  was 
contended,  that,  by  the  local  law  of  Massachusetts,  the  ship- 
wright had  a  lien  so  long  as  he  kept  possession  of  the  ship, 
and  that  such  lien  could  be  enforced  in  the  Admiralty.  In 
the  case  at  bar,  the  claimant  had  the  ship  in  his  possession, 
and  he  could  no  more  be  compelled  to  abandon  that  posses* 
sion  without  being  first  paid,  than  a  mechanic  or  artisan  would 
be  required  to  surrender  any  article,  which  he  had  made  or 
repaired,  without  being  first  paid. 

Upon  the  question  of  lien,  the  counsel  cited  Peyrouxv.  Hots' 
ard  (7  Peters's  R.  324) ;  The  General  Smith  (4  Wbeaton, 
438)  ;  The  Jfestor  (1  Sum.  73)  ;  3  Kent's  Com.  169  ;  Sto- 


70  MASSACHUSETT& 


The  Schooner  Marion. 


ty  on  Bailments,  §  440 ;  Montague  on  Lien ;  Abbott  on  Ship- 
ping, 108. 

Upon  the  point  of  the  jurisdiction  of  the  Admiralty^  the 
counsel  cited  The  Robert  Fulton  (I  Paine,  620)  ;  Harper  r. 
A  JVew  Brig  (Gilpin's  D.  C.  R.  539)  ;  and  Davis  v.  w9  JVeto 
Bng  (id.  482). 

For  the  claimant,  it  was  admitted,  that  the  Court  had  full 
jurisdiction  of  the  matter,  and  that  the  only  question  was, 
whether  the  libellant  had  a  lien  by  the  local  law  of  Massachu- 
setts. The  vessel  being  a  domestic  ship,  no  lien  is  given  by 
the  general  maritime  law.  There  is  no  statute  of  this  Com- 
monwealth giving  such  a  lien  ;  and  what  the  libellant  is  to 
show,  therefore,  is,  that  he  has  a  lien  by  the  common  law 
of  Massachusetts.  The  common  law  lien  is  a  mere  right 
to  detain  the  thing  put  into  the  party's  possession  to  be  repair- 
ed, until  his  charges  are  paid ;  a  strict  possessory  lien  founded  on 
actual  possession  and  a  consequent  right  of  detention.  Tht 
Jfestor  (1  Sumner's  R.  81)  ;  Abbott  on  Ship.  p.  108,  s.  10. 
This,  the  counsel  contended,  is  the  unquestionable  law  of 
England  ;  and  to  show,  that  the  law  of  this  country  was  the 
same,  it  was  argued,  1.  From  tl^e  absence  of  all  authority  to 
show,  that  it  was  different ;  2.  From  the  recognition  of  this 
doctrine  by  this  Court  in  The  JfeBtor ;  3.  From  the  various 
statutes  passed  by  the  State  legislatures  to  amend  the  com- 
mon law,  and  supply  a  lien,  which  should  be  operative  out  of 
possession. 

To  show  that  the  possession  must  be  actual  and  exclusive, 
and  so  far  as  it  is  evidenced  by  locality,  must  be  in  the  exclu- 
sive dominion  of  the  party  claiming  the  right  of  detention,  he 
cited  Abbott  on  Ship.  p.  108  ;  Story  on  Bailments,  §  440  ; 
Story  on  Agency,  §  352  ;  Franklin  v.  HoHer  (4  B,  &  Al. 
341)  ;  Railt  v.  MUeheU  (4  Campb.  146)  ;  Blake  v.  MckoU 
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son  (3  M.  &  S.  167)  ;  Chau  y.  Westmore  (5  ib.  180)  ;  Ex 
parte  Bland  {2  Rose,  91)  ;  Ex  parte  Hill  (1  Mad.  61)  ;  £« 
partt  Deut  (1  Atk.  228)  ;  The  Lady  Horaiia  (Bee's  R. 
167). 

The  idea  of  two  coacurreot  liens  of  this  sort,  that  is,  of 
two  concurrent  rights  of  detention  by  parties  having  no  privity 
of  interest,  is  impossible.     PothUrj  Traiti  de  la  Possesrian^ 
chap.  4,  §  1.     For  if  the  liens  conflict,  and  the  thing  is  sold 
without  producing  enough  to  pay  both,  what  is  to  determine 
the  apportionment  ?   Liens,  standing  in  the  same  rank  of  priv- 
ilege, as  those  of  different  seamen  for  their  wages,  may  be 
apportioned  ;  because  they  do  not  depend  on  possession,  and, 
therefore,  do  not  involve  the  idea  of  exclusion.     But  it  is 
otherwise  with  liens  founded  on  possession,  which  necessarily 
involves  exclusion.     Jacobs  v.  Latour  (5  Bing.  R.  130). 
Hence,  it  was  argued,  that,  as  the  record  here  shows  two  par- 
ties, each  claiming  the  possession,  without  any  privity  of  in- 
terest, and  the  evidence  tended  to  show  an  actual  possession 
by  both  at  the  same  time,  neither  of  them  had  such  an  exclu- 
sive possession,  which  was  indispensable  to  give  a  power  to 
detain  the  vessel. 

It  was  further  argued,  upon  the  evidence,  that  the  libellant 
never  took  the  vessel  into  his  custody  ;  but  that  she  lay  at  a 
public  wharf,  where  the  dockage  was  charged  to  the  vessel 
itself,  and  not  to  the  libellant,  and  other  mechanics  came  on 
board  there  and  worked. 

Story  J.  This  is  a  libel  against  a  domestic  ship,  for  ma- 
terials furnished  and  repaii*s  made  upon  her  in  the  port  of 
Hew  Bedford,  in  this  district,  to  which  port  she  belonged  at 
the  time  of  the  repairs.  Under  such  circumstances,  it  is  ad- 
mitted, that  no  lien  attaches  upon  the  ship  by  the  general  mari- 
time law,  as  far  as  it  is  recognised  and  enforced  in  the  Courts 
of  England  and  America. 
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But  the  Admiralty  Courts  of  this  country  possess  a  general 
jurisdiction  in  all  cases  of  material-men,  and  shipwrights,  for 
work  done,  and  materials  furnished  for  ships,  engaged  or  em- 
ployed in  maritime  commerce  and  navigation,  which  may  be  ex- 
ercised ffi  personam  at  all  times  ;  but  can  be  exercised  in  rem 
only  upon  the  maritime  law,  or  in  its  silence,  where  the  local 
law  of  the  state  or  country,  where  the  work  and  materials  are 
applied,  gives  a  lien.  This  was  held  in  the  case  of  The  Gen- 
eral Smith  (4  Wheaton's  R.  438)  ;  and  the  doctrine  of  that 
case  has  been  constantly  acted  upon  in  this  Court,  as  well  as 
in  the  Supreme  Court,  whenever  the  question  has  arisen,  and 
has  been  required  to  be  decided.' 

In  the  present  case,  there  is  no  statute  of  this  Common- 
wealth, which  gives  a  lien  in  rem  to  shipwrights  and  others  for 
building,  equipping,  or  repairing  ships,  although  in  most  of 
the  commercial  States  of  the  Union  such  statutes  do  exist. 
They  are  founded  in  a  wise  protective  policy,  and  I  can  only 
express  my  surprise  and  regret,  that  our  State  legislature  has 
not  provided  the  like  remedy  for  this  most  important  and 
useful  class  of  our  citizens,  especially  as  it  has  given  to  car- 
penters and  others  a  lien  on  houses  under  similar  circum- 
stances. 

But,  although  no  State  statute  exists  on  this  subject,  yet  as 
we  all  know,  by  the  common  law,  which  is  a  part  of  the  law 
of  Massachusetts,  every  shipwright  has  a  lien  for  repairs  and 
work  done  on  a  ship,  while  she  is  in  his  possession  ;  and  the 
owner  or  purchaser  cannot  devest  that  possession,  except  by 
a  discharge  of  that  lien.  But  this  lien  is  strictly  founded 
upon  possession  ;  and,  therefore,  if  the  possession  either  re- 
main in  the  owner  during  the  repairs,  or  after  the  repairs  are 


^  See  PeyrovLX  v.  Howard  (7  Peten  R.  324).    See  also,  The  RobtH 
JWfofi  ( I  Paine'a  R.  690) ;  Dam  v.  ^  Aew  Brig  (GUpin'a  R.  473). 
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made,  the  shipwright  Toluntarily  yield  up  that  possession  with- 
out payment  of  his  charges,  his  lien  is  gone,  and  is  no  longer 
capable  of  being  enforced  in  any  manner  whatsoever. 

These  being  the  undisputed  principles  regulating  this 
subject,  two  questions  have  been  argued  at  the  bar  in  the 
present  case. 

The  first  is,  whether,  upon  the  whole  evidence,  there  was 
any  such  possession  of  the  schooner  claimed  by  the  libellant 
in  this  case,  as  created  a  lien  for  the  repairs  and  the  materials 
sued  for,  at  the  time  when  the  libel  was  filed. 

The  second  is,  whether,  assuming  such  possessory  lien  then 
to  exist,  it  is  such  a  lien  as  can  be  enforced  in  the  admiralty 
jurisdiction,  considering  the  schooner  to  be  a  vessel  employed 
(as  without  doubt  she  was)  in  maritime  trade  and  navigation. 

Upon  this  last  point,  I  do  not  think,  that  the  slightest  doubt 
can  now  be  entertained. 

Since  the  decisions  made  in  the  Supreme  Court,  the  ques- 
tion is  not,  how  the  lien  arises  under  the  local  law,  whether 
it  be  by  statute,  or  by  the  common  or  by  the  municipal  law. 
That  is  wholly  immaterial.  The  lien  is  enforced,  because  it  is 
of  a  maritime  nature  ;  and  the  moment  its  existence  is  estab- 
lished, the  jurisdiction  of  the  Admiralty  attaches  to  it  propria 
vigare.  Such,  as  far  as  I  know,  has  been  the  uniform  under- 
standing and  practice,  in  all  the  Admiralty  Courts  of  the  Union. 

In  respect  to  the  other  question,  it  involves  rather  the  con- 
sideration of  matters  of  fact,  than  of  law.  I  pass  over,  with- 
out remark,  every  thing,  which  has  been  suggested  at  the 
argument,  in  respect  to  the  joint  possession,  asserted  in  the 
original  libel,  by  Spooner  and  the  libellant  (McFarlin),  and 
their  joinder,  in  one  suit,  of  their  respective  independent  claims 
for  work,  and  labor,  and  materials.  After  the  severance  of 
the  suit  in  the  Court  below,  the  present  appeal  brings  noth- 
ing, but  McFarlin's  claim,  before  the  Court ;  and  the  sole  ques- 
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tion  is,  not  whether  he  and  Spoooer  had,  or  could  have,  a 
joint  possession  upon  their  separate  and  independent  ckums 
and  liens  ;  but  whether  McFarlia  had  such  a  possession  and 
lien,  as  he  now  asserts  in  his  own  libel,  to  sustain  his  separate 
suit. 

The  facts,  as  they  appear  in  the  evidence,  are  these. 
McFarlin  is  a  shipwright  by  trade,  and  has  bis  ship-yard, 
where  he  repairs  ships,  on  a  small  island,  about  one  half  of 
which  he  hires  of  the  owners  in  fee,  Messrs.  Randall  &  Has- 
kell, who  have  also  a  wharf  on  the  premises.  McFarlin  has 
been  accustomed  to  use  this  ship-yard,  and  make  repairs  at  or 
near  the  wharf,  for  about  seven  years.  By  a  contract  and 
understanding  between  Randall  &  Haskell  and  the  libellaot, 
the  libellant  is  at  liberty  to  repair  any  vessels  at  their  wharf, 
and  fasten  them  there  ;  and  the  wharfage  during  the  repairs, 
instead  of  being  charged  to  the  libellant,  is  charged  to  the 
owner  of  the  vessel  repaired.  In  this  very  case,  the  schooner 
Marion  was  brought  from  a  wharf  on  the  other  side  of  the 
channel  by  the  libellant  and  his  workman  and  certain  riggers, 
and  fastened  at  the  wharf  during  the  repairs.  The  wharfage 
was  charged  to  the  Marion,  and  has  not  yet  been  paid  by 
any  person.  During  the  time  of  the  repairs  by  the  libel- 
lant, from  the  28th  of  October  to  the  21st  of  November, 
1839,  when  they  were  completed,  the  libellant  and  his  work- 
men were  on  board  every  day.  One  David  Field  also,  during 
a  part  of  the  time,  wiiile  these  repairs  were  going  on,  was  on 
board  doing  work  as  joiner,  in  the  cabin ;  and  his  work  was 
not  completed  until  about  the  beginning  of  January,  1840. 
Spooner  was  doing  the  work  of  a  painter  on  board  during  a 
part  of  the  same  period.  While  the  repairs  were  making, 
Goodwin,  the  owner,  having  become  embarrassed  and  in 
doubtful  circumstances,  the  libellant  became  solicitous  about 
his  pay ;  and  accordingly  he  constantly  told  Field,  that  he 
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should  ifisist  opoa  bis  retaioiog  possession  of  the  schooner, 
until  be  was  paid  ia  fuU.  He  also  directed  one  of  his  work- 
men, who  was  employed  by  him  in  a  neighbouriDg  shop,  to 
keep  a  constant  watch  upon  the  vessel  by  day  and  by  night, 
and  if  any  person  attempted  to  remove  her  without  his  leave, 
to  prohibit  him.  The  libel  was  filed  in  the  District  Court, 
on  the  19th  of  December,  1839  ;  up  to  which  time,  and 
afterwards,  the  schooner  remained  fastened  at  the  wharf,  the 
fibellatit  going  constantly  on  board,  and  asserting  his  intention 
of  holding  the  possession,  to  Field,  who  was  at  work  on 
board ;  and  during  all  this  period  no  person  attempted  to 
remove  the  schooner.  So  far,  then,  as  any  evidence  exists 
in  the  case,  the  original  possession  taken  by  the  libellant,  when 
he  undertook  to  repair  the  schooner,  and  for  this  purpose 
carried  and  fastened  ber  to  the  wharf  near  his  ship-yard,  was 
never  disturbed  or  interfered  with. 

Now,  upon  this  posture  of  the  facts,  it  seems  to  me,  that 
the  possession  of  the  schooner  must  be  deemed  to  have  been 
originally  taken  and  held  by  the  libellant  from  the  time,  when 
he  fastened  her  to  the  wharf,  until  the  time,  when  she  was 
libelled.  He  took,  and  held  all  the  possession,  which,  in  the 
critical  circumstances,  he  was  able  to  take  ;  and  he  asserted 
his  right  of  possession  openly.  It  is  not  necessary  to  say, 
that  this  possession  was  to  be  treated  as  to  all  intents  and 
purposes  a  possession  exclusive  of  the  owner.  In  one  sense, 
it  was  the  possession  of  the  owner,  and  under  him,  and  not 
adverse  to  him,  and  in  the  nature  of  a  bailment.  But  it  was 
such  a  possession,  as  is,  in  my  judgment,  sufficient  to  found 
a  lien  upon  that  possession  with  the  consent  of  the  owner. 

If  the  schooner  had  been  hauled  up  within  the  known  limits 
of  a  ship-yard,  owned  or  hired  on  a  lease  by  the  libellant,  no 
one  could  doubt,  that  the  possession  of  the  schooner  there 
would  be  such  a  possession  as  would  found  a  lien,  even  though 
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Other  workmen  for  other  purposes  were  admitted  to  be  on 
board,  such  as  ship  joiners,  and  riggers,  and  painters. 

The  possession  for  some  purposes  may  well  be  deemed 
the  possession  of  the  owner,  as  for  example,  to  entitle  him 
to  an  action  for  any  tort  done  to  the  vessel.  But  for  the  pur- 
pose of  founding  a  lien  in  the  shipwright,  the  possession  must 
be  deemed  in  the  shipwright ;  as  much  so,  as  if  the  repairs 
had  been  made  in  an  enclosed  dock-yard  of  the  shipwright. 

Then,  does  the  fact,  that  the  wharfage  was  to  be  charged 
to  the  owner  of  the  schooner  make  any  difference  ? 

I  think  not.  It  was  a  mere  arrangement  between.  Randall 
&  Haskell  and  the  libellant,  for  their  mutual  benefit,  with 
which  the  owner,  as  such,  had  nothing  to  do. 

It  amounted  to  an  agreement  on  the  part  of  Randall  &  Has- 
kell, that  they  would  look  for  their  pay  to  the  owner,  and  not 
to  the  libellant ;  but  was  not  any  waiver  of  the  possession  by 
the  libellant,  founded  on  his  general  use  of  that  wharf  for  the 
purposes  of  his  business.  Under  the  arrangement  between 
Randall  &  Haskell  and  the  libellant,  the  wharf  was  as  much 
to  be  deemed  in  his  possession  and  under  his  control,  for  the 
purpose  of  the  repairs,  as,  under  his  lease,  were  the  neigh- 
bouring ship-yard  and  other  grounds. 

Whoever  seeks  to  devest  an  apparent  possession  of  a  ship- 
wright, should,  as  I  think,  show,  by  incontestable  proofs,  that 
the  real  possession  was  understood  between  the  parties  to 
remain  in  the  owner.  That  would  naturally  be  inferred,  if  the 
ship  should  be  repaired  at  the  wharf  or  dock  of  the  owner,  or 
at  the  wharf  or  dock  of  a  third  person,  by  a  direct  contract 
between  the  owner  of  the  wharf  and  the  owner  of  the  ship, 
with  which  the  shipwright  had  no  privity  or  connexion.  But, 
here,  the  only  arrangement  actually  made,  is  between  the 
shipwright  and  the  owner  of  the  wharf ;  and  this  not  for  one 
vessel,  but  for  all  vessels,  which  the  shipwright  should  or 
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might  repair  there.     The  license  was  to  him  generally,  and 
not  for  repairs  for  any  owner  in  particular. 

Upon  the  whole,  my  judgment  is,  that  the  decree  ought  to 
be  affirmed  with  costs. 


Samuel  C.  Foster 

V. 

Abraham  Hilliard  and  another,  Executors. 

When  a  nle  of  real  estate  is  made  jointlj  bj  persons  haTing  independent 
interests,  in  tlie  absence  of  other  coanterrailing  circumstanoes,  the  por- 
chase  money  is  to  be  divided  sccording  to  their  respective  interests. 

In  the  case  of  a  tenant  for  life,  remainder  in  fee,  of  lands  under  mortgage, 
the  parties  contribute  to  discbarge  the  incumbrance  according  to  the  rela- 
tive value  of  their  respective  interests,  calculated  according  to  the  value 
of  the  estate  of  the  tenant  for  li£e  bj  the  common  tables. 

The  same  principle  applies,  where  a  mortgagee  devises  the  mortgaged  estate 
to  one  for  life,  remainder  over  in  fee. 

A  court  of  equity  will  decline  to  interfere  in  adoersum  to  change  reaf  estate, 
by  a  sale,  into  personal  estate,  without  imposing  conditions,  by  which  the 
proceeds  shall  retain  throughout  the  character  of  the  original  fund.  Yet  it 
would  be  different,  if  there  had  been  a  voluntary  sale  by  the  parties. 

Certain  real  estate  was  devised  to  A.  for  life,  remainder  to  certain  minors  in 
fee.  A.,  with  the  consent  of  the  guardian  of  the  minors,  sold  the  land,  but 
died  before  receiving  the  whole  of  the  purchase  money,  and  the  residue 
was  received  by  his  executors.  Held,  that  the  rights  of  the  parties  were 
absoloteiy  fixed  at  the  very  time  of  the  sale  ;  and  that  the  executors  of  the 
deceased  and  the  remainder  men  were  entitled  to  share  in  the  proceeds, 
aeeofding  to  the  inieresti  of  A.,  and  the  remainder  men  at  that  time. 

HMf  also,  that  the  interest  of  the  tenant  for  life  was  to  be  determined,  not 
by  the  time,  when  he  actually  died,  but  by  the  value  of  his  life,  as  ascer- 
tained by  the  common  tables  at  the  time  of  the  sale.  And  although  he 
died  within  four  years  from  the  time  of  the  sale,  yet  bis  interest  was  to  be 
calculated  for  about  twenty  years,  as  that  was  the  duration  of  bis  life,  as 
ascertained  by  the  common  tables. 
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Assumpsit.  The  case  came  before  the  Court  upon  an 
agreed  statement  of  facts,  in  substance  as  follows  :  —  A  de* 
rise  was  made  by  Thomas  Foster  of  certain  wild  and  uncul- 
tivated lands  in  Maine,  to  John  Foster  as  tenant  for  life, 
remainder  to  his  nephews,  Andrew,  Samuel  C,  James,  and 
George  Foster,  then  minors,  under  the  guardianship  of  Mary 
Foster,  their  mother.  In  1832,  after  the  death  of  the  testator, 
the  tenant  for  life  and  the  guardian  of  the  remainder  men,  who 
were  then  still  under  age,  sold  the  land  to  Jacob  D.  Brown, 
and  the  tenant  for  life  received  a  part  of  the  purchase  money, 
and  took  from  the  purchaser  a  deed  of  mortgage  of  the  same 
land,  in  his  own  name,  to  secure  certain  notes,  made  payable 
to  him  or  his  order,  which  were  given  for  the  balance  of  the 
purchase  money,  and  certain  other  moneys  due  from  the  pur- 
chaser to  him.  Soon  after  the  sale,  the  tenant  for  life  brought 
a  bill  in  equity,  and  obtained  an  injunction  against  the  pur- 
chaser to  restrain  him  from  committing  waste  on  the  mort- 
gaged premises,  and  incurred  great  expenses  in  prosecuting 
this  suit,  and  in  other  legal  procedures  in  the  collection  of 
said  notes.  The  tenant  for  life,  after  receiving  sundry  sums 
of  money  on  account  of  the  mortgage  and  other  securities, 
sold  and  assigned  the  same,  and  took,  in  payment  therefor, 
other  notes  and  securities,  in  like  manner  made  payable  to  his 
order,  and  a  sum  in  money.  He  subsequently  died,  and  after 
bis  death,  his  executors  sold  the  last  mentioned  notes  and 
securities,  and  received  payment  therefor  in  money.  The 
tenant  for  life,  while  he  lived,  had  the  possession,  control,  and 
entire  use  of  the  money  and  the  securities  and  notes  given  in 
payment  for  said  land,  and  the  moneys  and  interest  paid 
thereon  ;  and  neither  the  guardian  nor  the  remainder  men  ex- 
ercised or  asserted  any  right  of  supervision,  or  interfered  in 
any  way,  in  the  management  and  use  of  the  said  property  by 
the  tenant  for  life  ;  nor  were  they  knowing  to,  or  ever  con- 
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suited  io  reference  to  said  legal  procedures,  or  the  transfers, 
sales,  and  inyestments  made  by  the  tenant  for  life  or  his  ex- 
ecutors, or  any  matter  or  thing  concerning  the  property  in  bit 
hands. 

John  Foster  died  00  the  1st  of  November,  1836,  aged 
fifty-four  years,  three  months^  and  twenty-seven  days  ;  having 
been  bom  on  the  4th  of  July,  1782.  At  the  time  of  the 
sale,  on  the  14th  of  November,  1832,  bis  age  was  fifty  years, 
nine  months,  and  ten  days,  and  at  that  time  his  expectancy 
of  life,  by  Wigglesworth's  tables,  was  twenty  ^^V  years  ;  by 
the  Carlisle  tables,  used  at  the  life  <^ce  in  Boston,  it  was 
a  fraction  greater.  The  executors  were  requested  4o  pay 
over  to  the  devisees  in  remainder,  the  whole  capital  sum, 
retainhig  only  the  interest,  as  belonging  to  John  Foster. 
They  ofiered  to  pay  only  that  portion  of  it,  which  would  re- 
sult from  a  calcidation  of  the  value  of  John's  life  estate,  sup- 
posing the  land  to  be  converted  into  cash  on  the  day  of  sale, 
and  the  money  divided  on  that  day,  according  to  the  rules  for 
calculating  the  value  of  annuities. 

The  case  was  submitted  to  the  Court  upon  the  agreed 
statement  of  facts,  with  liberty  to  infer  such  other  facts  as  a 
jury  would  be  authorized  to  infer. 

Dehan^  for  the  plaintiff,  argued  in  substance,  as  follows  : 

The  first  question  is,  whether  the  change  of  the  property 
from  real  to  personal  estate  affected  the  relative  rights  of  the 
parties  making  the  conveyance. 

The  mutual  relative  rights  were  settled  by  the  will.  The 
sale  effected  merely  a  substitution  of  personal  for  real  estate, 
and  the  substitute,  like  the  original,  was  dependant  on  the 
provisions  of  the  will.  To  suppose  any  other  result  to  be 
effected  by  the  change  is  absurd  ;  for  otherwise  no  guardian 
could  have  consented  to  such  a  conveyance,  as  might  injure 
the  interest,  or  affect  the  estate,  of  the  ward. 
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In  the  absence  of  any  agreement,  it  is  the  reasonable  and 
natural  inference,  that  the  parties  did  not  intend  to  vary 
their  right.  When,  therefore,  John  Foster  received  from 
Brown  the  money,  and  notes,  and  mortgages  from  the  sale  of 
the  estate,  he  was  entitled  to  the  interest  and  income  thereof, 
for  his  life  only,  but  to  no  part  of  the  principal.  He  was 
further  entitled  to  the  exclusive  possession  and  control  of  the 
fund  and  property,  subject  to  restraint  from  any  such  use  as 
would  endanger  the  interests  of  the  remainder  men.  As  there 
was  no  division  of  the  proceeds  after  the  sale,  the  Court  should 
presume,  that  there  was  an  agreement  between  John  Foster  and 
the  guardian,  that  he  should  have  the  same  use  and  enjoyment 
of  the  proceeds,  as  he  would  have  had  of  the  estate,  if  it  had 
not  been  sold  ;  and  that  the  remainder  men  should  take  no 
part  till  his  decease,  and  then,  that  they  should  take  the  whole. 
It  will  not  be  questioned,  that  John  Foster  actually  received 
the  whole  proceeds,  and  held  them  within  his  entire  control 
and  management  during  his  life  ;  and  there  is  no  evidence  to 
show,  that  either  the  guardian,  or  the  remainder  men,  ever 
moved  in  reference  to  the  estate,  after  it  was  sold,  until  the 
death  of  John  Foster.  The  acts  of  all  the  parties,  therefore, 
show,  what  was  their  intent  at  the  time  of  the  sale.  It  is  not, 
however,  necessary  to  make  out  such  an  agreement.  It  is 
enough  to  show,  that  John  Foster  exercised  the  right  of  a 
tenant  for  life  ;  that  is,  that  he  has  received  all  that  the  tes- 
tator intended,  that  he  should  have ;  and,  it  seems,  that  the 
representatives  of  his  estate  can,  with  little  justice  or  equity, 
claim  more. 

We  contend,  that  John  Foster  has  had  the  use  and  enjoy- 
ment of  the  estate  in  the  only  manner,  in  which  he  could 
legally  have  or  enjoy  it  under  the  will.  Had  it  remained  real 
estate,  it  could  not  have  been  partitioned  in  1832.  The 
estate  of  John  Foster  was  a  life  estate,  and  that  of  Andrew's 
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chQdreD  a  remainder  in  fee  simple  conditional,  disposable  on 
the  subsequent  uncertain  event  of  their  death,  before  they  ar- 
rired  at  the  age  of  twenty-one  years.     Upon  reaching  that 
age  the  fee  would  become  absolute.      Lippeti  v.   HopkinSj 
1   Gall.  454  ;  Sm/ward  v.   Saytoardy  7  Green.  210.     The 
statute  of  Massachusetts  of  1817,  ch.  90,  by  which  the  power 
of  partition  of  real  estate  is  conferred  on  the  Probate  Court, 
is  judicially  construed  in  Wainwright  ▼.  Darrj  13  Pick.  SSS, 
and  Packard  ▼.  Packard,  16  Pick.  194.    By  these  decisions  it 
appears,  that  a  division  of  remainders  is  not  contemplated  by  the 
statute,  and  that  no  division  can  take  place,  until  the  several 
proportions  of  the  parties  are  ascertained  and  made  certain. 
The  estate  of  the  minors  is  a  remainder,  and  their  shares  are 
uncertain  and  within  the  rule.    No  division  of  the  realty,  there- 
fore, could  have  been  made  ;  and  if  the  proceeds  are  to  be 
considered  as   personal   property,   the    same    reasons   exist 
against  a  division  of  them,  as  against  a  partition  of  real  estate. 
If  the  conversion  to  personal  property  took  it  out  of  the 
jurisdiction  of  the  court  and  left  it  in  the  hands  of  the  par- 
ties, we  say,  that,  as  they  made  no  division,  an  agreement  is 
to  be  presumed,  that  the  personal  estate  should  stand  just  as 
the  real  estate  did.    (1  Story  on  Equity,  §  487.)     But  if  the 
Court  decide,  that  the  present  fund  should  be  divided,  we 
are  not  content  with  the  rule  of  apportionment.     The  rule 
of  calculating  the  value  of  life  estates  by  the  tables  is  one 
of  convenience,  and  only  to  be  resorted  to  in  cases  of  neces- 
sity, where  it  cannot  be  otherwise  ascertained.    The  adoption 
of  this  rule,  resulted  from  the  necessity,  under  which  courts 
were  placed,  of  ascertaining  the  relative  value  of  life  estates  and 
remainders,  where  some  charge  was  to  be  borne  by  them 
pro  rata  ;  or  where  the  tenant  for  life  was  to  be  paid  a  sum 
for  his  estate,  equal  to  its  value,  the  duration  of  his  life  being 
uncertain.     But,  how  can  the  Court  be  asked  to  resort  to  the 
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tables  to  guess  at  the  probable  duration  of  a  man's  life,  when 
his  death  has  rendered  it  certain ;  more  especially  when  the 
result  must  necessarily  prove  erroneous.  It  would  be  doing 
actual  injustice  to  tbe  remainder  men.  If  the  division  was  to 
have  been  made  in  1832,  the  value  of  John  Foster's  share 
would  properly  have  been  calculated  according  to  the  tables  ; 
but  not  since  his  death  ;  because  we  have  no  right  to  resort  to 
approximation,  where  we  can  arrive  at  certainty.  We  con- 
tend, therefore,  that  the  life  estate  should  be  calculated  accord- 
ing to  the  time  he  actually  lived  after  the  sale,  viz.  four  years, 
less  by  fourteen  days.  ClyaU  v.  BaUeson  (1  Vern.  404)  ; 
J^ighiingale  v.  Lawson  (I  Br.  Ch.  Rep.  443). 

S.  Greenkaf^  for  the  defendants,  argued  as  follows.  The 
general  question  is  that  of  an  apportionment  between  the  ten- 
ant for  life  and  the  remainder  man.  The  old  rule,  in  case  of 
incumbrances,  of  one  third  and  two  thirds,  is  now  exploded. 
1  Story's  Eq.  p.  465,  §  487,  488. 

The  modem  rule  is,  that  each  shall  contribute  to  the  relief 
of  the  estate,  according  to  the  ^'  benefit  he  derives  "  from  the 
payment ;  which,  of  course,  will  depend  on  his  age,  and  the 
present  value  of  his  life  ;  and  a  reference  will  be  directed  to 
the  master,  to  ascertain  the  proportion  he  ought  to  pay.  1 
Pow.  Mortg.  312,  &c.  note  (JIf.),  Rand's  Ed.  JUlan  v. 
Baekhotut  (2  Yes.  &  B.  65,  79).  In  WkUe  v.  WkUe  (4 
Yes.  33),  it  is  said,  that  it  shall  be  ^^  according  to  bis  inter- 
est," that  is,  the  value  of  his  life.  Penrhyn  v.  Hughes  (5  Yes. 
107).  If  the  estate  is  sold,  the  proceeds  shall  be  divided 
according  to  tbe  interests.  ClyaU  v.  BaUeion  (1  Yern. 
404)  ;  1  Pow.  Mortg.  314  a.  note  (Q.)  ;  3  Pow.  Mortg. 
920,  923,  note  (H.),  and  1043,  note  (O.)  ;  1  Story's  Eq. 
pp.  465,  466,  and  tbe  cases  there  cited. 

The  same  principle  is  applied,  when  the  mortgagee  devises 
the  mortgage  to  one  for  life,  with  remainder  over ;  and  the 
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money  is  paid  bj  the  mortgagor  during  the  lifetime  of  the  de- 
visee for  life  ;  viz.  it  is  divided  between  tbem  according  to 
the  present  value  of  their  interests.  In  Brent  v.  Best  (1  Vern. 
69),  the  principle  is  correct ;  the  rule  of  proportion  only,  that 
is,  of  one  third  and  two  thirds,  is  exploded.  Thynn  t.  Dtivatt 
(2  Vern.  117)  ;  Penrhyn  v.  Ht^ha  (5  Ves.  107}  ;  1  Story's 
Eq.  446,  note  (1). 

In  Swmine  v.  Pwime  (5  Johns.  Ch.  R.  482),  the  same 
principle  is  adopted  in  a  bill  for  dower,  brought  by  the  widow 
of  the  mortgagor  against  the  heir,  who  had  paid  off  the  mort- 
gage. The  same  principle  is  applied  in  distributing  the  pro- 
ceeds of  an  estate  sold,  as  between  tenant  by  courtesy  and 
reversioners.     Houghton  v.  Hapgood  (13  Pick.  154). 

The  parties  here  have  turned  the  land  into  another  species 
of  property,  subject  to  other  rules,  and  have  thereby  reduced 
the  quesuon  to  one  of  a  mere  division  of  money.  How 
is  this  division  to  be  made  ?  We  say,  according  to  the  inter- 
est of  the  parties,  and  the  rights  vested  in  them  at  the  moment 
of  sale.  The  interest  of  John  Foster  was  then  equal  to 
the  value  of  an  annufty  for  his  own  life,  viz.  the  interest 
of  the  whole  price  for  which  the  land  was  sold.  Besides ; 
It  is  better  and  saf(^  for  all  parties,  and  even  indispensa- 
ble to  the  security  of  the  remainder  men,  that  a  right  to  a 
fresaU  division  should  exist.  But  in  this  case,  it  was  particu- 
larly desirable,  because  in  Massachusetts,  where  the  parties 
were  dl  resident,  there  exists  no  chancery  power,  to  prevent 
the  tenant  for  life  from  expending  the  whole  of  the  property. 
It  was  undoubtedly  die  intent  of  the  testator,  that,  under  the 
circumstances,  there  should  be  a  sale  and  division  of  the  pro- 
ceeds. The  will  itself  demands  such  an  interpretation  ;  be- 
cause every  devbe  imports  a  benefit  intended.  And  in  the 
present  case,  where  the  devisee  was  an  only  brother,  and  heir 
at  law,  and  the  property  consisted  of  wild  lands,  from  which 


84  MASSACHUSETTS. 


Foster  v.  Hilliurd  €t  oL 


no  benefit  could  accrue,  until  tbey  were  sold,  such  a  sale  might 
be  enforced  at  law. 

In  Revel  v.  WaUdnsan  (1  Yes.  sen.  93),  the  tenant  for  life 
being  heir  at  law,  and  otherwise  unprovided  for,  was  allowed 
maintenance  out  of  the  estate.  The  same  was  adjudged  by 
Lord  Harcourt^  in  the  case  of  Rutter  of  Woadhally  there 
cited. 

The  rule  of  construction  with  regard  to  wills  is,  that  every 
will  must  be  expounded  most  favorably  for  the  devisee  (6 
Mass.  R.  169 ;  10  Mass.  R.  303  ;  12  Mass.  R.  546),  and 
with  equal  favor  to  all  the  devisees.  The  rule,  that  the  plain- 
tiff insists  upon,  however,  will  not  be  equally  beneficial  to  all, 
as  it  gives  to  John  Foster  no  vested  and  present  right  to  any 
part  of  the  money. 

Stort  J.  The  case  may  be  shortly  stated,  upon  which 
the  arguments  have  been  addressed  to  the  Court.  A  devise 
was  made  of  certain  wild  and  uncultivated  land  in  Maine  to 
A.,  as  tenant  for  life,  remainder  to  his  nephews,  who  were 
minors,  in  fee.  After  the  death  of  the  testator,  the  tenant  for 
life,  with  the  assent  of  the  guardian  of  the  minors,  sold  the 
land,  and  received  a  part  of  the  purchase  money,  and  then 
died,  and  the  residue  of  the  purchase  money  has  since  been 
received  by  the  executors  of  the  tenant  for  life.  The  minors 
have  since  come  of  age  ;  they  do  not  seek  to  disturb  the  sale ; 
but  they  claim  the  whole  purchase  money  from  the  executors* 
The  present  action  is  brought  by  one  of  the  remainder  men, 
to  recover  his  share.  There  is  no  proof  of  any  agreement 
between  the  tenant  for  life  and  the  guardian,  as  to  the  distribu* 
tion  or  division  of  the  purchase  money  between  the  tenant  for 
life  and  the  remainder  men. 

On  behalf  of  the  remainder  men,  it  is  contended,  (1.)  That 
the  purchase  money  is  to  be  treated  as  a  mere  substitute  for 
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the  land  on  the  sale  ;  that  the  tenant  for  life  was  entitled  to 
the  income  thereof  during  his  life  ;  and  that  the  whole  princi- 
pal now  belongs  to  them.  (2.)  That  if  they  are  not  so  en- 
titled, the  apportionment  of  the  purchase  monej  is  to  be  made 
between  them  and  the  executors,  not  according  to  the  value 
of  the  life  estate  of  the  tenant  for  life,  according  to  the  com- 
mon annuity  and  life  tables,  but  according  to  the  actual 
facts,  he  having  died  shortly  after  the  sale.  On  the  other 
hand,  the  executors  contend,  (1.)  That  the  tenant  for  life  was 
entitled,  and  they,  as  his  executors,  are  entitled,  to  hold  so 
much  of  the  purchase  money  as  the  value  of  his  life  estate, 
at  the  time  of  the  sale,  bore  to  the  whole  interest  in  fee. 
(2.)  That  the  apportionment  between  them  is  to  be  made 
according  to  the  value  calculated  by  the  common  annuity  and 
life  tables,  at  the  time  of  the  sale,  without  any  reference  to 
the  actual  duration  of  his  life. 

It  is  admitted,  that  there  is  no  case  exactly  in  point ;  and, 
perhaps,  considering  the  frequency  of  sales  by  a  tenant  for 
life  and  a  remainder  man,  it  is  a  matter  of  some  surprise,  that 
no  such  case  should  be  found.  The  circumstance,  however, 
may  be  reasonably  accounted  for,  either  upon  the  ground,  that 
the  sale  usually  takes  place  upon  distinct  and  independent  bar- 
gains ;  or,  where  there  is  a  joint  bargain,  the  shares  of  the 
respective  parties  are  usually  ascertained  and  apportioned  by 
some  private  agreement.  Here,  no  such  agreement  can  be 
traced ;  and  the  sale  seems  to  have  proceeded  upon  a  mutual 
confidence,  that  the  proceeds  would  ultimately  be  divided 
jostly  and  equitably  between  the  parties,  according  to  their 
respective  rights. 

What  are  those  rights  ?  It  seems  to  me,  that  when  a  sale 
of  real  estate  is  jointly  made  by  two  or  more  persons,  having 
independent  interests,  the  natural,  nay,  the  necessary  conclu- 
sion, in  the  absence  of  all  other  cotmtervailing  circumstances. 
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is,  that  they  ai*e  to  share  the  purchase  money  according  to 
their  respective  interests.  If  three  tenants  in  common  should 
jointly  sell  an  estate,  they  would  certainly  be  entitled  to  share 
the  purchase  money  according  to  their  respective  undivided  in* 
terests.  If  one  held  a  moiety,  and  the  others  one  quarter  part 
each,  they  would  share  in  the  like  proportions.  So,  if  three 
parceners  should  sell  an  estate,  they  would  all  share  equally  in 
the  purchase  money.  What  difference  can  it  make,  whether 
they  have  undivided  interests  in  the  fee,  or  separate  interests, 
carved  in  succession  out  of  the  fee  ?  Whether  they  are  tenants 
in  common  of  the  fee,  or  tenants  for  life,  and  remainder  men  in 
fee  ?  In  contemplation  of  law,  in  each  case,  the  sale  is  a  sale 
of  distinct  and  independent  interests  ;  and  if  the  parties  do  not 
fix  the  amount  of  their  respective  shares  in  the  purchase 
money  by  some  positive  agreement,  the  natural  conclusion  is, 
not  that  any  one  of  them  surrenders  his  right  to  the  other,  but 
that  they  silently  agree  to  apportion  the  same  among  them- 
selves according  to  their  respective  rights.  Now,  if  in  the 
present  case,  the  tenant  for  life  had  separately  sold  his  life 
estate  to  the  purchaser,  there  is  no  pretence  to  say,  that  he 
would  not  have  been  solely  entitled  to  the  principal  of  the 
purchase  money.  What  difference  can  it  make,  except  as  to 
the  means  of  ascertaining  the  value  of  his  life  estate,  that  he 
proceeds  to  make  sale,  or  joins  in  a  sale  of  the  remainder  in 
fee  ?  It  does  not  strike  me,  that  there  is  any.  Suppose  A. 
and  B.,  the  several  owners  of  two  adjoining  acres  of  land, 
should  unite  and  sell  them  both  in  one  deed,  to  a  purchaser 
for  a  gross  consideration  ;  would  not  the  purchase  money  be 
divisible  between  them  according  to  the  relative  value  of  the 
two  acres  ?     I  think  it  clearly  would. 

But  it  is  said,  that,  upon  the  sale,  the  purchase  money  was 
substituted  for  the  land,  and  it  is  therefore  to  be  treated  ex- 
actly, as  if  the  land  had  remained  in  the  parties  ;  and  hence, 
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that  the  tenant  for  life  had  an  interest  for  life  in  the  purchase 
money,  that  is  in  its  income,  and,  subject  thereto,  that  the  whole 
purchase  money  belonged  to  the  remamder  men,  the  present 
claimants..  Now,  this  is  assuming  the  very  point  in  controversy ; 
it  is  stating  the  difficulty,  and  not  solying  it.  When  a  sale  is 
made,  the  ordinary  result  is,  that  the  vendor  is  entitled  to  the 
purchase  money  itself,  and  not  merely  to  the  income  thereof. 
If  a  different  appropriation  takes  place,  it  is  a  matter  of  pri* 
yate  agreement,  and  not  an  inference  of  law.  If  (as  I  have 
already  suggested)  a  tenant  for  life  of  land  sells  his  life  estate, 
he  has  a  title  to  the  whole  purchase  money,  and  not  merely  to 
the  income  thereof.  He  sells  his  own  estate,  and  he  is 
entitled  to  its  full  value  at  the  time  of  the  sale. 

Then,  how  stands  the  law  in  cases,  bearing  a  close  analogy. 
Suppose  the  case  of  a  tenant  for  life,  remainder  in  fee,  of 
lands  under  mortgage,  in  what  manner  do  the  parties  contrib- 
ute to  the  discharge  of  the  incumbrance  ?  Exactly,  as  we  all 
know,  according  to  the  relative  value  of  their  respective  in- 
terests in  the  land,  calculated  according  to  the  value  of  the 
estate  of  the  tenant  for  life,  by  the  common  tables.  I  need 
not  cite  authorities  to  this  point;  they  are  familiar  to  the 
profession.  ^  The  rule  is  founded  upon  the  obvious  equity, 
that  every  one  of  the  parties  in  interest  shall  contribute  in 
proportion  to  the  benefit,  which  he  derives  from  the  discharge 
of  the  incumbrance.  The  same  principle  applies  to  the  case  of 
a  sale.  Each  party  is  to  participate  in  the  purchase  money,  in 
proportion  to  the  beneficial  interest  he  has  in  the  land.  The 
same  principle  applies,  where  a  mortgagee  devises  the  mort- 


>  See  1  Story  Eq.  Jurisp.  s.  487,  where  many  of  the  aathorities  are 
collected ;  1  Powell  on  Mortg.  by  CoveDtry,  and  Rand, 312,  note  (M) ; 
Id  314,  in  note  (Q,);  3  Powell  on  Mortg.,  by  the  same,  920, 923,  note 
(H);  Id.  1043,  note  (O.) 
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gaged  estate  to  one  for  life,  remainder  over  in  fee ;  tbe  tenant 
for  life  and  the  remainder  man  share  tbe  mortgage  money,  if 
paid  bj  the  mortgagor  during  their  lives,  according  to  tbe 
value  of  their  respective  interests  at  the  time  of  the  payment.  ^ 
This  was  indirectly  admitted  in  Brent  y.  BretU  (1  Vem.  R. 
69) ;  and  directly  held  in  Thynn  v.  DuvdU  (2  Vem.  R. 
117).  That  is  certainly  a  case  nearly  approaching  the  pres- 
ent, where  it  might  have  been  said,  that  the  devisee  for  life  of 
tbe  mortgagee  ought  to  be  entitled  only  to  the  interest  for  life, 
and  to  no  part  of  the  principal.  A  doctrine  somewhat  differ- 
ent was  asserted  in  tbe  case  of  Lord  Penrhyn  v.  Httghti  (5 
Yes.  R.  99, 107) ,  where  the  Master  of  the  Rolls  said,  that  where 
there  is  a  tenant  for  life  and  remainder  men,  entitled  to  an  estate 
under  incumbrances,  tbe  tenant  for  life  and  tbe  incumbrancers 
have  a  right  to  have  tbe  estate  sold  to  discbarge  the  incum- 
brances, and  the  surplus  of  money,  after  discharging  the  in- 
cumbrances, is  to  be  divided  between  tbe  parties,  in  tbe  pro- 
portion, that  their  interests  bear  to  tbe  estate  ;  that  is,  as  tbe 
Master  of  the  Rolls  afterwards  explained,  by  putting  tbe  whole 
out  at  interest,  and  allowing  the  tenant  the  interest  for  his  life.  ^ 
It  is  not,  perhaps,  very  easy  to  see  the  reason  of  this  particu- 
lar doctrine.  It  may  be,  that  tbe  tenant  for  life  shall  not,  by 
bis  own  act,  compel  the  remainder  men  to  submit  to  a  sale,  by 
which  his  interest  in  tbe  remainder  may  be  materially  affected 
without  his  consent.  But  that  case  is  unlike  tbe  present, 
where  there  is  a  voluntary  joinder  in  tbe  sale,  or  a  confirma- 
tion of  it.  A  Court  of  equity  may  well  decline  to  interfere 
in  adver$um  to  change  real  estate,  by  a  sale,  into  personal  es- 

^  See  1  Story  Eq.  Jurisp.  ••  485,  and  note;  3  Powell  on  Mortg.,  by 
Coventry  &  Rand,  1043^  note  (0.) 

»  See  ffhiu  V.  ff%de(9  Ves.  R.5.54);  &  C.  (4  Yes.  R.  33) ;  3  Pow- 
ell  on  Mortg.  104.%  note  (O.) 
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tate,  without  imposing  conditions,  by  which  the  proceeds  shall 
retain  throughout  the  character  of  the  original  fund,  when  it 
might  not  act  in  t^e  same  manner,  where  there  had  been  a 
Yoluntary  sale  hj  the  parties.  The  distinction  is  often  acted  on 
in  Courts  of  Equity.  ^  In  the  case  of  Houghton  v.  Hapgood 
(13  Pick.  R.  154),  as  far  as  I  am  able  to  gather  from  the  re- 
port, (which,  on  this  point,  may  be  thought  somewhat  indeter- 
minate,) a  tenant  by  the  curtesy  of  his  wife's  estate,  which 
was  sold  by  an  executor  improperly,  but  the  sale  was  after- 
wards confirmed  both  by  himself  and  by  her  heirs,  was  held 
entitled  to  share  in  the  proceeds  according  to  the  value  of 
his  life  estate,  as  tenant  by  the  curtesy,  calculated  by  the  com- 
mon tables  of  life  annuities.  If  I  take  a  right  view  of  that 
case,  it  is  in  exact  coincidence  with  the  opinion,  which  I  hold 
in  the  present  case. 

It  appears  to  me,  that  the  sale  in  the  present  case,  having 
been  confirmed  and  adopted  by  all  the  parties  in  interest,  must 
be  treated  in  the  same  way  and  manner,  and  have  the  same 
effect,  as  if  it  had  been  originally  made  by  the  consent  of  all 
the  parties  in  interest,  and  all  of  them  were  then  competent  to 
make  the  sale  ;  and  that  the  rights  of  all  the  parties  were 
fixed  at  that  time. 

And  this  leads  me  to  say  a  few  words  on  the  second  point, 
made  at  the  bar,  as  to  the  rule  of  apportionment.  I  think  it 
must  be  according  to  the  value  of  the  life  of  the  tenant  for 
life  at  the  time  of  the  sale,  calculated  according  to  the  com- 
mon tables.  If  I  am  right  in  the  opinion  already  stated, 
that  the  rights  of  the  parties  were  absolutely  fixed  at  the 
Yery  time  of  the  sale,  then  it  follows,  as  a  necessary  conse- 
quence, that  they  are  entitled  to  share  in  the  proceeds  ac- 
cording to  the  relative  values  of  their  respective  interests  in 


1  See  Story,  £q.  Jarisp.  8.  1357. 
VOL.   IX.  12 
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the  estate  at  the  time  of  the  sale.  The  case  of  Clyatt  v.  JBei- 
teson  (1  Vern.  R.  404),  is  not  opposed  to  this  doctrine.  lo 
that  case  lands  in  mortgage  were  devised  to  A.  for  life,  remain- 
der to  B.  in  fee.  B.  bought  up  the  mortgage,  taking  an  as- 
signment thereof  in  the  name  of  trustees.  A.  died  ;  and  then 
B.,  the  remainder  man,  brought  a  suit  against  the  defendant, 
who  was  the  representative  of  A.,  to  redeem  the  mortgage, 
and  insisted,  that  the  representative  ought  to  pay  one  third  of 
the  mortgage  money,  paid  by  B.,  by  reason,  that  A.  enjoyed 
the  profits^. during  his  life.  The  Court  held,  that  if  B.  had 
brought  the  bill  in  A.'s  lifetime,  he  would  have  been  entitled 
to  the  proportion  of  the  money  according  to  the  value  of 
the  respective  estates  of  the  tenant  for  life  and  the  remainder 
man  (that  is,  according  to  the  old  rule,  now  exploded,  to  one 
third)  ;  but  that  A.  being  dead,  and  having  enjoyed  the  estate 
but  one  year  only,  the  representative  was  bound  only  to  allow 
for  the  time  A.  enjoyed  the  estate.  Thb  decision  turned, 
therefore,  upon  the  very  point  of  the  value  of  the  estates  of 
the  tenant  for  life  and  the  remainder  man  at  the  time,  when 
the  parties  were  charged  with  the  payment  of  the  money.  But 
when  the  tenant  for  life  sells  his  life  estate,  he  sells  it  for  what 
it  is  then  worth,  and  of  course  his  share  of  the  purchase 
money  does  not  depend  upon  the  future  event  of  his  life  or 
death,  but  upon  its  present  value.  It  strikes  me,  therefore, 
that  the  true  rule  in  the  present  case  is  to  apportion  the  pur- 
chase money  between  the  tenant  for  life  and  the  remainder 
men,  according  to  the  relative  values  of  their  respective  es- 
tates in  the  land  at  the  time  of  the  sale,  unaffected  by  the 
subsequent  events.  It  is  said,  that  the  duration  of  the  life  of 
the  tenant  for  life,  calculated  according  to  the  common  ta- 
bles, was  over  twenty  years,  whereas  he  died  in  a  little  less 
than  four  years  after  the  sale.  Be  it  so.  The  event  has  turn- 
ed out  unfavorably  for  the  remainder  men,  —  as  contingent 
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events  sometimes  do.  But  the  tenant  for  life  might  have  lived 
thirty  years,  and  then  the  apportionment  would  have  been  fa- 
vorable to  them.  The  fact,  therefore,  does  not  shake  the  pro- 
priety of  the  rule  of  apportionment ;  but  it  only  shows,  that 
it  has  the  common  elements  of  uncertainty  belonging  to  all 
calculations  of  contingencies.  A  tenant  for  life  of  a  mortgag- 
ed estate  may  die  within  a  year  after  he  has  been  compelled  to 
pay  one  third  part  of  the  mortgage  money  upon  a  decree  for 
redemption,  his  life  having  been  calculated  as  worth  that  pro- 
portion of  the  money.  He  may,  on  the  other  hand,  live  far 
beyond  the  period  of  average  life.  Yet  this  inequality  has 
never  been  supposed  to  justify  any  departure  from  the  general 
rule  of  contribution. 

In  the  view,  which  I  take  of  the  case,  the  other  points  made 
at  the  bar  are  not  material  to  be  discussed.  I  think,  that  the 
remainder  men  are  entitled  to  their  proportion  of  the  purchase 
money,  according  to  the  relative  value  of  the  life  estate,  and 
the  remainder  at  the  time  of  the  sale  ;  that  the  executors  are 
liable  for  this  amount  to  the  remainder  men,  and  that,  upon  so 
much  of  the  money  as  either  the  tenant  for  life  or  the  execu- 
tors have  received  interest,  they  are  entitled  to  receive  their 
proportionate  share  of  the  interest. 


Benjamin  Cushman,  Appellant  and  Respondent, 

V. 

Michael  Rtan,  Appellee  and  original  Libellant. 

In  caws  of  appeal,  io  Admiralty  prooeedinga,  wheie  damagoa  are  discretional 
Tjf  the  barden  of  proof  is  on  the  appellant  to  show  some  clear  mistake  or 
error  in  the  Coort  below,  either  in  awarding  excessive  damages,  or  in  pro- 
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mulgatiDg  an  incorrect  role  of  law,  or  to  offer  new  and  materiaJlj  important 
testimony,  which  must  go  to  the  proof  of  the  new  allegations  withoot  con* 
tradicting  the  former  evidence. 

Qvere,  whether  a  Court  of  equity  will  enforce  an  assignment  by  a  seaman  of 
bis  expectant  earnings. 

No  words  of  provocation  will  justify  an  assauUy  although  they  may  constitute 
a  ground  for  the  reduction  of  damages. 

Punishment  inflicted  by  a  master  upon  a  seaman  must  be  moderate  in  degree, 
both  proportioned  to  the  nature  of  the  offiBnoe,  and  the  exigency  of  the 
occasion,  and  administered  in  a  proper  manner. 

The  answer  of  the  respondent  upon  oath  in  reply  to  interrogatories  does  not, 
in  the  Admiralty,  constitute  positive  evidence  in  his  own  favor.  Its  true  ef- 
fect is,  either  to  furnish  evidence  for  the  other  party,  or,  in  a  case  doubt- 
ful in  point  of  proof,  to  turn  the  scale  in  favor  of  the  respondenL 

Suit  in  the  Admiralty  in  a  cause  of  damage.     The  libel  in 
substance  stated  as  follows  : 

That  in  July,  1839,  the  libellant,  Michael  Ryan,  shipped  on 
board  the  ship  Arab,  of  which  the  respondent,  Benjamin  Cush- 
man,  was  master,  being  then  on  a  whaling  voyage.  That  during 
the  continuance  of  that  voyage,  and  while  the  ship  was  off  the 
island  of  8t.  Mary's,  the  captain  came  up  and  inquired  of  the 
libellant,  how  the  cook  obtained  liquor  and  got  drunk,  and 
charged  this  libellant  with  giving  liquor  to  the  cook,  which 
the  libellant  denied  ;  whereupon,  and  without  cause,  the  said 
Benjamin  Cushman,  with  his  fist,  struck  the  libellant  a  violent 
blow  over  the  eye,  and  cut  a  large  and  deep  gash  over  the 
left  eye  of  the  libellant,  and  again  immediately  with  his  fist 
struck  the  libellant  another  violent  blow  upon  the  right  side 
of  the  libellant's  ear,  so  that  the  blood  ran  from  it,  and  he 
was  knocked  down  helpless  upon  the  deck ;  and  the  said 
Cushman  continued  to  kick  and  beat  the  libellant  with  a  rope, 
after  he  was  so  knocked  down.  That  afterwards,  on  the  high 
seas,  and  on  board  the  said  ship  Arab,  on  the  9th  day  of 
February  last  past,  the  said  Cushman  made  another  violent 
assault  upon  the  libellant,  and  caused  him  to  be  seized  up  in 
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the  roaio  rigging,  and  while  so  seized  up,  the  said  Cushman 
ordered  the  trowsers  of  the  libellant  to  be  stripped  down,  and 
his  naked  person  exposed,  and  with  a  weapon  caUed  a  cat, 
inflicted  fifteen  severe  blows  upon  the  naked  body  of  the 
libellant,  so  as  to  wound  him  seVerelj ;  and,  after  causing  the 
libellant  to  be  cut  down,  the  said  Cushman  continued  to  beat 
the  libellant  with  said  cat,  and  cut  him  across  the  legs  and 
arms  so  that  the  flesh  and  Umbs  of  the  libeUant  were  bruised 
and  lacerated,  and  thereupon  immediately,  while  the  libellant 
was  suffering  great  bodily  pain  and  distress  from  the  severe 
flagellation  he  had  received,  the  said  Cushman  ordered  the 
libellant  to  go  to  the  mast-head,  where  he  was  kept  during  the 
space  of  nearly  four  hours,  in  the  cold  and  rain,  until  he  was 
so  benumbed  with  cold,  that  he  could  with  difficulty  keep 
himself  from  falling. 

That  the  said  libellant  by  means  of  the  said  assault,  sufiered 
severe  pain  in  his  head,  and  to  this  day  his  hearing  is  injured 
by  the  said  blow,  and  that  he  has  sufiered  damage  to  the 
amount  of  one  thousadd  dollars. 

The  answer  admitted  the  luring  of  the  libellant,  and  his 
shipping  on  board  the  Arab ;  and  goes  on,  in  substance,  to 
state,  that  the  crew  shipped  under  a  contract  not  to  use 
ardent  spirits  on  the  said  voyage,  and  with  notice  that  spirits 
would  not  be  furnished  by  the  owners,  or  allowed  to  the 
crew,  except  for  medical  purposes,  for  which  last  purposes 
a  small  quantity  of  spirit  was  put  on  board.  That  the  vessel 
sailed  from  Desolation  Island  to  Delago  Bay,  and  that  on 
the  voyage,  and  while  she  was  lying  at  Delago  Bay,  the  said 
Ryan  neglected  his  duty  as  steward,  and  was  frequently  in 
liquor  himself,  and  embezzled  the  ship's  stores  by  giving 
liquor  and  wines  to  others  of  the  ship's  crew,  contrary  to 
his  duty  and  die  express  orders  of  the  respondent  and  his 
officers. 
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That  6n  or  about  the  28th  of  August  last,  the  said  ship  still 
lying  at  Delago  Bay,  the  respondent  being  on  shore,  a  signal 
mis  made  to  him,  from  the  said  ship,  to  come  on  board ;  that 
on  repairing  on  board,  he  was  told  by  Charles  F.  Cusbman, 
one  of  the  officers,  that  the  said  Ryan  was  in  liquor,  had  been 
giving  liquor  to  others  of  the  crew,  and  had  been  doing  dam- 
age and  making  disturbance  in  the  ship.  That  the  respond- 
ent called  the  said  Ryan  to  him,  and  while  charging  the  said 
Ryan  with  some  of  his  conduct,  was  insolently  answered  by 
the  said  Ryan,  and  finally  told  by  him,  that  he  (the  respond- 
ent) lied  ;  whereupon  the  said  respondent  knocked  the  said 
Ryan  down  instantly  with  his  fist,  and  that  while  the  said 
Ryan  was  down,  this  respondent  further  corrected  him,  kick- 
iog  him  and  striking  him  with  a  piece  of  launch  warp,  a 
quarter  of  an  inch  in  thickness,  two  or  three  times  ;  but 
denies  that  any  permanent  injury  was  done,  or  that  the  pun- 
ishment was  malicious  or  unduly  severe ;  and  especially  de* 
nies,  that  the  respondent  struck  the  libellant  on  the  ear,  or 
on  his  head  after  he  feU,  and  avers,  that  he  struck  him  but 
once  in  the  face. 

That  after  this  last  mentioned  occurrence,  the  said  Ryan 
was  repeatedly  in  liquor,  and  embezzled  the  spirits  of  the 
said  ship,  and  removed  for  that  psrpose  a  lock  on  the  scuttle 
of  the  run  to  protect  the  spiritt,  and  that  the  respondent  told 
the  libellant,  that  unless  be  desisted  he  would  flog  faim« 
But  the  libeUant  disregarded  the  warning,  and  on  the  4th  day 
of  February  last,  on  the  passage  home,  the  libellant  having 
been  in  liquor,  and  having  been  insolent  to  the  first  officer  of 
the  ship,  the  respondent  ordered  him  on  deck  and  had  him 
seized  up,  and  flogged  bim  with  a  cat  made  of  eight  strands,  of 
a  line  of  the  size  of  a  log  line,  after  distinctly  stating  the  rea- 
son for  the  punishment.  And  after  the  flogging,  this  respond- 
ent ordered  the  libellant  to  go  to  the  foretop  for  two  hours, 
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after  previously  ordering  him  to  go  below  aod  change  his 
clothes,  and  denies,  that  the  punishment  was  more  than  the 
exigencies  of  the  case  required.  The  answer  goes  on  to 
state, that  this  suit  is  set  on  foot  by  a  person  to  whom  the 
said  Ryan  is  indebted,  and  for  the  purpose  of  extorting  money 
firom  this  respondent. 

The  cause  was  tried  before  the  district  judge,  who  decreed 
to  the  libellant  one  hundred  and  fifty  dollars  and  costs.  From 
that  decree  the  present  appeal  was  taken,  and  argued  at  this 
term,  by  Otarge  T.  Curtisj  for  the  appellant,  and  by  T.  O. 
Coffin^  of  New  Bedford,  for  the  appellee.  The  facts  of  the 
case  sufficiently  appear  in  the  opinion  of  the  Court. 

Stort  J.  This  is  the  case  of  an  appeal  from  the  District 
Court,  in  a  cause  technically  called  a  cause  of  damage.  The 
Ubel  charges  two  assaults  and  batteries  as  having  been  com-* 
mitted  on  the  high  seas,  and  within  the  Admiralty  jurisdiction 
of  the  District  Court,  by  the  respondent,  Cushroan,  master  of 
the  whaling  ship  Arab,  upon  the  libellant,  Ryan,  the  steward 
of  the  ship ;  and  the  particulars  are  set  forth  articulately  in 
the  libel.  The  answer  does  not  deny  the  assaults  and  batteries 
charged  b  the  libel ;  but  it  does  deny  many  of  the  circumstances 
of  aggravation,  and  insists,  that  the  same  were  inflicted  upon 
the  libellant  for  drunkenness  and  other  grgss  misconduct,  by 
way  of  correction  and  punishment,  and  in  enforcement  of  the 
proper  discipline  of  the  ship.  The  learned  Judge  of  the  Dis- 
trict Court,  at  the  hearing,  pronounced  a  decree  in  favor  of 
the  libellant,  for  one  hundred  and  fifty  dollars  damages,  and 
costs  ;  and  from  that  decree  an  appeal  has  been  taken  to  this 
Court. 

In  cases  of  this  nature,  where  the  damages  are  necessarily 
uncertain,  and  are  incapable  of  being  ascertained  by  any  pre- 
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cise  rule,  and,  therefore,  unavoidably  rest,  in  a  great  measure, 
in  the  exercise  of  a  sound  discretion  by  the  Court,  upon  all  the 
circumstances  in  evidence  at  the  hearing,  it  is  with  extreme 
reluctance,  that  the  appellate  Court  entertains  any  appeal ;  and 
it  expects  the  appellant  to  show,  beyond  any  reasonable  doubt, 
that  there  has  been  some  clear  mistake  or  error  of  the  Court 
below,  either  in  promulgating  an  incorrect  rule  of  law,  or  in 
awarding  excessive  damages  ;  or  that  new  evidence  is  now 
offered,  which  materially  changes  the  original  aspect  of  the 
case.  If  new  evidence  is  offered,  which  might  fairly  have 
been  introduced  in  the  Court  below,  by  the  exercise  of  rea- 
sonable diligence,  it  is  treated  as  being  of  far  less  value,  than 
it  would  have  been  under  other  circumstances,  especially  if  it 
goes  to  the  very  gist  of  the  matters  put  in  controversy  by  the 
libel  and  answer,  since  it  may  be  justly  imputed  to  the  laches 
of  the  party,  and  is  open  to  the  suspicion  of  being  framed  to 
meet  the  new  exigencies  of  the  case.  Indeed,  it  may  well 
be  doubted,  whether  the  introduction  of  such  new  evidence, 
going  in  contradiction  to  the  proofs  of  the  points  in  issue  by 
the  libel  and  answer  in  the  Court  below,  ought,  according  to 
the  true  principles,  which  regulate  the  practice  in  Courts  of 
Admiralty  in  instance  causes,  ever  to  have  been  admitted.  It 
is  true,  that  Courts  of  Admiralty,  upon  appeals  in  instance 
causes,  may  permit  new  allegations  to  be  filed,  and  new  evi- 
dence to  be  admitted ;  but  the  proofs  are  strictly  confined  to 
the  support  of  the  new  allegations,  and  are  not  allowed  to  con- 
tradict the  original  testimony  upon  points  in  contestation  in  the 
Court  below.  The  rule  is,  that,  under  certain  restrictions, 
the  appellant  may  be  permitted  nan  allegata  allegartj  tt  non 
probata  probare.  But  then  it  is  a  part  of  the  rule,  that  it  shall 
not  contradict  the  former  evidence,  {modo  non  obttet  publiea-^ 
tio  testium)  or  that  it  shall  solely  go  to  the  proof  of  the  new 
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all^atioDs  (novU  arHctJU  exveterilna  pendenHbwy  et  ex  ilU$ 
oruni^m,  et  ad  eausam  perHnentibus).  60  the  rule  is  laid 
down  OD  many  occasions  ;  and  Doctor  Brown  has  affirmed  its 
general  adoption  by  Courts  of  Admiralty.^ 

But,  as  to  the  other  point,  where  the  damages  or  amount 
must  necessarily  rest  in  the  sound  discretion  of  the  Court,  as 
it  does  in  salvage  causes  and  causes  of  damage,  the  constant 
policy  of  the  Courts  of  the  United  States,  in  the  exercise  of 
their  appellate  jurisdiction,  and  especially  of  the  Supreme 
Court,  has  been,  to  discourage  appeals  upon  slight  or  trivial 
grounds,  and  never  to  reverse  the  original  decree,  unless  there 
is  a  plain  mistake  of  law,  or  a  gross  excess  in  the  amount  or 
damage  awarded.  Indeed,  under  other  circumstances,  there 
would  be  no  safety  to  any  parties  ;  and  new  motives  to  litiga- 
tion would  be  perpetually  presented,  to  stimulate  the  parties 
to  take  the  chances  of  an  appeal,  in  the  hope  that,  in  a  mere 
exercise  of  discretion,  the  different  Courts  might  not  arrive 
exactly  at  the  same  amount  either  of  salvage  or  of  damage, 
although  the  decree  in  each  case  was  founded  upon  the  same 
principles.  In  the  few  cases  of  appeals  of  this  sort,  which 
have  come  before  me,-  I  have  constantly  been  governed  by 
this  consideration  ;  and  I  have  never  asked  myself  the  ques- 
tion, whether  originally  I 'should  have  awarded  exactly  the 
same  sum  ;  but  only,  whether  I  could  discern  a  clear  and  un- 
equivocal mistake  or  error  in  the  Court  below,  either  of  law 
or  of  fact.  And  in  every  such  case,  I  have  always  held  the 
onus  probandi  to  be  on  the  appellant  to  demonstrate  beyond 
reasonable  doubt  the  mistake  or  error  of  law  or  of  fact. 

It  is  under  this  view  of  my  duty,  sitting  as  an  appellate  tri- 
bunal, that  I  have  examined  the  allegations  and  proofs  in  the 


1  See  1  Brown's  Civil  and  Admiralty  Law,  500.    2  Brown's  Civil  and 
Admiralty  Law,  436, 437. 
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present  case.  Before,  however,  I  proceed  to  the  direct  con* 
Bideralion  of  these  matters,  I  wish  to  say  a  word  upon  aDother 
subject,  which  has  been  distinctly  alkided  to  at  the  argumenti 
as  the  probable  ground  of  many  coatroversies  between  the 
officers  and  crews  of  whale  ships.  It  is  said  to  be  a  general 
practice  and  long  sanctioned,  to  allow  the  common  seamen  in 
fbese  voyages  to  assign  to  persons,  who  are  commonly,  by 
an  expressivo  phrase,  called  outfitters  of  seamen,  the  whole  or 
a  great  part  of  the  expected  earnings  of  ihe  voyage  ;  so  that 
the  common  seamen  rarely  have  any  substantial  interest  in  the 
prosecution  of  the  voyage,  and  are  thus  often  tempted  to  acts 
of  insubordination,  misconduct,  and  even  desertion  ;  and  that 
the  owners  of  the  ships  often  accept  orders  drawn  upon  them 
10  pursuance  of  these  assignments!  and  thus  give  to  them  their 
full  approbation  and  sanction.  If  this  suggestion  be  true,  it  is 
a  fact,  the  existence  of  which  is  deeply  to  be  lamented  ;  and  it 
requires  the  immediate  interposition  of  the  national  legislature 
to  check  or  prohibit  such  mischievous  contracts,  as  ruinous 
equally  to  the  interests  of  the  seamen  and  the  owners,  and 
subversive  of  the  soundest  public  policy.  It  would  be  diffi- 
cult, indeed,  to  persuade  a  Court  of  Admiralty  or  a  Court  of 
Equity  to  enforce  any  such  assignments,  as  they  import  almost 
upon  their  face  a  gross  advantage  taken  of  the  weakness,  or 
ignorance,  or  imprudence  of  this  most  valuable  but  thought- 
less, class  of  men ;  and  I  must  confess  my  utter  surprise,  that 
the  respectable  merchants  engaged  in  the  whale  fisheries, 
should  lend  the  slightest  countenance  to  such  contracts. 
They  are  at  war  with  the  true  interests  of  the  owners,  as  well 
as  of  the  crew  in  the  voyage,  and  must  sooner  or  later  mvolve 
them  in  a  conmion  ruin. 

But  to  return  to  the  merits  of  the  present  controversy. 
The  libel  alleges  two  distinct  assaults  and  batteries ;  one  on 
the  high  seas,  at  Delago  Bay,  on  the  coast  of  Africa,  near 
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81.  Mary's,  under  Elepbant  Iskiid,  in  July  1839  ;  the  ether, 
OB  the  bi^  seas,  on  the  homeward  Toyage,  sear  the  equator, 
OB  the  9th  of  Fehruary,  1840.  The  libel  in  substance  chaises, 
]Q  respect  to  the  first  assault  and  battery,  that  the  respondevt 
struck  the  HbeUant  a  Fiolent  blow  orer  the  left  eye,  and  cut  a 
deep  gash  over  that  eye,  and  again  iflrawdiately  with  his  fist 
struck  the  right  side  of  die  KbeUanl's  ear,  so  that  the  blood  ran 
therefrom,  and  the  libeliant  was  knocked  helpless  on  the  deck ; 
and  that  the  respondent  continued  to  kick  and  beat  the  libe^ 
km  with  a  rope  after  he  was  so  knocked  down  upon  the  deck* 
The  answer,  by  way  of  defence,  in  substance  states,  that 
while  the  ship  was  lying  at  Delago  Bay,  the  respondent  being 
on.  shore,  a  signal  was  made  from  the  ship  for  him  to  come  on 
board ;  that  on  repairing  00  board,  be  was  told  by  Charles 
Cushraan,  one  of  the  officers,  that  the  libeliant  was  in  liquor, 
had  been  gWing  liquors  to  others  of  the  erew,  and  had  been 
doing  damage,  and  making  disturbance  in  the  ship  ;  that  he 
called  the  libeliant  to  him,  and,  while  charging  him  with  some 
ol  his  conduct,  was  iasoleotly  answered  by  him,  and  finally 
told  hf  him,  that  he-  (the  respondent)  lied  ;  whereupiH]  the-  re« 
spondent  knocked  him  down  with  his  fist,  and  while  he  was 
down  the  respondent  further  correeted  him,  kicking  him  in  the 
ieshy  part  of  his  person  behind,  and  striking  hjm  on  the  same 
place  with  a  pieee  of  launch-rope,  a  quarter  of  an  inch  thick, 
two  or  three  times.  Bat  the  respondent  denies,  that  any 
serious,  permanent,  or  severe  injury  was  done  by  such  chas* 
tisement  to  the  libeliant,  and  avers,  that  it  was  done  after  his 
gross  and  [Nrovoking  insolence,  and  for  his  previous  miscon- 
duct, and  without  melicew  And  the  respondent  denies,  that 
he  struck  the  libeliant  upon  his  ear,  or  made  his  ear  bleed,  or 
that  he  struck  him  any  more  than  one  blow  on  his  face,  or  that 
he  struck  him  on  his  head  after  he  fell. 
Now,  upon  this  statement,  it  is  clear,  that  ia  point  of  law. 
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no  justification  is  made  out,  even  if  the  facts  relied  on  in  the 
answer  are  admitted  to  be  true.  It  is  well  settled,  that  no 
words  of  provocation  whatsoever  will  justify  the  offended  party 
in  inflicting  a  blow  upon  the  offender,  although  certainly  they 
may  constitute  an  excuse,  which  will  mitigate  the  damages, 
even  down  to  the  point  of  reducing  them  to  mere  nominal 
damages,  if  the  language  of  provocation  be  very  gross  and 
reprehensible,  and  calculated  from  the  circumstances  to  draw 
forth  strong  resentment.  And,  as  to  chastisement  by  a  master, 
by  way  of  correction  of  seamen  for  drunkenness,  or  other 
misconduct,  the  law  requires  it  to  be  moderate  in  degree,  and 
proportioned  to  the  nature  of  the  offence,  and  the  exigency  of 
the  occasion.  If  there  be  any  excess  in  the  mode  of  punish- 
ment, or  any  passionate  violence,  the  law  will  not  tolerate  it, 
either  as  a  justification,  or  as  an  excuse*  And  I  must  say, 
that  although  knocking  a  seaman  down^  under  the  impulse  of 
sudden  passion,  from  provocation  by  language  of  gross  inso- 
lence and  insubordination,  or  defiance,  may,  in  consideration 
of  human  infirmity,  be  somewhat  excusable  on  the  part  of  the 
master,  so  as  not  ordinarily  to  be  visited  by  severe  damages  ; 
yet  if  it  is  followed  up  by  other  passionate  acts,  such  as  kick- 
ing, and  beating,  and  whippmg  the  party  when  fallen,  it  betrays 
more  of  the  spirit  of  revenge,  than  the  just  indignation  of  a 
wounded  mind.  But,  if  the  punishment  is  meant  to  be  applied 
to  enforce  a  proper  discipline  on  board  the  ship,  or  as  a  chas- 
tisement for  past  misconduct,  or  for  present  drunkenness, 
knocking  a  man  down,  or  kicking  him  in  the  manner  here 
stated,  is  not  such  a  punishment  as  the  law  allows,  much  less 
such  as  it  justifies.  It  is  not  in  the  proper  mode,  or  at  the 
proper  time,  or  in  the  proper  degree,  to  promote  good  disci- 
pline or  good  conduct. 

Rut  was  there,  in  fact,  any  such  provocation  in  language  as 
the  answer  asserts  ;  for  I  think  it  may  be  admitted,  that  the 
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libelknt  then  was,  or  might  be  presumed  to  be,  somewhat  affect- 
ed with  liquor,  although  not  positively  intoxicated,  so  as  not  to 
know,  what  he  was  about.     And  certainly  this  was  no  venial 
offence.     No  witness,  except  Charles  F.  Cushman,  who  is  a 
cousin  of  the  master,  speaks  to  the  point.    He  says,  that  *^  he 
(the  captain)  asked  him  (the  libellant)  if  the  cook  had  been  in 
the  cabin.     He  said,  No.     Then  the  captain  said,  he  broke 
the  slates.     He  said,  he  did  not.     The  captain  said,  he  did ; 
and  he  told  the  captain,  that  he  lied.    Then  Captain  Cushman 
stepped  up  to  him  and  struck  him ;  and,  about  the  time  he  struck 
him,  the  steward  fell  down."     This  is  not  very  ingenuous. 
The  witness  would  leave  us  to  infer,  not  that  the  captain 
knocked  the  steward  down,  but  that  he  fell  down,  so  as  to 
leave  a  doubt  on  the  point.     The  answer  admits,  distinctly, 
that  the  captain  knocked  the  steward  down.     The  witnesses 
for  the  respondent  give  a  very  different  account  of  the  matter. 
Gordon  states,  that  when  ^'the  captain  came  on  board,  Charles 
(meaning  the  witness  Cushman)  told  the  captain,  that  Ryan 
(the  libellant)  had  been  afoul  of  his  rum.     The  captain  then 
jumped  on  board,  and  called  up  Ryan,  who  was  then  steward, 
out  of  the  cabin,  and  asked  him  what  he  had  been  doing  with 
bis  liquor.     Ryan  said,  he  had  not  taken  any  of  his  liquor  at 
aQ.     The  captain  told  him  not  to  lie  to  him  ;  that  he  had  taken 
bis  liquor,  and  given  the  cook  some.     He  repeated  the  words 
over  two  or  three  times,  not  to  lie  to  him  ;  and  said  he  knew 
a  damned  sight  better  ;  he  had  taken  his  rum.    Ryan  told  him 
be  bad  not ;  that  the  rum  he  had  drunk  did  not  belong  to  the 
captain,  but  was  some  he  had  got  on  shore.    The  captain  then 
knocked  him  down  with  his  fist,  and  struck  him  two  or  three 
times  after  he  was  down,  with  his  fist,  on  the  side  of  his  head, 
and  then  kicked  him."     But  he  adds,  '^  I  saw  him  kick  him 
but  once."     And,  in  answer  to  interrogatories,  he  states  fur- 
ther, that  ^^  Ryan's  eye  was  bruised  pretty  bad ;  the  skin  was 
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cut  OB  the  under  lid  of  bis  eye  and  the  Mood  came  from  that." 
Hood,  another  witness,  sajs,  that  ^^  the  cftptaio  then  jumped 
aboapd,  and  ealled  Ryan.  Ryan  came  to  him,  and  the  captain 
struck  him  with  his  fist,  somewhere  on  his  ftee  or  head.  Ryan 
foil  on  the  4»ck.  I  heard  Ryan  say,  what  is  this  for,  Captain 
Cushman  ;  the  captain  said,  I  will  let  you  know,  what  it  is  for." 
The  witness  saw  nothing  further,  and  went  below,  aed  left 
Ryan  lying  on  the  deck.  The  testimony  of  the  other  wit- 
nesses on  this  point  is  far  more  loose  and  indistinct. 

Now,  taking  this  testimony  togedier,  it  strikes  me,  that  it  is 
far  from  being  satisfactory  to  establish  the  fact,  that  die  libel- 
hnt  did,  on  this  occasion,  tell  the  captain  that  he  lied.  To 
say  the  least  of  it,  the  statement  of  Gordon  contains  quite  as 
probable  as  account  of  the  actual  occurrences  ;  and  the  o»iiff 
ftchanii  is  on  the  respondent  to  make  out  his  defence. 

But  it  is  said,  that  the  answer,  being  on  oath,  aod  respon- 
sive to  the  allegations  in  the  libel,  is  evidence  in  favor  of  the 
respondent,  and,  therefore,  ought,  in  a  case  of  doubt,  to.  be 
decisive  in  his  fiivpr.  Now,  in  point  of  fact,  the  libel  is  also 
sworn  to  ;  and,  therefore,  there  is  only  oath  against  oath,  so 
for  as  there  is  any  contradiction  between  them.  But,  in  fact, 
the  defence  on  this  point  'is  not  responsive  to  any  alleptioa 
in  the  libel ;  but  it  is  new  matter  set  up  by  way  of  defence 
to  excuse  the  assault  and  battery.  It  is,  therefore,  strictly 
matter  of  fact,  to  be  made  out  in  proof  by  the  respondent. 

And  this  leads  me  to  remark,  that  the  rule,  adopted  by 
Courts  of  Equity,  that  an  answer  under  oatb,  when  it  is  re- 
sponsive to.  matters  charged  in  the  bill,  is  positive  evidence 
in  favor  of  the  respondent,  and  will  prevail,  unless  overcome 
by  the  satisfactory  evidence  of  two  witnesses,  or  of  one  witr 
ness  and  other  corroborative  circumstances,  has  never  been 
adopted  in  Courts  of  Admiralty.  The  rule  of  the  Civil  Law 
seems  to  have  been,  tbat  the  testimony  of  a  single  witness 
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vas  not  sufficient  to  establish  any  material  facts  in  contro- 
yersy  io  a  suit.  Sanscimui  (says  the  Code)  ut  uniui  teiii* 
monkm  ntmo  Judietm  in  ^^ynqw  tamh  faeik  paHatur 
^mitti.  £<  niiiM  mamfBtU  HmximuB^  vi  tinitit  ofimiiio  teHii 
rapMuto  noil  auduawty  efKnnii,  prmtlartt  eurim  k^nan  pre^ 
fidge4a^  Bat  tlHS  rule  does  not  necessarily  import,  that  the 
answer  of  die  respondent^  upon  the  interrogatories  propounded 
to  him^  riiall  be  positive  evidence  in  bis  favor.  The  case  is 
very  different  from  what  it  would  be,  where  the  respondent  is 
swono  upon,  what  is  called,  the  decisory  oath.  Pothier  ac« 
cordingly  isforms  us,  that  the  answers  of  the  respondent  to 
tbe  conmoD  lat^rogatories  and  articles  in  libels,  are  evidence 
igtiost  him,  but  not  in  his  favor ;  tt)d  that,  in  this  respect, 
tbey  greatly  differ  from  tbe  decisory  oath.^  My  learned 
firiend,  the  District  Judge  of  Maine,  has  examined  this  subject 
with  his  usual  accuracy  and  fullness  of  learning  in  the  case 
of  Hutmm  v.  Jordan  (Ware's  Rep.  385),  and  I  entirely  con* 
cur  in  his  opinion,  that  the  answer  of  tbe  respondent  in  reply 
to  interrogatories  does  not  in  the  Admiralty  constitute  posi* 
five  evidence  in  his  favor.  Its  true  effect  is,  to  furnish 
evidence  for  the  other  party,  or,  in  a  case  hanging  in  equiti" 
trio  in  point  of  proof,  to  turn  the  scale  in  favor  of  the  re- 
spondent. 

I  have  dwelt  somewhat  more  at  large  upon  the  considera* 
tions,  as  well  of  law,  as  of  fact,  applicable  to  the  first  charge 
in  tbe  present  libel,  than  it  might  seem  to  require,  because  I 
was  desirous  of  disposing  of  some  points,  which  have  not  bith** 
erto  undergone  a  direct  and  positive  adjudication  in  this  Court, 


>  Cod.  Lib.  4,  tit  90,  e.  9,  §  1 ;  Pothier  Psnd.  lib.  93,  s.  n.  19;  S 
Story  00  Equity  JarisfMradence,  §  1530. 

*  Pothier  Traits  des  Obligations,  n.  920 ;  Id.  Traits  do  Procedure 
Civile,  Part  I.  ch.  3»  art  5,  §  5. 
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although  they  have  silently  iDsinuated  themselves  iato  the 
common  practice  in  this  class  of  appeals. 

The  second  charge  in  the  libel  is  that,  which  constitutes  the 
substantial  grievance,  upon  which  the  present  suit  is  brought. 
It  states,  in  substance,  that  on  the  high  seas,  on  the  9th  of 
February  last  past,  the  respondent  made  another  and  violent 
assault  upon  the  libellant,  and  caused  him  to  be  seized  up  in 
the  main  rigging,  and,  while  so  seized  up,  the  respondent 
caused  the  trowsers  of  the  libellant  to  be  stripped  down,  and 
his  naked  person  exposed,  and  with  a  weapon  called  a  cat 
bflicted  fifteen  severe  blows  upon  the  naked  body  of  the 
libellant,  so  as  to  wound  him  severely,  and  after  causing  him 
to  be  cut  down,  he  continued  to  beat  the  libellant  with  the 
said  cat,  and  cut  him  across  the  legs  and  arms,  so  that  the 
flesh  and  limbs  of  the  libellant  were  bruised  and  lacerated, 
and  while  the  libellant  was  suffering  great  bodily  pain  and 
distress  from  the  severe  flagellation  he  had  received,  the 
respondent  ordered  him  to  go  to  the  mast-head,  and  kept  the 
libellant  there  nearly  four  hours,  until  he  was  so  benumbed 
with  the  cold,  that  he  could  with  difficulty  keep  himself  from 
falling. 

The  answer  of  the  respondent  to  this  allegation,  in  sub- 
stance, states,  that,  after  the  first  assault  and  beating,  the  libel- 
lant was  repeatedly  in  liquor,  and  embezzled  the  spirits  of  the 
said  ship,  and  took  off  a  lock  for  that  purpose,  which  the 
respondent  placed  upon  the  scuttle  of  the  run  for  the  purpose 
of  protecting  the  spirits  ;  and  that  the  respondent  then  inform- 
ed the  libellant,  that  if  he  did  not  desist  from  taking  the  said 
liquors,  he  certainly  would  flog  him.  That  the  libellant  dis- 
regarded the  warning,  and  on  the  4lh  of  February  last  past, 
tlie  libellant  having  been  in  liquor,  and  having  been  insolent 
to  the  first  officer  of  the  ship,  the  respondent  ordered  him 
on  dsck,  had  him  seized  up,  and  flogged  him  with  a  cat  made 
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of  eight  strands,  of  a  line  of  the  size  of  a  log  h*ne,  after  dis- 
tinctlj  stating  to  the  libellant  the  reason  of  the  said  punish- 
ment, and  referring  it,  as  well  to  his  present,  as  to  his  former 
misconduct.  And  after  the  said  flogging,  the  respondent 
ordered  the  libellant  to  go  into  the  foretop  for  two  hours, 
having  previously  ordered  him  to  go  below  and  change  his 
clothes.  And  the  respondent  denies,  that  any  serious,  or 
permanent,  or  severe  injury  was  done  to  the  libellant,  or  that 
it  exceeded  the  proper  bounds  of  his  lawful  authority. 

Now,  in  this  answer  it  is  somewhat  remarkable,  that  the 
respondent  does  not  state  the  number  of  blows  struck  by  him 
with  the  cat,  nor  the  place  where  they  were  struck  ;  and  he 
takes  no  notice  of  the  allegation  as  to  the  blows  struck  after 
tbe  libellant  was  cut  down,  and  attempts  no  justification  of 
them.  In  point  of  fact,  the  libel,  as  to  the  number  of  lashes, 
and  the  beating  after  the  libellant  was  cut  down,  is  fully  main- 
tained, at  least  in  its  substantial  circumstances,  by  the  concur- 
rent testimony  of  all  the  witnesses ;  and  some  of  them  state 
tbe  beating  in  a  very  aggravated  form.  It  seems,  indeed,  that 
such  was  tbe  severity  of  the  lashes  with  the  cat,  which  was 
on  tbe  naked  parts  below  the  back  of  the  libellant,  that  an 
involuntary  dejection  (as  I  am  reluctantly  obliged  to  state) 
took  place,  and  the  subsequent  beating  was,  because  the  re- 
spondent ordered  the  libellant  to  get  a  shovel  to  remove  the 
oflfensive  materials,  and  he  did  not  find  the  shovel  as  quick, 
as  it  was  thought  that  he  might.  The  sending  the  libellant 
to  the  foretop  for  two  hours  is  admitted  ;  and  it  is  in  proof, 
that  he  stood  exposed  during  all  that  time  in  a  drizzling  rain, 
in  a  warm  climate. 

Now,  tbe  Court  is  asked  to  say,  admitting  that  the  charges 
of  drunkenness  and  embezzlement  of  the  spirits  on  board, 
which  were  designed  merely  as  ship's  stores,  to  be  used  in 
cases  of  sickness,  are  proved,  (as  I  confess,  that  I  think  they 
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are  to  some  extent)  whether  the  punishment  was  justified  in 
point  of  law  by  the  occasioni  or  whether  it  was  excessive^  and 
improper  in  its  nature  and  degree.  I  admit,  that  the  master  is 
clothed  with  authority  to  correct  and  punish  any  seamen,  who 
disobey  the  lawful  orders  and  discipline  of  the  ship,  or  who 
are  guilty  of  other  gross  misconduct.  But  the  correction 
must  be  reasonable  in  itself,  and  moderate  in  degree,  and 
administered  in  a  proper  mode.  If  the  master  inflicts  punish- 
ment in  a  violent)  or  brutal,  or  malignant  manner,  to  gratify 
his  passions,  or  in  wanton  abuse  of  his  power,  he  is  respon- 
sible therefor,  and  cannot  shelter  himself  from  damages  by 
general  allegations  of  misconduct  or  insolence  in  the  offender. 
The  law  clothes  the  master  with  summary  authority  in  this 
respect,  to  enforce  due  discipline  on  board  of  the  ship.  But 
it  should  not  be  forgotten,  that  the  power  is  not  arbitrary  and 
discretionary  in  its  exercise  ;  but  it  is  deemed  to  be  analogous 
to  the  power  of  a  parent  to  inflict  chastisement  upon  a  dis- 
obedient child,  or  perhaps  more  nearly  to  that  of  a  master 
over  his  apprentice. 

Now,  I  must  say,  looking  to  all  the  circumstances  of  the 
present  case,  that  I  think  the  punishment  was  not  only  exces- 
sive in  kind  and  degree,  and  disproportionate  to  the  offence,  but 
it  was  persisted  in  with  a  rash  resentment,  and  gross  harsh- 
ness, which  admit  of  no  apology.  But  I  do  not  stop  here. 
It  strikes  me,  that  there  was  gross  indecency  and  impropriety 
in  the  character  of  the  punishment,  and  in  the  mode  of  inflict- 
ing it.  I  know  of  no  right  or  authority  in  the  master,  thus 
indecently  to  expose  the  person  of  the  seaman,  and  thus  to 
degrade,  as  well  as  to  punish  him.  To  strip  a  seaman  naked, 
and  whip  him  severely  with  a  cat,  an  instrument  producing 
exceedingly  sharp  and  agonizing  pain,  is  a  punishment,  which 
if  justifiable  at  all,  is  so  only  under  extreme  circumstances ; 
and  certainly  is  not  justifiable  for  ordinary  violations  of  the 


HAY  TERM,  lS4a  107 


Onhman  «•  Rjin. 


ship's  discipline.  DruDkenaess  and  embezzlement  of  the  ship's 
spirits  by  the  steward  are  certainly  grave  offences,  and  de- 
serve some  punishment ;  and  probably  no  Court  or  jury  would 
incline  to  weigh  the  punishment  inflicted  in  such  cases  in  very 
nice  scales.  But  when  a  punishment  is  pursued  with  extreme 
severity,  as,  m  this  case,  that  with  the  cat  was,  and  when  the  par- 
ty, smarting  under  his  sufferings,  received  other  blows  and  lash- 
es after  be  was  cut  down  ;  and  when,  after  this,  he  was  ordered 
aloft  for  two  hours  in  a  drizzling  rain,  in  the  midst  of  his  bruis- 
es and  pains  and  sufferings,  and  instead  of  those  bruises  and 
pains  and  sufferings  being  assuaged,  .they  were  to  be  thus 
aggravated,  I,  for  one,  must  say,  that  there  is  in  such  conduct 
more  of  vindictive  passion,  if  not  of  deliberate  malice,  than 
of  any  sense  of  justice,  or  desire  to  support  proper  order  and 
discipline  in  the  ship.  But,  when  I  add  to  this  the  utterly  in- 
excusable indecency  of  stripping  the  libellant's  trowsers  down, 
and  inflicting  the  lashes  with  the  cat  on  his  naked  person, 
it  seetDs  to  me,  that  the  Court  is  called  upon  to  reprove  such 
excessive  misconduct  in  strong  terms.  Has  the  master  ever 
repented  of  his  misconduct,  or  shown  contrition,  or  expressed 
regret  since  that  period  ?  Not  at  all ;  for  when  the  process 
in  tbe  present  suit  was  served  upon  him,  his  language  was  of 
a  .directly  opposite  nature.  He  regretted,  that  he  had  not  pun- 
ished the  libdhnt  more. 

Then,  is  there  any  thing  in  the  new  evidence,  that  justly  goes 
in  mitigation  of  the  offence,  or  to  establish,  that  the  wrong  has 
been  exaggerated  ?  I  hardly  see,  how  that  can  be  maintained ; 
for  the  answer  admits  the  truth  of  the  main  allegations.  But 
it  is  said,  that  the  libellant  has  admitted,  since  the  suit  was 
brought,  that  he  was  not  punished  more  than  he  deserved  ; 
and  that  the  suit  is  now  carried  on  substantially  for  the  benefit 
of  another  person,  who  instigated  the  suit,  and  at  whose  ex- 
pense it  is  carried  on,  and  who  is  to  receive  the  damages 
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awarded  by  the  Court  for  bis  own  use.  It  is  to  these  two 
points,  that  the  new  evidence  on  behalf  of  the  respondent  is 
mainly  addressed. 

As  to  the  supposed  confessions  of  the  libellant,  made  after 
the  libel  was  filed,  that  he  deserved  the  punishment,  I  must 
confess,  that  they  come  clouded  with  suspicion,  and  under 
all  the  circumstances,  considering  the  quarter  from  which 
they  come,  and  the  lime,  and  the  nature  of  the  testimony,  and 
the  relationship  of  the  parties,  I  am  not  disposed  to  attach 
much  importance  to  them.  They  are  either  not  fully  stated, 
or  the  precise  bearing  of  the  conversations  was  not  understood 
by  the  libellant.  In  short,  the  admitted  facts  show,  that  the 
punishment  was  not  deserved,  but  was  excessive.  It  adds 
not  a  little  to  the  scruples,  that  one  might  be  disposed  to  en- 
tertain on  such  a  subject,  that  the  respondent  did  not  offer  this 
evidence  at  the  original  hearing,  although  he  (but  not  his  coun- 
sel), according  to  all  probabilities,  then  knew  the  facts. 

As  to  the  other  point,  certainly  the  Court  will  not  suffer 
itself  to  be  speculated  upon  by  mere  adventurers  and  intruders 
into  a  cause  ;  nor  award  large  damages,  where  the  libellant 
seeks  no  redress,  but  is  content  to  engage  in  a  traffic,  which 
savors  of  maintenance,  and  is  every  way  reprehended  in 
the  law.  But  this  last  evidence  can  at  most  go  only  in 
mitigation  of  damages  ;  and  it  cannot,  as  is  frankly  admit- 
ted, operate  as  a  bar  to  the  suit.  But  it  appears  to  me,  that 
the  point  is  not  made  out  as  a  matter  of  fact.  The  evidence, 
so  far  as  it  goes,  distinctly  repels  it ;  and  the  very  party,  who 
is  alleged  to  be  the  maintainer,  positively  denies  it ;  and  the 
averments  introduced  contain  nothing  but  what  supports  his 
testimony.  The  libelhint  was  asked  to  settle  the  suit ;  but 
he  declined  it,  as  it  clearly  appears,  because  he  had  confided 
the  management  of  it  to  an  agent,  without  whose  consent  and 
approbation,  he  was  advised  by  disinterested  persons,  that  he 
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ought  not  to  act.  I  do  not  know,  that  there  was  any  thing 
reprehensible  in  this,  if  the  agent  was  a  sincere  and  faithful 
friend,  acting,  not  for  himself,  but  for  the  libellant. 

According,  then,  to  my  view  of  the  case,  there  is  nothing 
further  for  the  consideration  of  this  Court.  I  cannot  say,  that 
the  damages  given  by  the  District  Judge  are  excessive  or  un- 
justifiable. Knowing  his  habitual  moderation,  great  expe- 
rience, and  just  comprehension  of  all  the  difficulties  and  irrita- 
tions of  the  nautical  service,  I  should  say,  that  there  was  the 
strongest  reason  to  believe,  that  the  damages  were  not  exces- 
sive or  unjustifiable.  I  can  have  no  doubt,  that  the  indecency 
as  well  as  the  excess  of  the  punishment,  had  great  weight  in 
his  mind.  The  question  is  not,  whether  I  should  have  given 
exactly  the  same  sum  in  damages ;  for  in  such  cases  there  is 
lai^e  room  for  the  exercise  of  discretion,  as  well  as  for  differ- 
ence of  judgment.  But  that  any  clear  error  has  been  com- 
mitted, I  confess,  that  I  am  unable  to  perceive  ;  and  therefore 
I  affirm  the  decree  with  costs. 


Joseph  Clark  and  another 

0. 

Protection  Insurance  Compant. 

A  policj  of  insonuDce  is  not  diTirible,  so  u  to  be  good  in  part  and  bad  in  part. 
If,  at  its  inception,  it  is  founded  in  any  illegality,  in  which  one  only  of  the 
owners  participated,  it  is  utterly  void  as  to  all. 

Where  a  ship  was  insured  on  a  Toyage  to  Liverpool,  and  took  on  board  in  the 
port  of  New  Orleans  a  chain  cable,  smuggled  by  another  yessel,  and  was 
lost  upon  the  voyage  to  Liverpool,  by  the  perils  of  the  seas,  it  was  kdd,  that 
she  was  not  subjected  to  a  forfeiture  in  rem,  but  that  the  master  was  person- 
ally liable  to  the  pecuniary  penalties  prescribed  by  law  therefor,  and  that 
the  onderwriten  were  liable  for  a  total  loss  on  the  policy. 
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HMf  abw,  that  the  insaranee  on  the  chain  cable  waa  good ;  the  title  being  in 
the  owner  of  the  yeaael,  and  the  illegality  not  attaching  to  the  Toyage,  on 
which  it  waa  used. 

When  property  ia  forfeited,  it  doea  not  rest  in  the  goTernment  until  after  a 
aeizare,  which  then  relatea  back  to  the  time  of  the  forfeiture. 

The  S7th  and  8dth  aectiona  of  the  Duty  CoUeetion  Act  of  1799,  ch.  1S8,  are 
not  applicable  to  inch  a  caae  aa  this ;  but  it  ia  covered  by  the  50th  and  59th 
aectiona  of  the  Act,  which  proTide  a  penalty  for  unlading  gooda  without  a 
apecial  permit  or  license  from  the  collector,  or  for  knowingly  receiving  or 
concealing  gooda,  liable  to  aeizure.  But  the  yeaael  leceiying  amnggled 
gooda  ia  not  liable  to  forfeiture. 

Every  atatute,  imposing  a  penalty,  imperii  a  prohibition,  and  makea  the  pro- 
hibited act  illegal. 

A  mere  intention  to  do  any  act,  which  would  avoid  a  policy ,  if  done,  but  which 
baa  never  been  conanmmated,  doea  not  vitiate  the  policy.  The  voyage,  to 
avoid  the  policy,  ahould  be  originally  either  wholly  or  in  part  illegal  aa  to 
trade  and  objecta. 

If  a  voyage  aa  originally  inaured  be  valid,  any  aubaequent  illegality  in  the 
courae  of  the  voyage  will  not  afiect  the  policy,  ao  far  aa  concerns  loaaes  on 
property  not  tainted  with  aneh  illegaltty, though  eenneeted  with  the  rugtaUi. 

If  the  illegal  act  is  followed  by  a  forfeiture  and  aeiaure  of  the  thing  inaured, 
the  underwritera  are  not  liable  for  the  loaa.  But  the  mere  liability  to  for- 
feiture, does  not  avoid  the  inaurance,  or  prevent  a  recovery  for  a  loaa  by 
any  independent  peril. 

Assumpsit  on  a  policy  of  insurance  underwritten  by  the 
Protection  Insurance  Company,  on  the  10th  of  November, 
1837,  whereby  they  insured  the  plaintiffs,  ^^  Means  &  Clark, 
for  whom  it  concerns,  payment  to  them  to  be  insured,  lost  or 
not  lost,  twenty  thousand  dollars  on  the  ship  Avon,  at  sea  and 
in  port,  for  and  during  the  term  of  one  year  from  the  12th  day 
of  November,  1837,  at  noon  ;  and  if  at  sea  at  the  expiration 
of  said  term,  the  risk  to  continue  until  her  arrival  at  the  port 
of  destination,  at  a  pro  rata  premium.''  The  vessel  was 
valued  at  $  28,000,  and  the  premium  was  four  per  cent,  per 
annum.  The  policy  in  other  respects  was  in  the  common 
form  of  the  Boston  policies. 

The  parties  agreed  upon  the  following  statement  of  facts. 
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The  defendants,  on  the  lOtb  of  November,  1837,  made  a 
pclicj  of  insurance,  whereby  tbey  insured  Means  &  Clark,  for 
whom  it  might  concern,  in  the  sum  of  twenty  thousand  dollars 
on  the  ship  Avon,  valued  at  ^28,000,  for  one  year.  The  ' 
vessel  was  owned  by  Joseph  Clark,  James  R.  Groton,  George 
Sproul,  Arthur  Child,  who  was  master,  and  Thomas  Johnson, 
all  of  Waldoborough,  in  the  State. of  Maine,  and  the  plaintiffs, 
and  the  policy  was  made  for  them  and  by  their  orders* 

She  sailed  from  Waldoborough,  Maine,  on  her  first  voyage, 
in  November,  1837,  for  New  Orleans,  arrived  there  in  De* 
cember,  thence  went  to  Natchez,  and  sailed  thence  for  Livef 
pool,  about  February  1st,  1838,  and  was  totally  lost  by  the 
perils  of  the  seas  on  her  passage.  When  she  sailed  from 
Waldoborough,  she  had  on  board,  besides  her  stream  cable, 
one  hempen  and  one  iron  cable.  The  master  was  employed 
for  the  owners  to  obtain  the  rigging  and  part  of  the  equip* 
ments  of  the  ship,  and  it  was  his  intention  to  change  the 
bempen  cable  lor  the  iron  one  hereinafter  mentioned* 

At  New  Orleans,  the  hempen  cable  was  taken  out,  and  an 
iron  one  substituted,  of  the  value  of  more  than  $400,  which 
was  purchased,  and  put  on  board  in  the  following  manner  :-— 
In  September,  1837,  the  said  Arthur  Child  requested  his 
brother,  Samuel,  then  about  to  sail  for  Pictou,  in  the  Prov- 
ince of  Nova  Scotia,  to  purchase  an  iron  cable  there  for  said 
vessel.  The  cable  was  bought  there,  shipped  on  board  of  a 
vessel  belonging  to  citizens  of  the  United  States,  concealed 
under  a  cargo  of  coal,  thence  carried  to  the  port  of  New 
York,  not  entered  or  landed  there  with  the  rest  of  the  eargo, 
but  concealed  on  board,  and  thence  carried  in  the  same  vessel 
to  New  Orleans,  and  there  secretly  taken  out,  without  any 
license  or  authority  of  any  officer  of  the  customs,  and  put 
aboard  the  Avon  at  night,  long  after  sunset,  and  kept  there 
concealed,  while  the  Avon  remained  in  the  United  States  ;  the 
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object  being  to  evade  the  payment  of  the  duties,  to  which  such 
cable  was  liable  on  importation  into  the  United  States.  There 
is  no  evidence,  that  any  of  the  plaintiffs  except  the  said  Arthur 
Child  were  privy  to,  or  had  any  knowledge  of  these  doings  or 
of  his  intentions.  The  Avon  without  the  hempen  cable,  or 
the  iron  cable  substituted  for  it,  was  unseaworthy.  The  In- 
surance Company,  in  ignorance  of  these  facts,  on  June  25th, 
1838,  paid  Means  &  Clark,  on  account  of  said  loss,  the  sum 
of ;  but,  on  coming  to  a  knowledge  of  these  circum- 
stances, conceive  themselves  not  to  be  liable  at  all,  and  claim 
to  recover  back  the  amount  paid. 

The  case  is  submitted  to  the  Court  on  the  above  statement 
of  facts.  If  the  Court  shall  be  of  opinion,  that  the  plaintiffs  are 
entitled  to  recover,  judgment  is  to  be  rendered  for  $3995*54, 
with  interest  from  May  llth,  1840,  and  costs,  and  otherwise 
the  defendants  to  have  judgment  for  costs. 

F.  C.  Loringj  for  the  plaintiffs.  The  facts  admitted  show 
a  prima  facie  case  for  the  plaintiffs.  The  defence  consists  in 
one  single  fact,  that  the  ship  insured  had  on  board  a  cable, 
which,  having  been  smuggled  into  the  United  States,  was  by 
law  liable  to  be  seized  and  forfeited  to  the  government.  From 
this  fact,  it  has  been  suggested,  that  the  following  conclusions 
may  be  drawn. 

First.  That  by  the  27th  and  28th  sections  of  the  Act  of 
1799,  c.  128,  the  vessel  was  liable  to  forfeiture,  by  reason  of 
being  the  recipient  of  smuggled  goods,  and  therefore  not  capa- 
ble of  being  insured. 

Second.  That  the  cable,  being  liable  to  forfeiture,  was  not 
capable  of  being  insured  ;  and  that  being  part  of  the  ship,  its 
infirmity  infected  the  whole  ship,  and  rendered  it  also  incapa- 
ble of  insurance. 

Third.  That  as  the  cable  was  liable  to  be  seized  and  re- 
moved, and  the  vessel  to  be  detained,  in  consequence  of  such 
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seizure,  it  was  thereby  exposed  to  an  additional  risk,  either 
from  the  want  of  the  cable,  or  the  delay,  which  would  dis- 
charge the  insurers  from  any  subsequent  loss. 

Fourth.  That  the  concealing  the  cable  on  board  the  Avon 
was  an  illegal  act,  by  which  the  policy  was  avoided. 

To  the  6rst  point,  without  admitting  the  conclusion,  it  is  suf- 
ficient to  say,  that  the  provisions  contained  in  the  27th  and  28th 
sections  of  the  Act  do  not  apply  to  vessels,  which  have  arrived 
at  the  usual  places  of  loading  and  discharge.  The  Industry 
(1  Gallison,  115). 

To  the  second,  that  the  liability  of  an  article  to  be  forfeited, 
does  not  render  it  incapable  of  being  the  subject  of  insurance, 
until  it  is  seized.  And  the  better  opinion  is,  that,  in  cases  of 
seizure,  the  forfeiture  does  not  relate  back  to  the  time  of  the 
committal  of  the  offence,  but  to  the  time  of  the  seizure.  When 
there  is  no  seizure,  the  use,  possession,  and  property  remain  in 
the  owner,  and  constitute  an  insurable  interest.  The  Man  (1 
Gallison,  193)  ;  Untied  States  v.  •A.  Mangin  (2  Peters  Adm. 
450,  and  3  Cranch,  256)  ;  Polkys  v.  Ocean  Ins.  Co.  (13  Pe- 
ters, 157) ;  Loekyer  v.  Qffley  (I  Term  Reports,  260). 

To  the  third,  that  no  detention  actually  took  place  ;  that  if 
the  cable  had  been  seized,  detention  was  not  necessarily  a 
consequence ;  that  the  seaworthiness  of  the  ship  did  not  de- 
pend upon  the  ownership  of  the  cables  and  anchors  on  board, 
but  on  their  sufficiency  in  number  and  quality  for  the  ship  and 
voyage ;  that  while  actually  on  boards  the  ship  could  not  be 
unseaworthy  in  that  respect ;  and  that  the  possibility  of  a  de- 
tention, like  an  intention  to  deviate,  could  not  have  the  effect 
of  avoiding  the  policy. 

To  the  fourth.  The  60th  section  of  the  same  Act  pro- 
vides, that  the  concealing  of  goods  liable  to  seizure,  shall  sub- 
ject the  offender  to  a  penalty.     But  it  does  not  enact,  that  the 
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vessel  or  warehouse,  in  which  the  goods  may  be  placed,  shall 
be  forfeited,  or  liable  to  any  penalty. 

If  the  position  assumed  be  correct,  then  the  commission  of 
any  offence  against  law,  even  a  common  assault,  would  avoid 
a  policy  on  the  vessel  or  bouse,  in  which  it  occurred.  To 
avoid  a  policy  on  the  ground  of  illegality,  it  must  be  shown, 
that  the  insurance  is  void,  as  against  law,  from  matters  appear- 
ing on  the  face  of  the  policy,  or  that  the  insurance  was  intend- 
ed to  aid  in  effecting  some  illegal  object. 

The  former  cannot  be  pretended.  There  is  no  illegality 
apparent  on  the  face  of  the  policy.  Of  the  latter,  there  is  no 
proof.  The  voyages,  on  which  the  ship  was  employed,  were 
legal ;  the  perils  insured  against  were  such  as  were  legal  risks  ; 
the  parties  to  the  contract  contemplated  nothing  illegal  when 
the  policy  was  made. 

If  at  that  time,  the  master  expected  to  use  a  smuggled  cable, 
be  did  not  intend  to  smuggle  it  in  this  vessel ;  and  the  policy 
would  not  cover  the  cable,  till  the  illegal  act  was  consum- 
mated, and  the  cable  became  an  appurtenance  of  the  ship. 
There  was  no  illegality  in  carrying  a  smuggled  cable  to  sea, 
nor  in  using  one.  Jirmstrong  v.  Tokr  (11  Wheat.  358)  ; 
Polleys  V.  Ocean  Int.  Co.  (13  Peters  R.  157). 

JB.  Randy  for  the  defendants,  argued  in  substance  as  follows : 

By  the  Act  of  1799,  ch.  128,  §  27,  it  is  made  unlawful 
to  unlade  any  goods,  imported  from  a  foreign  port,  before  the 
ship  shall  have  come  to  the  proper  place  for  the  discharge  of 
ber  cargo  or  some  part  thereof,  and  shall  be  duly  authorized 
to  unlade  the  same  ;  and  in  such  case  the  goods  are  to  be  for- 
feited, which  are  thus  unlawfully  unladed. 

By  the  28th  section  of  the  same  Act,  it  is  made  unlawful  to 
put  or  receive  any  goods  so  unladen  into  any  vessel,  and  the 
commander,  and  those  who  aid  therein,  forfeit  thereby  treble 
the  value  of  the  goods,  and  the  ship,  into  which  they  are  put, 
is  thereby  forfeited. 
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By  the  50th  sectioD  of  this  Act,  no  goods  can  lawfully  be 
unladen  between  sunset  and  sunrise,  nor  at  any  time  without  a 
permit  therefor,  and  the  commander  of  the  ship,  and  others  aid- 
ing therein,  forfeit  $400  each  ;  the  goods  also  are  forfeited,  and 
the  ship,  if,  as  in  this  case,  the  goods  are  o?er  $400  m 
yahie. 

By  the  68th  section  of  the  Act,  it  is  made  unlawful  to  con* 
ceal  goods,  on  which  the  duties  are  unpaid,  in  any  ship  or  res- 
sel,  and  the  goods  are  forfeited  thereby. 

And  by  the  69th  section  it  is  declared,  that  if  any  person 
shall  boy  or  conceal  any  goods,  knowing  them  to  be  liable  to 
seizure,  he  shall  forfeit  double  the  amount  thereof. 

The  iron  cable  was  forfeited,  therefore,  under  the  provis- 
icms  of  the  27th,  50th,  or  68th  sections  of  the  Act.  The 
▼essel,  that  is,  the  Avon,  into  which  the  iron  cable  was  so 
unladen  from  the  other  vessel,  without  a  license,  was  also  for- 
feited by  virtue  of  the  28th  section. 

The  putting,  receiving,  and  concealing  the  iron  cable  on 
board  the  Avon  were  imlawful  acts,  by  the  28th,  68th,  or  69th 
sections. 

The  defendants,  therefore,  insist,  that  the  plaintiffs  are  not 
entitled  to  recover,  because,  — 

1 .  The  contract  of  insurance  is  illegal  and  void. 

Whether  we  regard  the  cable  only,  or  the  ship  and  cable, 
the  policy  covered  property,  which  was  dealt  with  illegally 
diu'ing  the  voyage,  or  during  the  time  mentioned  in  the  policy. 

It  is  quite  immaterial,  what  part  of  the  voyage,  or  time,  the 
ship,  or  cable,  which  became  a  part  of  her,  was  so  illegally 
dealt  with,  or  for  how  long  or  short  a  space  of  time.  If  it  were 
the  last  moment  only  of  the  voyage  or  time,  it  would  be  just 
as  fatal  to  the  policy,  as  if  it  were  the  first,  or  for  the  whole 
time.  Story  on  Agency,  p.  184,  §  195,  last  paragraph ; 
3  Marsh.  Ins.  (3d  Eng.  ed.)  52  ;  Marryattv.  WiJson  (8  D.  & 
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£.  31  ;  1  B.  &  P.  430)  ;  Bird  v.  Appletan  (8  D.  &  E.  562)  ; 
Bird  V.  Pigan  (Selw.  N.  P.   (8th  Eng.  ed.)  994,  note  i.) 

It  seems  to  be  a  general  principle,  established  by  decisions 
quite  too  numerous  to  admit  of  citation,  that  a  contract  im- 
mediately  connected  with,  in  aid  of,  or  countenancing  a  viola- 
tion of  the  law,  such  as  a  policy  of  insurance  covering  prop- 
erty, and  intended  by  the  owner  to  protect  himself  against 
loss  in  respect  of  it,  while  he  is  dealing  with  it  contrary  to  the 
law,  is  utterly  void. 

Policies  upon  goods  afterwards,  during  some  time  in  the 
course  of  the  voyage  or  risk,  smuggled  into  or  out  of  the 
country,  contrary  to  the  provisions  of  the  revenue  laws,  form 
only  one  class  of  cases,  coming  under  the  general  rule.  But 
they  may  well  be  referred  to,  as  exemplifying  the  principle,  on 
which  all  the  decisions  referred  to  seem  to  depend.  3  Marsh. 
Ins.  (Eng.  ed.)  52.  For  other  exemplifications,  see  Bemhy 
V.  Bignold  (5  Bam.  &  Aid.  335)  ;  Stevens  v.  Robinson  (2 
Cromp.  &  Jerv.  209)  ;  Bartlett  v.  Vinor  (Carth.  253),  ap- 
proved in  De  Begnis  v.  •Armistead  (10  Bingh.  110,  per  Tin- 
dal,  C.  J.). 

Inasmuch  as  the  policy  was  intended  to  attach  to  the  cable, 
without  regarding  the  illegal  use  of  the  rest  of  the  ship,  it 
seems,  that  the  whole  policy  is  void.  It  was  a  valued  policy. 
And  the  contract  in  this  case  certaiuly  must  be  considered 
as  indivisible.  It  is  a  much  stronger  case  than  many  in  the 
books.  Parkin  v.  Dick  (11  East,  502  ;  2  Camp.  R.  221)  ; 
Camelo  v.  BritUn  (4  Barn.  &  Aid.  184)  ;  3  Marsh.  52,  et 
seq  ;  Schiffner  v.  Gordon  (12  East,  294). 

But  the  whole  ship  was  violating  the  law,  whether  we  re- 
gard merely  the  28th  section  of  the  Act,  or  the  general  tenor 
and  spirit  of  the  revenue  laws,  while  she  was  receiving  on  board 
and  concealing  the  cable.  This  was  clearly  an  unlawful  use 
and  employment  of  the  ship.     Not  merely  a  part  of  the  prop- 
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erty  covered  by  the  policy,  but  the  whole  of  it,  was  dealt 
with  illegally  during  the  risk,  or  Foyage.  The  ship  was  aiding 
in  a  violation  of  the  revenue  laws,  for  the  benefit  solely  of  the 
owners. 

It  is  clearly  immaterial  in  what  form  of  words  the  act  is 
rendered  illegal,  whether  it  be  expressly  forbidden,  or  the 
doing  it  be  attended  with  a  penalty  or  forfeiture,  or  however 
otherwise.     ( 1 0  Bingh.  110.) 

2.  There  was  no  insurable  interest  in  the  Avon  at  the  time, 
when  the  loss  happened.  Both  the  ship  and  the  cable  were 
forfeited  by  the  illegal  transactions  referred  to.  The  property 
in  them  was  so  vested  in  the  government,  that  the  owners 
could  afterwards  have  maintained  no  action  for  the  ship,  or  any 
of  her  appurtenances.  The  owners  could  have  made  no  valid 
transfer  or  abandonment  of  her  to  the  Insurance  office ; 
the  forfeiture  being  declared  by  statute  to  take  place  imme- 
diately on  the  doing  of  the  forbidden  act.  Gelstan  v.  Hoyt 
(12  Wheat.  311)  ;  McLane  v.  The  United  States  (6  Peters, 
421)  ;  Fountain  v.  The  Phanix  Ins.  Co.  (11  Johns,  393), 
also  cited  and  approved,  15  Johns.  25  ;  United  Sates  v.  1960 
Bags  of  Coffee  (8  Cranch,  404). 

3.  The  policy  is  void  by  reason  of  the  concealment  of  a 
material  fact. 

The  insured  knew,  when  they  smuggled  the  cable  on  board, 
that  they  should  have,  to  say  the  least,  no  more  than  a  defeasi- 
ble title  to  the  ship,  including  the  cable  ;  that  they  could  al- 
most give  no  other  title  to  the  wreck,  to  the  Insurance  of- 
fice, in  case  of  shipwreck  afterwards ;  and  that  the  ship 
would  be  liable  to  be  arrested,  taken  out  of  her  course,  de- 
tained, and  deprived  of  her  cable,  if  nothing  worse.  These, 
especially  in  the  case  of  a  valued  policy,  were  matters  mate- 
rial for  the  defendants  to  know.  Parkin  v.  Dick  (11  East  R. 
502). 
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4.  The  vessel  was  unseawortby. 

It  is  admitted,  that,  without  the  iron  cable,  she  would  be  un« 
seaworthy.  But  the  title  to  the  iron  cable,  as  we  have  seeo, 
was  vested  io  the  government  from  the  moment  it  was  put  on 
board,  and  dealt  with  contrary  to  law.  It  was  liable  to  be  taken 
at  any  moment.  It  did  not  belong  to  the  owners  of  the  ship, 
and  could  not  be  considered,  under  the  circumstances,  as 
making  a  part  of  her  for  the  purpose  of  rendering  her  seawor- 
thy. Nor  can  the  plaintiffs  be  permitted  to  show  and  insist 
upon  this  illegal  transaction  as  rendering  their  ship  seaworthy. 

It  is  to  be  remembered,  that  the  hempen  cable,  which  the 
Avon  had  on  board,  when  she  sailed  from  Waldoborougb,  was 
not  intended  to  be  kept  on  board  but  for  a  short  time,  and  until 
the  iron  eable  should  be  substituted.  It  was  not  intended  to, 
and  did  not  render  her  seaworthy  for  the  whole  voyage,  or  the 
whole  time  of  the  risk,  or  insurance.  Unless  the  iron  cable 
can  be  taken  into  view  for  this  purpose,  she  was,  therefore, 
unseaworthy. 

Storv  J.  The  present  policy  was  underwritten  for  all  the 
owners  upon  their  joint  account ;  and  under  such  circumstan- 
ces I  agree,  that  if  the  policy  at  its  inception,  was  found- 
ed in  any  illegality  (in  which  one  only  of  the  owners  (the  mas- 
ter,) who  is  said  to  be  the  owner  of  one  eighth,  participated, 
it  is  utterly  void  as  to  all ;  for  the  policy  is  not  divisible,  so 
as  to  be  good  in  part,  and  bad  in  part.  It  must  then  stand  in 
totOj  or  not  at  all.  The  case  of  Parkin  y,  Dick  (2  Camp.  R. 
221),  is  not  exactly  like  the  present ;  but  it  may  serve  to  il- 
lustrate the  principle.  The  policy  here  is  a  joint  contract  for 
all  the  owners  ;  and  no  recovery  can  be  had,  unless  it  is  legal 
as  to  all  of  them  ;  for  whatever  is  recovered  must  go  for  the 
joint  account.  If  all  the  plaintiffs  had  sued  on  the  policy  in  their 
own  names,  we  should  see  at  once,  that  the  objection  would 
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be  fatal.  It  can  make  no  difference,  that  the  suit  is  brought  in 
the  name  of  their  agents  ;  for  if  the  principals  could  not  re- 
coyer,  by  reason  of  any  illegality,  their  agents  cannot.  In 
Parkin  v.  Dick  (2  Camp.  R.  221),  the  policy  was  on  differ* 
ent  articles,  each  package  of  which  was  to  pay  the  same  aver- 
age, as  if  it  were  separately  insured  ;  and  some  of  the  articles 
specified  on  the  back  of  the  policy  were  naval  stores,  the  ex- 
portation of  which  was  prohibited,  without  a  license  from  the 
crown.  No  such  leave  was  obtained  for  the  voyage  ;  and 
Lord  EUefiOorough  first,  and  afterwards  the  Cour(  of  King's 
Bench,  held  the  policy  utterly  void,  as  to  all  the  other  articles 
insured,  as  well  as  the  naval  stores.  Lord  Ellenborough^  in 
delivering  the  judgment  in  the  Court  of  King's  Bench  (11 
East  R.  502,  503),  said  ;  '^  The  policy  is  one  entire  contract 
on  goods  to  be  thereafter  specified,  to  which  the  underwriters 
subscribed ;  and  the  subsequent  specification,  by  the  assured, 
cannot  alter  the  nature  of  the  contract  with  respect  to  the 
underwriters,  so  as  to  sever  that,  which  was  originally  one  en- 
tire contract.  It  has  .been  decided  a  hundred  times,  that  if  a 
party  insure  goods  altogether  in  one  policy,  and  some  of  them 
are  of  a  nature  to  make  the  voyage  illegal,  the  whole  contract 
is  illegal  and  void."  Now,  this  language  applies,  ajoriiori^  to  a 
joint  contract,  where  one  party,  by  reason  of  his  own  illegal- 
ity, is  incapable  of  recovering.  ^ 

But  the  main  questions  in  the  present  case  are,  first,  wheth- 
er there  is  any  illegality  in  the  transactions,  which  affected  or 
could  affect  the  owners  personally,  or  could  justify  proceedings 
tti  rem  against  the  vessel  insured  ;  and  secondly,  if  there  was, 
whether  that  illegality  was  of  a  nature,  which  affected  or  could 
affect  the  present  policy,  or  the  voyages  thereby  insured. 

In  respect  to  the  first  question,  the  material  facts  are,  that 
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before  the  ship  sailed  from  Waldoborough,  the  master  being, 
as  before  stated,  a  part  owner,  was  employed  by  the  other 
owners  to  procure  the  rigging  and  a  part  of  the  equipments  of 
the  ship.  The  master  employed  his  brother,  who  was  about 
to  sail  for  Pictou  in  Nova  Scotia,  to  procure  there  a  chain  ca- 
ble for  the  ship,  which  was  afterwards  intended  to  be  brought 
into  the  United  States,  and  placed  on  board  of  the  ship  (as  I 
think  the  subsequent  circumstances  show)  without  the  payment 
of  duties  upon  the  importation  thereof.  The  chain  cable  was  ac- 
cordingly bought  and  shipped  on  board  of  an  American  vessel, 
concealed  under  her  cargo.  The  vessel  afterwards  arrived  at 
New  York  without  the  cable's  being  entered  or  landed  there  ; 
and  the  cable  was  thence  carried  in  the  same  vessel  to  New 
Orleans,  where  it  was  secretly  and  without  any  license,  and 
without  the  payment  of  any  duties,  put  on  board  of  the  Avon, 
then  lying  in  that  port,  and  kept  concealed  on  board  until  her 
departure  from  the  port,  on  the  voyage  for  Liverpool,  during 
which  she  was  lost.  The  statement  of  facts  further  admits, 
that  there  is  no  evidence,  that  any  of  the  owners,  except  the 
master,  were  privy  to,  or  had  any  knowledge  of  these  doings, 
or  of  the  master's  intention. 

The  question,  then,  is,  whether  the  taking  on  board  of  this 
chain  cable,  at  New  Orleans,  under  the  above  circumstances, 
was  an  illegal  act,  for  which  the  owners  were  immediately  liable 
by  a  suit  in  personam^  or  the  vessel  herself  was  subject  to 
forfeiture.  The  argument  for  the  Insurance  Company  is,  that 
the  transaction  was  within  the  provisions  of  the  27th  and  28th 
sections  of  the  Duly  Collection  Act  of  1709,  ch.  128,  and 
also  against  the  provisions  of  the  60th  and  69th  sections  of 
the  same  Act. 

It  seems  to  me,  that  the  twenty-seventh  and  twenty-eighth 
sections  of  the  Act  may  at  once  be  laid  out  of  the  case.  The 
former  applies  only  to  vessels,  which  unlade  a  part  of  their 
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cargo  within  the  limits  of  some  district  of  the  United  States, 
or  within  four  leagues  of  the  coast  thereof,  and  before  such 
ship  or  vessel  shall  have  come  to  the  proper  place  for  the  dis* 
chaise  thereof.  The  28th  section  applies  only  to  the  vessel, 
which  shall  have  received  the  same  goods  so  unladen.  So 
that  it  is  apparent,  that  the  forfeitures  and  penalties  do  not 
cover  a  case,  like  the  present,  where  the  cable  was  unladen  af- 
ter the  arrival  of  the  vessel  at  her  proper  port  of  discharge, 
and  there  taken  on  board  of  the  Avon.  This  construction 
has  nothing  new  in  it.  It  was  many  years  ago  adopted  by 
this  Court  in  the  case  of  The  Schooner  Indtutry  (1  Gallis.  R. 
114). 

The  50th  section  of  the  Act  is,  however,  directly  in  point. 
It  prohibits  the  unlading  of  any  goods  brought  in  any  vessel 
from  a  foreign  place,  without  a  special  license  or  permit  of 
the  collector,  or  other  proper  officer  of  the  customs  ;  and  if 
they  are  unladen  without  such  a  license  or  permit,  and  are  of 
the  value  of  four  hundred  dollars,  the  vessel,  from  which  they 
are  unladen,  is  forfeited.  But  this  forfeiture  attaches  only  to 
the  unlading  vessel,  and  not  to  the  receiving  vessel.  ^  So 
that  under  this  section  of  the  Act  the  Avon  was  not  subject  to 
any  forfeiture.  But  there  is  a  clause  in  the  same  section, 
which  imposes  a  pecuniary  penalty  of  four  hundred  dollars 
upon  the  master,  and  any  other  persons,  who  shall  knowingly 
he  concerned  or^  aiding  in  such  unlading,  or  in  removing, 
storing,  or  otherwise  securing  the  goods.  The  master  of  the 
Avon  was  clearly  within  the  reach  of  this  prohibition  and 
penalty  ;  for  he  was  knowingly  concerned  in  the  unlawful 
unlading  of  the  iron  cable. 

The  sixty-ninth  section  of  the  same  Act,  also,  seems  to  me 
clearly  to  cover  the  present  case,  and  to  inffict  a  pecuniary 


1  7^e  Indiuiry  (1  Gallis.  R.  114). 
VOL.  IX.  16 


122  MASSACHUSETTa 

Clark  «(  al,  v.  Protection  Inrarance  Companj. 

penalty  oq  the  master  of  the  Avon.  It  provides,  that  if  any 
person  shall  conceal,  or  buy  any  goods,  knowing  them  to  be 
liable  to  seizure  under  the  Act,  he  shall  forfeit  and  pay  a  sum 
double  the  amount  in  value  of  the  goods  so  concealed  or  pur- 
chased. The  state  of  facts  shows  a  most  studied  concealment 
of  the  iron  cable  by  the  master  of  the  Avon,  and,  therefore, 
brings  him  clearly  within  the  reach  of  the  penalty.  But  then, 
there  is  no  forfeiture  inflicted  upon  the  vessel,  or  other  vehi- 
cle, or  the  store,  in  which  the  concealment  takes  place. 

The  result,  therefore,  is,  that  in  the  present  case  the  Avon 
was  not  subjected  to  any  forfeiture  whatsoever  in  rem  ;  but 
the  act  of  smuggling  and  concealing  the  iron  cable  was  illegal, 
and  the  roaster  of  the  Avon  was  concerned  in  such  smuggling 
and  concealment,  and  personally  liable  to  the  pecuniary  pen- 
alties prescribed  therefor.  I  adopt  the  doctrine  of  Lord 
fTob,  in  BarthUv.  Vinwr  (Carlton  R.  252),  and  of  Lord 
Chief  Justice  Timdal^  in  Dt  BegnU  v.  JlrmUtead  (10  Bingh. 
R.  107  -  1 10),  that  every  contract  made  for,  or  about  a  mat- 
ter or  thing,  which  is  prohibited,  and  made  unlawful  by  statute, 
is  a  void  contract,  although  the  statute  does  not  mention  that 
it  shall  be  so,  but  only  inflicts  a  penalty  on  the  offender ; 
because  a  penalty  implies  a  prohibition,  although  there  are  no 
prohibitory  words  in  the  statute.  In  other  words,  every 
statute,  imposing  a  penalty,  imports  a  prohibition,  and  makes 
the  prohibited  act  illegal. 

8o  that,  in  this  view,  we  are  driven  to  the  consideration  of 
the  other  question  in  the  case  ;  and  that  is,  whether  this 
illegality  was  of  a  nature,  which  affected,  or  could  affect  the 
present  policy,  or  the  voyage  or  voyages  thereby  insured. 
Now,  it  is  material  to  state,  that  the  question  is  not,  whether, 
if  a  seizure  of  the  ship  had  taken  place,  on  account  of  this 
illegal  conduct  of  the  master,  the  underwriters  would  have 
been  liable  for  any  loss  or  injury  consequent  thereon,   or 
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whether,  if  the  iron  cahle  had  been  seized  aod  confiscated  by 
a  regular  sentence  of  condemnation  for  the  illegal  unlading 
thereof,  the  underwriters  would  haire  been  liable  for  such  a  loss, 
as  an  appurtenance  of  the  ship.  There  is  no  doubt  whatso* 
oyer,  that  in  neither  case  would  the  underwriters  have  been 
liable  on  the  policy  ;  for  the  proximate  catise  of  the  loss 
would  baye  been  the  illegal  or  fraudulent  act  of  the  master, 
from  which,  under  our  policies,  the  underwriters  are  ordinarily 
exempted.  The  present  loss  was  by  the  peril  of  the  sea,  — 
a  peril  clearly  insured  against ;  and  if  we  are  to  regard  the 
maxim.  Causa  praxima,  nan  remoto,  speckUutj  the  plaintiffs  are 
entitled  to  recover  for  that  loss,  unless  the  policy  itself,  or  the 
voyage  was  illegal. 

I  confess  myself  wholly  unable  to  perceive  upon  what 
ground  the  policy  itself  is  void,  or  the  voyage,  during  which 
this  transaction  took  place,  is  illegal.  The  policy  was  on  time, 
for  the  term  of  one  year ;  and,  of  course,  covered  all  legal 
▼oyi^es,  which  might  be  undertaken  during  that  period.  At 
the  time,  when  it  was  underwritten,  there  is  no  pretence  to 
say,  that  it  was  in  the  contemplation  of  the  insured  to  engage 
io  any  illegal  voyages  whatsoever.  The  voyage  from  Wal- 
doboroogh  to  New  Orleans,  and  from  thence  to  Liverpool, 
was  in  all  its  objects  and  ends  perfectly  legal.  The  only 
possible  suggestion,  which,  upon  the  state  of  the  facts,  can  be 
made,  is,  that  the  master  about  that  period  contemplated  the 
procuremeut  of  a  chain  cable  for  the  ship  from  the  British 
Provinces,  which  might  at  a  subsequent  period  be  illegally 
taken  on  board  at  another  port,  and  which  was  in  fact  taken 
on  board,  long  after  the  policy  was  underwritten  and  had  at- 
tached upon  a  voyage  then  in  progress.  Now,  I  am  unable 
to  see,  how  the  validity  of  a  policy  can  be  affected  by  a  mere 
contingent  future  contemplated  illegal  act  in  the  progress  of 
a  voyage,  the  voyage  itself  being  otherwise  in  its  origin,  con- 
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coctioD,  and  accomplishment  perfectly  legal.  Suppose,  in 
the  present  case,  the  chain  cable  never  had  been  carried  to 
New  Orleans,  or  taken  on  board  the  Avon,  it  would  certainly 
be  difficult  for  a  moment  to  maintain  the  doctrine,  that  the 
policy  was  utterly  void.  A  mere  intention  to  do  an  illegal  act, 
or  other  act,  which  would  avoid  a  policy,  if  done,  but  which 
has  never  been  consummated  by  any  act,  has  never,  as  far  as  I 
know,  been  deemed  per  h  to  vitiate  the  policy.  There  is 
in  all  cases  of  this  sort  a  loctu  pmniUnHiB  ;  there  must  be  the 
act  and  the  intent  coupled  together.  If,  when  a  policy  on  a 
ship  is  underwritten,  the  owner  has  in  contemplation  a  devia- 
tion from  the  voyage  insured,  but,  from  a  change  of  purpose 
or  otherwise,  no  deviation  in  fact  takes  place,  we  all  know, 
that  the  policy  is  good,  and  covers  all  losses  insured  against. 
Put  the  case  much  stronger,  and  indeed  one,  which  reaches 
in  its  scope  the  present ;  suppose,  at  the  time  when  a  policy 
on  the  ship  is  underwritten  on  a  voyage  perfectly  lawful,  out 
and  home,  the  owner  has  it  in  contemplation  to  smuggle  a 
part,  or  even  the  whole  of  the  cargo  on  the  return  voyage,  but 
it  is  a  mere  contingent  intention,  and  not  absolute  ;  and,  in  point 
of  fact,  he  afterwards  in  the  course  of  the  voyage  changes  his 
intention,  or,  without  changing  his  intention,  no  smuggling  ever 
takes  place  ;  would  the  policy  be  utterly  void  in  its  concoction, 
so  as  not  to  cover  any  losses  occurring  in  the  course  of  the 
voyage  by  the  perib  of  the  sea  ?  I  know  no  case,  that  goes 
to  such  an  extent.  In  order  to  produce  such  an  effect,  as 
to  make  the  policy  utterly  void  in  its  origin,  it  is  necessary, 
that  the  plan  of  the  voyage  itself,  and  the  main  purposes  of  the 
enterprise  should  be  absolutely  illegal.  The  voyage  should 
be  originally  and  absolutely,  in  whole  or  in  part,  illegal,  as  to 
trade  and  objects  ;  such  as  a  voyage  to  and  from  an  enemy's 
port,  or  a  voyage  for  the  purpose  of  smuggling  goods  out  and 
home ;  or  a  voyage  in  the  violation  of  some  other  public  law, 
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such  as  the  breach  of  an  embargo  or  noD-intercourse  edict ;  ^ 
aod  not  merely  a  coDtiogent  inteDtion  to  do  some  collateral 
act  in  the  course  of  a  legal  voyage  or  trade,  which  might 
itself,  if  done,  be  illegal.  The  illegality  should  not  only  be 
contingently  contemplated  ;  but  there  should  be  some  overt 
act  put  in  progress,  as  by  sailing  in  furtherance  and  accom- 
plishment of  the  illegal  voyage. 

The  case  of  Parker  v.  Dick  (2  Camp.  R.  22  ;  S.  C.  II 
East  R.  502,  503),  was  a  case,  where  the  insurance  was  on 
goods,  a  part  of  which  were  by  law  prohibited  from  exporta- 
tion ;  it  was  held,  that  the  voyage,  as  to  such  goods,  was  ille- 
gal in  its  origin  ;  and  that,  therefore,  the  whole  policy  was 
void.  The  question  in  Marryatt  v.  Wilson  (8  Term  R.  31  ; 
S.  C.  1  Bos.  &  Pull.  430),  was,  whether  a  policy  on  a 
circuitous  voyage  from  America  to  the  East  Indies  was  pro- 
hibited by  the  British  laws.  It  was  held,  that  such  a  circui- 
tous voyage  was  not  so  prohibited  ;  and  consequently  the 
policy  was  valid  ;  but  otherwise  it  would  have  been  void.  In 
Bird  V.  P^ou^  Lord  Kenyan  held,  that  if  any  part  of  an 
integral  voyage  be  illegal,  a  policy  upon  the  integral  voyage 
is  void.  I  see  no  reason  to  doubt  the  correctness  of  this 
decision.  It  seems  founded  in  a  plain  principle  of  law,  that 
a  contract  is  an  entirety,  and  cannot  be  good  in  part  and  bad 
in  part.  It  is  true,  that  Lord  Kenyan  is  reported  in  WiUan 
V.  Marryait  (8  Term  R.  31,  47,  48),  to  have  gone  further, 
and  to  have  said,  that  if  there  were  any  infirmity  or  illegality 
in  any  part  of  the  integral  voyage,  it  would  have  made  the 
whole  voyage  illegal,  so  that  the  assured  could  not  recover 
on  a  policy  on  any  part  of  it,  even  a  policy  on  that  part  alone, 

1  See  1  Phillipfl  on  Insurance,  pp.  85,  91,  92,  2d  edit  1840. 
*  See  2  Selw.  N.  P.  991,  London  edit  1831 ;  Id.  Wheaton's  edit  voL 
ii.  p.  191  n. ;  iSL  C.  1  Phillips  on  loaniance,  p.  9 J,  2d  edit.  1840. 
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which  was  legal.  This  was  a  mere  obUer  dictum^  not  called 
for  by  the  case  ;  and  it  is  certamly  somewhat  shaken,  although 
not  overturned,  by  the  decision  in  Bird  v.  ^ppleton  (8  T.  Rep. 
562) .  On  that  occasion  Mr.  Justice  Lawrence  said  ;  ^^  In 
order  to  render  the  insurance  illegal,  the  illegality  should 
exist  during  the  course  of  the  voyage  insured."  It  will  be 
found  exceedingly  difficult,  in  point  of  principle,  to  distinguish 
between  an  illegality  in  a  former  voyage,  and  that  in  a  prior 
part  of  a  sound  voyage,  where  the  policy  covers  only  the  part 
of  the  voyage,  which  is  legal. 

There  are,  moreover,  other  cases  (on  which  I  shall  pres- 
ently have  occasion  to  comment),  in  which  a  doctrine  has 
been  asserted,  which  is  perhaps  not  easily  reconcilable  with 
that  in  Parker  v.  Dickj  unless  upon  the  ground,  that  the 
policy  in  that  case  was  made  upon  the  illegal  goods,  as  a  part 
of  the  specification  on  the  policy.  But,  certainly,  these  cases 
go  far  to  invalidate  the  broadness  of  the  argument,  which  has 
been  addressed  to  the  Court  upon  the  present  occasion. 
That  argument  goes  to  this  extent,  that  if  the  policy  covered 
any  property,  which  was  dealt  with  illegally  during  the  voy- 
age or  time  mentioned  in  the  policy,  it  avoided  the  policy. 
It  would  hence  follow,  that  if  a  ship  was  insured  upon  a  law- 
ful voyage,  and  afterwards,  during  the  course  of  the  voyage, 
she  should  be  engaged  in  any  transaction,  which  was  illegal, 
and  a  fortiori^  if  she  should  be  engaged  in  a  transaction,  which 
would  subject  her  to  seizure,  and  she  should  afterwards  be 
lost  by  a  mere  peril  of  the  seas  (no  seizure  having  been 
made),  no  recovery  could  be  bad  for  the  loss.  Now,  I  am 
not  ready  to  accede  to  that  proposition.  On  the  contrary, 
as  I  understand  the  law,  although  the  underwriters  would  not 
be  liable  for  a  loss  by  such  a  seizure  ;  yet  a  loss  occasioned 
by  any  other  peril  would  be  recoverable  ;  because  the  policy 
itself  would  originally  be  valid  at  its  inception,  and  the  voyage 
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would  be  lawful,  when  the  risk  attached.  I  agree,  that  if  there 
was  an  illegality  attaching  to  a  part  of  the  voyage  insured  at 
the  commencement  of  the  risk  under  the  policy,  it  would  avoid 
the  policy.  So  it  was  held,  in  regard  to  the  insurance  on  the 
ship  in  Bird  v.  Jippleton  (8  Term  R.  663,  566).  But  in 
that  very  case^  there  was  another  policy  on  goods ;  and  the 
objection  taken  was,  that  the  insured  could  not  recover  on  the 
policy  on  goods  belonging  to  the  owner  of  the  ship,  because 
the  ship  was  liable  to  seizure  on  account  of  an  illicit  traffic  in 
the  anterior  part  of  the  voyage.  Mr.  Justice  Lawrence ^  on 
that  occasion,  said,  that  he  did  not  think  the  objection  well 
founded. '  ^*  Here  (said  he)  the  illegality  commenced  by  the 
captain's  taking  on  board  a  cargo  at  Bombay  in  order  to  carry 
it  to  Canton  for  sale  (the  insurance  being  on  a  cargo  at  and 
from  Canton).  But  the  doctrine  relied  upon  by  the  defend- 
ant is  perfectly  new,  that  the  insured  cannot  recover  on  a 
policy  against  the  underwriters,  because  the  ship,  on  a  prior 
voyage,  had  been  guilty  of  some  transgression,  for  which  she 
was  liable  to  seizure.  That  is  not  a  risk  within  the  policy. 
If  the  ship  had  been  seized  for  this  cause  during  the  voyage, 
the  underwriters  would  not  have  been  liable.  They  are  only 
liable  for  risks  in  the  course  of  the  voyage  insured."  The 
same  doctrine  was  held  by  Mr.  Justice  Le  Blane,  in  the  same 
case.  So  that  we  see,  that  past  illegality  in  the  voyage  will 
not  affect  a  policy,  which  is  otherwise  legal.  Neither  should 
a  future  contingent  illegality.  There  must  be  a  present,  ac- 
tual illegality  attaching  to  the  very  policy,  at  the  commence* 
ment  of,  and  as  a  part  of,  the  risk. 

But,  then,  it  may  be  said,  that  here  the  illegal  intent  was 
completely  carried  into  effect  at  New  Orleans  ;  and,  therefore, 
there  is  both  jact  and  intent ;  and  then  the  policy  is  utterly 
void  ab  initio.  But  we  must  take  the  present  case  according 
to  the  truth  of  the  whole  circumstances.     The  first  question 
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is,  whether  the  policy  ever  attached  as  a  valid  contract  to  the 
ship.  If  it  did,  then  the  question  is  shifted.  It  is  no  longer, 
whether  the  policy  had  any  original  validity  ;  but  whether  an 
inteoded  subsequent  illegal  act,  consummated  long  after  it  at- 
tached to  the  ship,  in  the  progress  of  a  lawful  voyage,  would 
avoid  it  ab  initioy  or  only  exempt  the  underwriters  from  any 
losses  occasioned  by  that  illegal  act. 

Now,  it  is  here,  that  the  cases,  to  which  I  have  already  al- 
luded, may  be  deemed  to  apply.  They  in  effect  decide,  that 
if  the  voyage,  as  originally  insured,  was  valid,  any  subse- 
quent illegality  in  the  course  of  the  voyage  will  not  affect  the 
policy,  so  far  as  concerns  losses  on  property,  not  tainted  by 
such  illegality  I  although  connected  with  the  res  gesta.  In 
jBti^Ier  V.  Mlnutt  (1  Starkie  Rep.  222),  the  policy  was  on  a 
cargo,  on  a  voyage  from  an  enemy's  port,  with  a  clause  for  a 
return  premium  of  4  per  cent,  on  the  safe  arrival  of  the  vessel 
in  London  from  Bordeaux,  the  enemy's  port.  The  voyage 
was  undertaken  under  a  license  from  the  crown ;  but  it  was 
for  the  importation  of  certain  specific  articles  ;  and  others  were 
taken  on  board,  not  included  in  the  license.  The  suit  was 
brought  for  the  return  premium,  the  vessel  having  safely  ar- 
rived ;  and  one  objection  taken  was,  that  the  articles  taken  on 
board,  and  not  included  in  the  license,  vitiated  the  whole 
license  and  policy.  But  Lord  Elknborough  held,  that  under 
the  license  the  voyage  was  lawful,  and  although  the  ship  took 
on  board  other  articles,  that  only  removed  the  protection  pro 
tarUo.  The  same  point  was  held  in  Keir  v.  Andradt^  (6  Taunt. 
R.  498)  which  was  the  case  of  a  policy  on  goods  at  and  from 
London  to  Madeira,  valued  at  £1000,  to  pay  average  on  each 
package.  The  goods  were  300  barrels  of  gunpowder,  of 
which  the  exportation  of  150  barrels  only  were  authorized  by 
a  license  from  the  crown  ;  and  the  plaintiff  claimed  for  a  loss 
by  capture.     One  objection  taken  was,  that  the  exportation  of 
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the  second  150  barrels  was  prohibited,  and  by  statute  the  same 
barreb,  as  well  as  the  ship,  were  thereby  forfeited  ;  and  that, 
therefore,  the  whole  adventure  was  illegal,  and  the  insurance 
also  illegal  for  the  whole.  But  the  Court  held,  that  the  policy 
was  yalid,  and  covered  the  150  barreb,  the  exportation  of 
which  was  lawful,  but  not  the  other  150  barreb.  Now,  here, 
we  see,  that  there  was  not  only  an  original  intention  to  make 
an  illegal  exportation  of  the  second  150  barrels,  but  that  it  was 
carried  into  effect  by  an  actual  exportation  ;  so  that  there  was 
intent  and  act.  But  the  Court  thought,  that  as  the  voyage 
was,  under  the  license,  in  itself  legal,  the  illegal  exportation  of 
a  part  of  the  property  insured,  did  not  affect  that,  which  was 
within  the  license.^  This  is  certainly  a  very  strong  case, 
since  it  may  well  be  presumed,  that  the  whole  enterprise,  in 
its  origin  and  concoction,  was  for  the  whole  300  barrels  ;  and 
the  policy  was  made  to  cover  the  whole  ;  and  the  voyage  was 
commenced  and  prosecuted  with  the  same  intent.  The  case 
of  SeweU  v.  The  Royal  Exchange  Insurance  Company  (4 
Taunt.  R.  855),  approaches  very  near  to  the  present.  In 
that  case  there  were  two  policies  of  insurance,  one  on  the 
ship,  and  another  on  the  ship  and  freight ;  the  first  on  a  voyage 
at  and  from  Ramsgate  (England)  to  St.  Michaels  ;  the  sec- 
ond on  a  voyage  at  and  from  St.  Michaels  to  London.  The 
ship  was  Norwegian  built,  and  owned  in  Denmark,  then  hos- 
tile to  England,  and  was  purchased  by  the  plaintiff's  under  a 
license  from  the  king.  The  ship  was  chartered  by  the  mas- 
ter, as  agent  for  the  plaintiffs,  to  the  freighter  of  the  cargo,  for 
a  voyage  from  London  to  St.  Michaels,  and  there  to  take  on 
board  a  full  cargo  of  fruit,  and  bring  the  same  to  London. 
The  vessel  was  seized  at  St.  Michaels,  and  carried  to  Ter- 
cera,  and  there  sequestered.     The  loss  was  averred  to  be  by 


1  See  also  Camdo  v.  Briiien  (4  B&rn.  &  Aid.  184). 
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a  public  seizure  and  capture*  At  the  trial,  one  objection 
taken  was,  that,  under  the  British  Navigation  Act,  an  importa* 
tion  in  the  vessel  of  such  a  cargo  was  prohibited ;  and  that, 
since  the  charter  party  was  for  the  entire  voyage  out  and  home, 
the  illegality  vitiated,  as  well  the  policy  on  the  outward  voyage, 
as  that  upon  the  homeward  voyage.  The  jury  found  a  verdict 
for  the  plaintiffs  upon  the  policy  on  the  outward  voyage  ;  and 
this  verdict  was  afterwards  confirmed  by  the  Court.  On  this 
occasion,  Sir  James  Mansfield^  in  delivering  the  opinion  of 
the  Court,  stated  the  ground  of  the  decision  to  be,  that  it  did 
not  necessarily  follow,  that  the  master  might  not  have  obtained 
a  license  for  the  importation  from  the  crown,  which  was 
authorized  to  grant  one,  before  the  actual  importation  ;  and 
therefore  the  homeward  voyage  was  not  necessarily  illegal. 
But  the  Court  intimated  very  strongly,  that  if  the  homeward 
voyage  bad  been  illegal,  the  outward  voyage  being  legal,  there 
was  a  locuB  panUtntt^B  for  the  party  not  to  perform  the  latter, 
and  therefore  a  recovery  might  be  had  on  the  policy  on  the  out- 
ward voyage.  The  language  of  Sir  James  Mansfield  was ;  ^^Much 
of  the  argument  was,  that  this  was  an  illegal  voyage,  not  only 
in  the  contemplation  of  the  master  ;  but  that  he  was  bound  by 
the  charter  party,  which  he  had  entered  into,  to  pursue  it  at  all 
events.  It  is  not  necessary  now  to  decide,  what  would  be 
the  consequence  of  a  person  entering  into  a  charter  party  for  a 
voyage  out  and  home,  the  voyage  home  being  illegal,  and  of 
his  separating  it  into  two  voyages,  by  insuring  the  outward 
voyage  separately,  and  the  homeward  voyage  separately^  The 
Court  are  not  called  upon  to  decide,  whether  in  that  case  the 
outward  voyage  is  part  of  the  homeward  and  illegal  voyage. 
If  there  were  a  clear  locus  panitentiiBy  it  would  be  unnecessary 
to  decide,  that  the  outward  voyage  was  illegal ;  for  if  the  cap- 
tain, getting  out  thither,  discovered,  that  he  was  on  an  illegal 
charter  party,,  and  that  he  could  not  enforce  the  payment  of 
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his  freight,  be  might  go  off  to  any  other  part  of  the  world.** 
Now»  this  hiogaage  »  applied  to  a  case  far  more  striogent,  than 
that  sow  hefore  this  Court.  There,  the  original  voyage,  out 
and  home,  was  absolutely  fixed  and  in  progress  under  the  char- 
ter party.  Here,  the  whole  voyage  contemplated  by  the 
policy  was  legal ;  and  there  was  only  a  contingent  future  act  of 
lUegAlity  contemplated  to  be  done  by  the  master,  and  which 
might  never  be  done.  There  was  not  only  a  locw  pmrnUentim, 
but  there  was  a  contingency  as  to  the  future  purchase  nd 
arrival  of  the  chain  cable. 

The  case  of  the  Ocean  Insurance  Company  v.  PoUeyt  (13 
Peters  R.  157,  163,  164),  clearly  shows,  that  although  a  ves- 
sel insured  has  been  previously  guilty  of  an  illegality,  which 
subjects  her  to  forfeiture,  that  circumstance  will  not  affect  any 
contracts  touching  her  future  employment  in  a  legal  trade,  or 
on  a  legal  voyage,  or  a  policy  on  her  for  such  a  voyage.  Nay, 
as  was  said  in  Bird  v.  Jppkion  (8  Term  R.  563,  569,  570), 
the  antecedent  character  of  the  property  insured  or  the  title, 
by  which  it  has  been  obtained,  whether  illegal  or  not,  makes 
no  difference.  It  still  may  be  insured  on  a  legal  voyage. 
Suppose  goods,  smuggled  on  a  former  voyage,  were  afterwards 
embarked  on  a  new,  and  lawful  voyage,  never  having  been  seiz- 
ed, it  seems  clear,  that  they  would  be  insurable.  The  contract 
is  one  degree  removed  from  the  iUegality.' 

We  have  seen,  according  to  the  reasoning  and  authori- 
ties already  stated,  that,  where  the  voyage  is  legal,  a  future 
contemplated  illegality  in  the  course  of  that  voyage  does  not 
make  it  void  ab  initio.  Then  does  it  make  any  difference, 
that  the  future  illegal  act  is  consummated,  if  the  act  does  not 
contaminate  the  ?oyage  itself  ?  I  think  not.  If  the  illegal  act 
is  followed  by  a  forfeiture  and  seizure  of  the  thing  insured,  I 

1  See  jinn$troiig  v.  Tokr  (11  Wheat  R.  258). 
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agree,  that  the  underwriters  are  Dot  liable  for  the  loss.  But 
the  mere  fact  of  liability  to  forfeiture  does  not  avoid  the  in- 
surance, or  prevent  a  recovery  for  a  loss  by  any  independent 
peril.  The  fact  is,  that  a  ship  or  other  property  does  not 
lose  its  insurable  character  by  being  liable  to  seizure  and  for- 
feiture for  an  antecedent  act  or  for  a  subsequent  act,  by  which 
she  is  by  law  forfeitable.  Until  seized,  and  forfeited,  the  own- 
er retains  his  original  ownership  thereof.  Here,  as  has  been  al- 
ready suggested,  the  voyage  from  New  Orleans  to  Liverpool 
was  a  legal  voyage  ;  the  taking  on  board  the  chain  cable  there 
was  a  collateral  act,  illegal,  indeed,  but  no  more  touching  the 
legality  of  the  voyage,  than  if  there  had  been  taken  on  board 
some  illegal  ship-stores,  or  smuggled  wines  for  the  voyage.  It 
would  be  an  alarming  doctrine,  if  once  established,  that  any 
collateral  act  of  illegality  in  the  course  of  a  voyage,  not 
an  original  practical  ingredient  in  the  voyage  itself,  should 
avoid  a  policy  ab  initio.  A  single  bale  of  goods,  smug- 
gled by  the  master  or  owner  of  the  cargo,  in  the  course 
of  the  voyage,  might,  under  such  circumstances,  defeat  the 
whole  insurance  upon  the  ship  and  cargo,  or  both,  although 
there  was  no  illegality  otherwise  directly  attaching  to  them. 
When  the  chain  cable  was  taken  on  board  at  New  Orleans  the 
act  of  illegality  was  complete,  and  ended.  It  had  nothing  to 
do  with  the  further  prosecution  of  the  voyages  of  the  ship  for 
the  remaining  term  of  time,  covered  by  the  policy.  Suppose 
the  chain  cable  had  been  smuggled  on  a  former  voyage  by  the 
owners,  and  put  on  board  at  Waldoborough  or  New  Orleans, 
would  that  illegality  have  infected  the  subsequent  voyage  of 
the  ship,  while  it  remained  on  board  ?  Suppose  a  ship's  sails 
are  made  of  smuggled  canvass,  illegally  smuggled  into  the 
country,  will  that  avoid  an  insurance  on  her  on  any  subsequent 
voyages  ?  Certainly,  upon  authority  and  principle,  not. 
But,  then,  it  is  suggested,  that  the  insurance,  as  to  the  chain 
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cable  itself,  is  void  at  all  events.  It  seems  to  me  not,  upon 
the  ground,  that  the  title  was  in  the  owner,  and  the  illegality 
did  not  attach  to  the  voyage,  on  which  it  was  used.  It  is  like 
an  insurance  on  goods  already  smuggled.  The  chain  cable 
did  not  become  an  appurtenance  of  the  ship,  until  taken  on 
board  and  concealed.  The  act  of  illegality  was  then,  as  has 
been  already  suggested,  consummated  before  it  attached  to  the 
ship  as  a  part  of  her  equipment.  The  time,  when  the  antece- 
dent liability  to  forfeiture  took  place,  under  such  circumstan- 
ces, is  of  no  consequence,  whether  it  be  a  day,  or  a  year. 

Again,  it  is  suggested,  that  here  the  policy  is  void  ab  initio  by 
reason  of  the  concealment  from  the  underwriters  of  the  original 
intention  to  smuggle  this  chain  cable  on  board  of  the  ship  dur- 
ing the  voyages  and  term  of  time  insured.  Reliance  seems  to  be 
placed  for  this  suggestion  upon  an  obiler  dictum  of  Mr.  Jus- 
tice BayUy^  in  Parkin  v.  Dick  (11  East  R.  504),  where  he 
said,  that  the  ship  being  liable  to  seizure  in  consequence  of 
having  the  naval  stores  on  board,  was  thereby  subjected  to  an 
extra  risk,  which  ought,  therefore,  to  have  been  communicated 
to  the  underwriters  ;  and  the  omission  of  such  communication 
would  alone  have  avoided  the  policy.  I  meddle  not  with  that 
proposition,  with  reference  to  circumstances,  like  those  in 
Parkin  v.  Dicky  although  it  is  open  to  much  observation.  It 
is  sufficient  to  say,  that  in  that  case  the  insurance  was  directly 
in  part  on  property  exported  for  an  illegal  voyage.  Here  there 
was  in  contemplation  only  a  contingent  future  act  of  illegality. 
Has  it  ever  been  held,  that  the  non-disclosure  of  a  contingent  in- 
tention of  future  deviation,  or  even  a  present  positive  inten- 
tion of  future  deviation  from  the  voyage  by  the  insured,  was 
such  a  concealment,  as  would  avoid  a  policy  ?  Certainly,  such 
a  doctrine  could  hardly  be  mainuinable.  Again,  it  is  suggest- 
ed, that  the  ship  and  chain  cable  were  both  forfeited  to  the 
government,  and  vested  eo  insianti  in  the  government  by  oper- 
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atioD  of  laW)  as  soon  as  it  was  taken  on  board  ;  and  conse- 
quently the  owners  had  nothing  to  abandon  to  the  underwrit- 
ers ;  and  at  all  events,  the  chain  cable  was  forfeited,  so  that  it 
was  no .  lawful  appurtenance  of  the  ship,  and  she  was  not  sea- 
worthy for  the  voyage.  The  argument,  so  far  as  concerns  the 
ship,  has  been  already  answered,  by  showing,  that  she  was  not 
liable  to  forfeiture.  But  if  the  case  were  otherwise,  the  argu- 
ment is  founded  on  a  fallacy.  It  is  not  correct  to  say,  that 
property  forfeited  is  vested  in  the  government  at  the  very  mo- 
ment of  forfeiture,  and  the  title  of  the  owner  immediately 
devested.  On  the  contrary,  the  established  doctrine  is,  that, 
notwithstanding  the  forfeiture,  the  property  remains  in  the  own- 
er, until  it  is  actually  seized  by  the  government,  and  then  by 
the  seizure  the  title  of  the  government  relates  back  to  the  time 
of  the  forfeiture.  In  the  case  of  United  Staiei  v.  1960  Bagi 
of  Coffee  (8  Cranch,  404),  and  Gebton  v.  Hoyt  (3  Wheaton 
R.  247,  311),  there  had  been  a  seizure  and  prosecution  for 
the  forfeiture  by  the  government.  The  case  of  The  Mar$y 
in  this  Court  (1  Gallis.  R.  192,  198),  as  to  this  point,  has 
never,  to  my  knowledge,  been  doubted  or  denied.  The  case 
of  Lockyer  v.  Offley  (1  Term,  R  262,  260)  manifestly  pro- 
ceeded upon  the  ground,  that  until  seizure  the  property  of  the 
owner  was  not  devested.  Mr.  Justice  WilleSj  in  delivering 
the  opinion  of  the  Court  in  that  case,  said  ;  '^  But  it  has  been 
said,  that  under  the  Stat.  24  Geo.  3,  ch.  47,  and  the  Excise 
Laws,  the  forfeiture  attaches,  the  moment  the  act  is  done  ;  and 
that  the  barratry  (smuggling)  was  committed  during  the  voyage. 
It  may  be  so  for  some  purposes,  as  to  prevent  intermediate 
alienations  and  incumbrances.  But  I  think  the  actual  proper- 
ty is  not  altered,  till  after  the  seizure,  though  it  may  be  before 
condemnation."  The  same  doctrine  was  taken  for  granted  by 
the  Supreme  Court  in  The  Ocean  Insurance  Company  v.  Pol' 
leys  (13  Peters  R.  157.)     I  am  aware  of  the  bearing  of  the 
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cases  of  Fontaine  y.  The  Phcenix  Insurance  Company  (11 
Johns.  R.  293),  and  also  of  the  incidental  confirmation  of  the 
doctrine  thereof,  in  Jlmory  v.  McGregor  (15  Johns.  R.  24). 
But  I  am  not  prepared  to  accede  to  the  doctrine  there  stated, 
opposed,  as  it  is,  to  the  other  authorities  and  doctrines  already 
stated.  In  short,  I  have  been  long  accustomed  to  lay  it  up  as 
an  elementary  axiom  that,  in  all  cases  of  forfeiture  of  personal 
chattels,  the  property  of  the  owner  is  not  devested,  until  there 
is  an  actual  seizure  thereof  by  or  for  the  use  of  the  government 

This  view  of  the  matter  disposes  of  this  part  of  the  argu* 
ment  in  both  of  its  branches,  viz.  as  to  the  abandonment,  and 
as  to  the  seaworthiness  of  the  ship. 

Upon  the  whole,  my  judgment  is,  that  the  plaintiff  is  enti- 
tled to  recover  (or  a  total  loss  on  the  policy. 


Jambs  Bottohlet,  Jr.,  claimaivt  or  one  hundred  and 

FOURTEEN     PIECES    AND    TWO     CASES    OF  BrOADCLOTH, 

Plaintiff  in  error  0.  The  United  States. 

Where  a  party  is  charged  with  fraud  in  a  particular  Iraneaction,  evidence  may 
be  offered  of  similar  previoai  fraadalent  transactions  between  him  and  third 
persons.  And  whenever  the  intent  or  guilty  knowledge  of  a  party  is  ma- 
terial to  the  itsae  of  the  case,  coUaCeral  facts,  tending  to  establish  such  in- 
tent or  knowledge,  are  proper  evidence. 

When  a  public  officer  is  charged  with  conspiracy  or  fraud  in  the  discharge  of 
his  duties,  the  presumption  of  law  in  favor  of  his  innocence  will  prevail 
against  circumstaDces  of  suspicion  ;  but  it  may  be  overcome  by  proof  of  pre- 
Tions  delinquencies  of  a  similar  nature. 

Where  a  permit  to  unlade  and  deliver  goods  was  obtained  by  a  fraudulent  col- 
lusion between  the  claimant  and  the  deputy  collector  of  the  port  of  New 
York,  it  was  kddf  that  such  a  permit  was  utterly  void  ;  and  that  the  goods 
landed  under  it  were  forfeited. 

The  forfeiture  may  be  enforced  upon  a  general  count  under  the  60th  section 
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of  the  Collection  Act  of  1799,  ch.  128,  chargring  that  the  goods  were  landed 

toithovt  a  permit ;  for  a  void  permit  is  no  permit. 

i 

Parol  evidence  is  admissible  in  all  cases  to  establish  fraud. 
,  Whenever  a  contract  or  obligation,  nnder  seal,  is  void  ab  iniUOf  the  general 

'  plea  of  non  est  factum  is  proper.    Where  it  is'  merely  voidable,  a  special 

plea,  setting  forth  the  special  circumstances  is  necessary. 


This  is  a  writ  of  error  to  a  judgmeDt  of  coodemDation  in 
rem  by  the  District  Court  upon  aa  information  of  seizure  of  two 
cases  and  one  hundred  and  fourteen  pieces  of  broadcloth  seiz- 
ed on  land  at  Boston,  as  forfeited  to  the  United  States,  and 
claimed  by  James  Bottomley,  Jr.,  as  owner.  The  cause  was 
tried  by  a  jury,  and  a  verdict  found  for  the  United  States,  up* 
on  the  issue  on  the  first  count  in  the  information,  and  upon  this 
verdict  the  judgment  of  forfeiture  was  pronounced  by  the  Dis- 
trict Judge.  A  bill  of  exceptions  was  filed  at  the  trial,  and 
upon  that  bill  of  exceptions  the  present  writ  of  error  was 
brought  by  the  claimant  to  reverse  the  judgment. 

The  information,  or,  as  it  is  often  called,  libel  of  seizure, 
contained  two  counts.  The  first  count  was  founded  on  the  fif- 
tieth section  of  the  Revenue  Collection  Act  of  1799,  ch.  128, 
and  in  substance  alleged,  that  the  goods  were  imported  from  a 
foreign  port  or  place,  to  the  District  Attorney  unknown,  into 
the  port  of  New  York,  and  were  unladen  and  delivered  from 
the  vessel  or  vessels,  in  which  they  bad  been  imported,  at  the 
port  of  New  York,  without  any  license  or  permit  whatever, 
from  the  collector,  naval  officer,  or  other  competent  officer, 
contrary  to  the  fiftieth  section  of  the  Act  of  1799,  ch.  128. 
The  second  count  alleged,  that  the  same  goods  were  found 
concealed  in  a  certain  store  in  Boston,  the  duties  on  the  same 
goods  not  having  been  paid  or  secured  to  be  paid,  contrary  to 
the  form  of  the  statute  in  such  cases  made  and  provided. 
This  last  count  was  in  fact  founded  upon  the  sixty-eighth  section 
of  the  Act  of  1799,  ch.  128.  The  jury  found  a  verdict  for  the 
claimant  upon  the  issue  on  this  last  count,  which  may  therefore 
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be  Isud  out  of  the  case.  Upon  the  first  count  the  claimant  filed  a 
plea  allying,  that  the  goods  were  not  unladen  or  delivered  froai 
aoy  ship  or  vessel  within  the  United  States,  without  a  permit 
or  special  license  for  such  imlading  and  delivering,  in  manner 
and  form,  as  in  the  first  count,  was  alleged  ;  and  upon  this 
plea  issue  was  joined,  and  a  verdict  was  found  for  the  United 
States,  as  already  stated. 

The  fiftieth  section  of  the  Revenue  Collection  Act  of  1799, 
cb.  128,  in  substance  states,  that  no  goods,  wares  or  merchan- 
dise, brought  in  any  ship  or  vessel,  from  any  foreign  port,  or 
place,  shall  be  unladen  from  such  ship  or  vessel,  within  the 
United  States,  but  in  open  day,  &c.  &c.  ;  nor  at  any  time,  with- 
out a  permit  from  the  collector  and  naval  officer,  if  any,  for 
such  unlading  or  delivering ;  and  if  any  goods,  wares  or  mer- 
chandise, shall  be  unladen  or  delivered  from  any  such  ship 
or  vessel,  contrary  to  the  direction  aforesaid,  it  is  among  oth- 
er things  declared,  that  they  shall  become  forfeited. 

Id  point' of  fact,  the  goods  in  the  present  case  were  unladen 
and  delivered  at  the  port  of  New  York,  upon  a  permit,  regu- 
lar in  form,  granted  by  the  deputy  collector,  to  the  claimant. 
But  the  United  States  contended,  and  ofifered  proof,  that  the 
permit  was  obtained  by  the  claimant  by  a  fraudulent  conspira- 
cy with  and  bribery  of  the  deputy  collector  of  the  port  of 
Niew  York,  and  by  false  and  fraudulent  invoices  produced  by 
the  claimant;  and  the  United  States  contended,  that  if  this 

« 

state  of  facts  was  established  in  evidence,  then  the  permit  was 
a  mere  nullity. 

The  bill  of  exceptions  stated  as  follows :  ^^  Upon  the  trial,  the 
Attorney  of  the  United  States  ofifered  evidence  for  the  avow- 
ed purpose  of  proving,  in  connexion  with  other  evidence  to  be 
offered,  that  for  a  number  of  months  previous  to  May,  1838, 
the  date  of  the  original  seizure  of  the  said  goods,  the  claimant 
bad,  by  fraudulent  conspiracy  with,  and  the  bribery  and  cor- 
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ruption  of,  one  Jaroes  CampbeU,  a  deputy  collector  of  the 
port  of  New  Yorky  fraudulently  and  illegaUy  obtaioed  permit^ 
for  the  landing  of  large  quantities  of  broadcloths,  of  a  similar 
character  and  description  to  those  described  in  said  ioformatioo, 
and  without  having  paid  the  duties  prescribed  by  law  thereon, 
and  of  which,  the  said  Attorney  proposed  to  offer  evidence 
tending  to  show,  that  the  goods  described  in  said  informaiion 
were  a  party  and  proposed  to  offer  in  evidence,  twenty*three 
entries  of  cloths,  nuide  by  the  said  claitaant,  before  the  said 
Campbell,  between  the  fifth  day  of  August,  1837,  and  the 
fifteenth  day  of  March,  1838,  in  each  of  which  entries  the  said 
Campbell  had  designated  and  selected  the  packages,  set  down 
as  of  the  highest  cost,  to  be  sent  to  the  Appraiser's  OflSce  for 
appraisement. 

^^  And  for  the  purpose  of  explaining  and  showii^  the  said 
system  of  fraudulent  collusion  and  bribery,  the  said  Attorney 
of  the  United  States,  also  having  made  proof,  that  the  original 
was  lost  or  in  the  hands  of  the  said  claimants,  and  of  nodce  to 
the  claimant  to  produce  the  same,  proposed  to  offer  proof  of 
the  contents  of  a  certain  entry  of  broadcloths  other  than  those 
set  forth  in  the  information,  imported  in  a  ship  called  the 
Roscoe,  by  the  claimant,  and  by  said  claimant  entered  before 
or  with  the  said  Campbell,  on  the  —  day  of  >  ■  ■  ,  1838,  in 
which  said  entry  said  CampbeU  had  in  like  manner  designated 
and  selected  the  package,  set  down  therein  as  of  the  highest 
cost,  to  be  sent  to  the  Appraiser's  Office  for  appraisement, 
and  did  then  and  there  propose  to  offer  other  documents,  and 
the  evidence  of  certain  officers  of  the  customs  of  New  York, 
to  show  that  said  package,  so  designated,  was  passed  and  al- 
lowed as  being  correctly  entered  ;  and  that  thereafterwards, 
at  New  York,  the  whole  of  said  packages  contained  in  said 
entry,  by  the  Roscoe,  upon  seizure,  and  examination  and  ap- 
praisement  were,  and  the  cost  thereof,  with  the  exception  of 
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said  ptckage  so  designated  hj  said  CampbeU,  found  to  bo 
frkelj  and  fraudulently  set  down  in  said  entiy. 

"  To  the  admission  of  each  and  all  of  which  papers  and  doc- 
utnents  and  said  cestimony,  the  counsel  for  said  claiflDant  ob- 
jectedi  ^  being  irrelerant,  and,  as  they  contended,  offered 
merely  to  prove  the  BDisconduct  of  the  claimant  in  the  im* 
portatioe  of  goods,  other  than  those  mentioned  in  the  infor*- 
mation,  and  in  making  fraudnlent  entries  of  the  same,— -where- 
by the  jury  tfi^bc  and  would  be  prejudiced  as  to  the  goods 
set  forth  in  the  information.  But  die  Court  overruled  the  ob- 
jectioo,  and  the  said  entries,  documents  and  testimony  were 
admitted,  and  went  in  evidence  to  the  jury. 

^^  The  counsel  for  the  government  proposed  also  to  show, 
that  said  Campbell  did  not,  in  relation  to  entries  made  by  otfa« 
er  individuals,  than  said  claimant,  before  him,  as  said  deputy 
collector,  usually  indicate  or  select  to  be  sent  for  appraise^ 
ment,  the  package,  set  down  therein,  as  of  the  highest  cost, 
and  for  that  purpose  offered  a  certain  entry  made  by  a  certain 
Thomas  Hunt  &  Co.,  dated  March  IStb,  1888,  of  goods  be« 
fore  and  with  said  Campbdl,  imported  by  them  in  the  ship 
Independence,  in  which  said  Campbell  had  not  so  indicated 
and  selected  the  highest  cost  package,  as  set  forth  in  said  en* 
try.  To  the  admission  of  this  evidence  the  counsel  for  the 
claimant  objected,  but  the  Court  overruled  the  objection,  and 
saud  document  was  read  and  went  in  evidence  to  the  jury. 

^^  The  counsel  for  the  government  further  proposed  to  show, 
that  certain  broadcloths  of  die  same  character,  cost,  and  value 
as  those  imported  by  claimant  in  the  Roscoe,  were  shipped  in 
England  at  or  about  the  time  when  said  claimant's  goods  by 
the  Roscoe  were  shipped  ;  that  said  goods  were  shipped  by 
the  same  persons  in  Liverpool  as  had  shipped  the  claimant's 
goods  by  the  Roscoe,  and  all  the  other  goods  of  claimant  con- 
tained in  said  twMity-three  entries  before  described  ;  theU  the 
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marks  an  the  eoMes  containing  said  goods  were  tdentieal  with  the 
marks  on  the  cases  of  claimant's  goods  fry  the  Roscoe ;  that 
the  numbering  on  said  cases  was  an  exact  cmd  progressive  con- 
tinuation of  the  numbering  on  the  cases  containing  claimant's 
said  goods  fry  the  Roscoe  ;  that  said  goods  arrived  hj  four  dis- 
tinct importations  at  New  York,  soon  after  the  seizure  of  the 
claimant's  goods  per  Roscoe,  and  before  notice  of  said  seizure 
could  possibly  have  reached  England ;  that  said  goods,  on 
their  arrival  were  not  entered,  but  sent  to  the  Custom  House 
stores,  where  they  lay  several  months  ;  but  they  were  eventu* 
ally  entered  by  one  William  Bottomley,  as  being  the  property 
of  James  Bottomley,  senior  ;  that  the  invoices  had  no  export- 
er's oath  at  the  time  of  shipment,  as  is  usual,  but  the  same  was 
taken  in  England  several  months  afterwards,  and  after  a  lapse 
of  time  fully  sufficient  for  the  transmission  of  intelligence  to 
England,  of  said  seizure  of  claimant's  goods  by  the  Roscoe  ; 
that  the  said  invoices  and  oaths  (when  thus  after  the  said  lapse 
of  time  produced)  set  forth  the  cost  of  said  goods  at  a  great- 
ly higher  rate  and  sum  than  said  goods  so  imported  by  claim- 
ants in  the  Roscoe,  and  proposed  to  submit  this  evidence  to 
the  jury  as  tending  to  show,  that  the  said  goods  in  fact  belong- 
ed to  the  claimant,  and  that  the  cost  of  said  goods,  as  set  forth 
in  the  invoices  and  entries  thereof,  thus  eventually  made, 
show  that  the  cost  of  the  goods  by  the  Roscoe,  as  entered  by 
the  claimant,  was  knowingly  and  fraudulently  set  forth  in  the 
entry  thereof. 

^^  To  all  and  every  part  of  this  evidence  the  claimant's 
counsel  objected  ;  but  the  objection  was  overruled,  and  the 
evidence  was  submitted  to  the  jury. 

^^  The  counsel  for  the  clainuuit  requested  the  Court  to  in- 
struct the  jury,  that  if  a  permit  was  actually  granted,  although 
obtained  by  fraud,  it  would  not  be  void,  but  good  within  the 
fiftieth  section  of  the  Collection  Law  of  1799.    But  the  Court 
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did  not  so  instruct  the  jury,  but  did  instruct  them,  that  it  they 
should  find  from  the  evidence,  that  the  permit  given  in  the 
case  was  obtained  by  fraudulent  collusion  on  the  part  of  the 
claimant  with  the  deputy  collector,  in  such  case  the  permit 
should  be  considered  as  void,  and  the  information  would  be 
maintainable  on  the  first  count. 

^*  The  counsel  for  the  claimant  also  requested  the  Court  to 
instruct  the  jury,  that  if  a  permit  obtained  by  fraudulent  col- 
lusion on  the  part  of  the  claimant  aforesaid,  is  by  law  void, 
and  goods  landed  under  the  same,  are  forfeited  within  the  said 
fiftieth  section  of  said  act ;  yet  that  the  first  count  in  said  in- 
formation is  not  sufficient,  in  point  of  law,  to  reach  the  case 
of  goods  thus  landed.  But  the  said  Judge  did  not  so  instruct 
the  jury  ;  but  did  instruct  them,  thbt  said  first  count  in  said 
information,  is,  in  point  of  law,  sufficient  to  reach  the  case  of 
goods  purporting  to  be  landed  under  such  permit  so  obtained." 
The  cause  was  argued  by  iUt/b,  District  Attorney,  and 
Fletcher  and  BartkUj  for  the  United  States,  and  by  Spragtie 
and  Gray  (with  whom  was  JIfflfer,  of  New  York).  Their 
aj^uments  are  fully  commented  on  in  the  opinion  of  the  Court. 

Stort  J.  Upon  this  bill  of  exceptions  the  questions, 
which  have  been  argued  at  the  bar,  are  ;  (1.)  Whether  the 
evidence,  as  above  stated,  was  properly  admitted  at  the  trial 
by  the  learned  District  Judge.  (2.)  Whether  the  points  of 
law  ruled  by  him,  as  to  the  effect  of  fraud  and  collusion  in 
obtaining  the  permit,  were  correctly  ruled. 

In  respect  to  the  evidence  admitted  at  the  trial,  assuming 
that  the  other  points  are  in  favor  of  the  United  States,  I  am 
clearly  of  opinion,  that  the  whole  of  it  was  admissible  to  sub- 
stantiate the  fraud.  It  divides  itself  into  four  heads  ;  (1«)  The 
evidence  tending  to  prove  the  conspiracy  and  fraud  and  col- 
lusion of  the  claimant  and  the  deputy  collector,  in  respect 
to  the  twenty-three  packages  of  goods,  of  which  the  goods 
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iiecured  were  a  part.  It  is  scarcely  contested^  that  this  was 
proper  evidence.  (3.)  The  evidence  tending  to  prove,  that 
the  goods,  imported  in  the  Roscoe  by  the  claimant,  were 
imported  and  landed  by  the  perpetration  of  a  similar  frand 
between  the  same  parties*  (3.)  The  evidence  tending  to 
prove,  that  in  other  cases  of  the  importation  of  similar  goods 
by  other  importers,  the  deputy  collector  did  not  select  the 
highest  cost  packages,  as  he  did  in  the  case  of  the  claimant, 
and  thereby  to  strengthen  the  inference  of  conspiracy  and 
fraud  and  collusion.  (4.)  The  evidence  of  the  importation 
of  other  good^  of  the  same  character,  cost,  and  value,  as  those 
imported  by  the  claimant  in  the  Roscoe,  shipped  about  the 
same  time  with  those  in  the  Roscoe,  marked  with  the  same 
marks,  and  numbered  in  an  exact  and  progressive  Continuaticm 
of  the  cases  of  the  goods  of  the  claimant  in  the  Roscoe  ;  and, 
also,  evidence,  that  the  same  goods  arrived  in  four  different 
shipments  soon  after  the  seizure  of  the  claimant's  goods  in  the 
Roscoe,  and  before  the  news  of  the  seizure  could  have  reached 
England  ;  that  the  same  goods  were  not  then  entered  at  the 
Custom  House,  but  were  entered  by  one  William  Bottomley, 
as  being  the  property  of  James  Bottomley,  senior,  after  full 
knowledge  of  the  seizure  must  have  been  known  in  England  ; 
and  that  they  were  then  entered  at  a  greatly  enhanced  price 
and  rate  beyond  those  imported  b  the  Roscoe.  This  last 
evidence  was  avowedly  offered  as  tending  to  establish  two  im* 
portant  facts ;  (1.)  that  the  claimant  was  the  real  owner  of 
these  shipments  ;  (2.)  that  the  costs  of  the  goods  by  the 
Roscoe,  as  entered  by  the  claimant,  was  knowingly  and  frau- 
dulently set  forth  in  the  entry. 

The  objection  taken  to  all  these  three  last  portions  of  die 
evidence  excepted  to,  is,  that  it  is  res  tfUer  aliot  oeto,  and 
upon  other  occasions  ;  and  therefore,  not  properly  admissible 
to  establish  a  fraud  in  the  case  of  the  importation  of  the  goods 
DOW  before  the  Court.     But  it  appears  to  me  clearly  adroia- 
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sible  upon  the  general  doctrine  of  evidence  in  cases  of  con* 
^piracy  and  fraud,  where  other  acta  in  furtherance  of  the  same 
general  fraudulent  design  are  admissible  ;  first,  to  ostablish  the 
fact,  that  there  is  such  a  conspiracy  and  fraud ;  and,  secondly, 
to  repel  the  suggestion,  that  the  acts  might  be  fairly  attributed 
to  accident,  mistake,  or  innocent  rashness,  or  negligence.     In 
most  cases  of  conspiracy  and  fraud,  the  question  of  intent, 
or  purpose,  or  design  in  the  act  done,  whether  innocent  or 
illegal)  whether  honest  or  fraudulent,  rarely  admits  of  direct 
•od  positire  proof ;  but  it  is  to  be  deduced  from  Tarioua  oir* 
cufflstances  of  more  or  less  stringency,  and  often  occurring, 
not  merely  between  the  same  parties,  hut  between  the  party 
charged  with  the  conspiracy  or  fraud  and  third  persons.     And 
ID  all  cases,  where  the  gnilt  of  the  party  depends  upon  the 
intent,  purpose,  or  design,  with  which  the  act  is  done,  or  upon 
his  giulty  knowledge  thereof,  I  understand  it  to  be  a  general 
rule,  that  collateral  facts  may  be  examined  into,  in  which  be 
bore  a  part,  for  the  purpose  of  establishing  such  guilty  intent, 
design,  purpose,  or  knowledge.     Thus,  in  a  prosecution  for 
nttering  a  bank  note,  or  a  bill  of  exchange,  or  promissory  note, 
with  knowledge  of  its  being  forged,  proof,  that  the  prisoner  bad 
littered  other  forged  notes  or  bills,  whether  of  the  same  or  of 
a  different  kind,  or  that  he  had  other  forged  notes  or  bills  in 
his  possession,  is  clearly  admissible  as  showing,  that  he  knew 
the  note  or  bill  in  question  to  be  forged.     So  the  law  is  laid 
down  in  Mr.  Phillips  and  Mr.  Amos's  excellent  Treatise  on 
Evidence,  in  the  last  edition.^    The  same  doctrine  is  applied 
in  the  same  work  to  a  prosecution  for  uttering  counterfeit 
money,   where   the   fact  of  having  in  his   possession  other 
counterfeit  money,  or  having  uttered  other  counterfeit  money, 
is  proper  proof  against  the  prisoner  to  show  his  guilty  knowl- 

■    '"  9  '  '      ' 

1  PhillipB  &  Amos  on  Evidence,  8th  London  edit,  494. 
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edge.^  I  have  looked  into  the  authorities  ;  and  they  fully 
support  the  statement  of  the  learned  writers.  The  King  v. 
fVylie  (4  Bos.  &  Pull.  92),  is  very  strong  to  the  purpose  ; 
as  are  also  Rix  v.  Ball  (1  Russ.  &  Ryan,  Crown  Cases,  132), 
and  Rex  v.  Balls  (1  Moody's  Cr.  Cases,  470),  and  Rex  v. 
Hough  (I  Russ.  &  Ryan,  120).  Many  other  cases  maybe 
easily  put,  involving  the  same  considerations.  Thus,  upon 
an  indictment  for  receiving  stolen  goods,  evidence  is  admissi* 
ble,  that  the  prisoner  had  received,  at  various  other  times, 
different  parcels  of  goods,  which  had  been  stolen  from  the 
same  persons,  in  proof  of  the  guilty  knowledge  of  the  prisoner.^ 
So,  in  an  indictment  for  a  conspiracy  to  create  public  discon- 
tent and  disaffection,  proof  is  admissible  against  the  prisoner, 
that  at  another  meeting  held  for  an  object  professedly  similar, 
and  of  which  the  prisoner  was  chairman,  resolutions  were  passed 
of  a  character  to  create  such  discontent  and  disaffection.'  In 
short,  wherever  the  intent  or  guilty  knowledge  of  a  party  is  a 
material  ingredient  in  the  issue  of  a  case,  these  collateral  facts, 
tending  to  establish  such  intent  or  knowledge,  are  proper 
evidence.  In  many  cases  of  fraud' it  would  be  otherwise  im- 
possible satisfactorily  to  establish  the  true  nature  and  char- 
acter of  the  act.  Thus,  for  example,  in  cases  of  asserted 
fraudulent  conveyances,  procured  by  imposition  and  undue 
influence,  or  otherwise,  it  may'  often  be  necessary  to  give 
evidence  of  collateral  transactions  of  a  similar  nature  between 
the  parties,  or  between  the  criminated  party  and  third  persons, 
to  establish  the  point,  although  general  imputations  of  an  intend- 
ed or  attempted  fraud  upon  third  persons  in  other  transactions 
of  a  totally  different  nature,  might  not  be  admissible.^    If  the 

1  Phillips  &  Amos  on  Evidence,  8th  London  edit,  495. 
*  Rex  V.  Dunn  (1  Moody  Cr.  Cases,  146;  PhUHps  &  Amos  on  Evid. 
8th  London  edit,  497. 

3  The  King  v.  HwU  (3  Barn.  &  Aid.  566,  r>7d). 

4  See  S<mt$  v.  Skinner  (16  Mass.  R.  348, 360). 
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question  were,  whether  a  particular  voluntary  conveyance  was 
made  in  fraud  of  creditors,  it  might  afford  very  strong  evidence 
of  the  intent,  if  by  like  conveyances  to  other  persons,  who  are 
mere  volunteers,  made  about  the  same  time,  the  grantor  had 
parted  with  all  his  other  property  ;  yet  the  objection  might  be 
there  stated,  that  they  were  re$  inter  alios  acta.  The  fourth  por- 
tion of  the  evidence  objected  to,  stands,  as  the  learned  counsel 
for  the  plaintiff  in  error,  admits,  upon  stronger  grounds  in  his 
favor,  than  any  of  the  others  ;  and  yet,  I  think,  that  taking 
all  the  circumstances  together,  it  is  impossible  not  to  feel, 
that  the  jury  might  well  believe,  that  these  last  shipments  were 
the  property  of  the  claimant,  and  were  shipped  for  the  like 
purposes  of  fraud  ;  and  that  the  subsequent  entry  of  them  in 
the  name  of  the  father,  upon  invoices  of  a  much  higher  valua- 
tion of  the  cost  of  the  goods,  was  a  mere  cover  to  escape 
seizure,  and  demonstrated,  that  the  other  goods,  imported  in 
the  other  vessels,  had  been  grossly  and  fraudulently  under- 
valued. I  do  not  say,  that  the  conclusion  was  inevitable*  It 
is  sufficient  to  establish  the  admissibility  of  the  evidence,  that 
it  might  legitimately  lead  the  jury  to  such  a  conclusion. 

There  is  a  still  stronger  ground  applicable  to  cases  of  this 
sort,  which  makes  it  incumbent  upon  the  government  to  make 
out  strong  proof  of  conspiracy,  collusion,  and  fraud.  The 
chaise  is  against  a  public  officer  of  such  conspiracy,  coUu* 
sion,  and  fraud,  m  the  discharge  of  the  duties  of  his  office. 
Now,  the  ordinary  presumption  of  law  is  in  favor  of  the  inno- 
cence of  the  officer,  and,  if  I  may  so  say,  of  his  general  char- 
acter being  elevated  above  the  meanness  of  perpetrating  an 
official  fraud.  This  presumption  will  prevail  even  against 
circumstances  of  suspicion.^  But  it  is  completely  overcome 
by  the  fact,  that  you  establish  beyond  controversy  similar 


1  See  Uniied  SUaUs  v.  Haytoard  (2  Gallls.  R.  485,  498). 
VOL.  IX.  19  ' 
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official  delinqueocies  on  bis  part  in  other  transactions  of  a  sim- 
ilar character,  and  especially  in  other  transactions  between 
himself  and  the  same  party.  He,  who  has  the  baseness  to  accept 
a  bribe,  or  knowingly  to  connive  at  a  false  entry  of  goods  to 
defraud  the  public  in  one  case,  withdraws  from  himself  all  the 
sanctity  of  his  official  character  in  other  cases  of  a  similar  na- 
ture. And,  if  the  machinery  to  accomplish  the  fraud  in  one 
case,  is  exactly  the  same,  to  which  he  resorts  in  another,  the 
presumption,  that  he  intends  the  ^ike  fraud,  becomes  highly 
inflamed,  if  not  positively  irresistible.  To  exclude  evidence 
of  the  use  of  such  machinery  in  other  cases,  shown  to  be 
fraudulent,  would  be  to  shake  all  just  confidence  in  the  rules 
of  evidence  in  the  administration  of  public  and  civil  justice. 

The  other  questions,  which  arise  upon  the  instructions  asked 
and  refused,  as  well  as  upon  those  given  by  the  learned  Judge 
of  the  District  Court,  resolve  themselves  into  these  two. 
(1 .)  Whether,  if  the  permit  was  obtained  by  a  fraudulent  col- 
lusion between  the  claimant  and  the  deputy  collector,  it  was 
utterly  void  ;  (2.)  And  if  so  void,  whether  the  goods  landed 
under  such  a  permit  so  obtained,  can  be  declared  forfeited 
upon  the  first  count,  as  actually  framed ;  or  whether  there 
should  have  been  a  special  count  framed,  stating  the  actual 
facts  of  the  fraud,  and  then  concluding,  that  so  the  permit  was 
void.  I  say,  that  these  are  the  only  questions  ;  for,  upon  the 
actual  posture  of  the  case  before  the  Court,  no  other  questions 
properly  arose  in  judgment.  And  if  the  instructions,  asked  by 
the  claimant,  and  refused  by  the  Court,  went  beyond  these, 
they  were  properly  refused,  as  being  abstract  and  irrelevant  to 
the  actual  merits  of  the  controversy,  or  were  too  vague  and 
general  to  entitle  the  claimant  to  have  them  answered.  The 
Supreme  Court  of  the  United  States  have  often  held,  that  it 
is  no  error  to  refuse  instructions,  asked  by  a  party,  which  are 
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open  to  either  objection ;  because  tbej  may  have  a  tendency 
to  mislead  the  jury. 

In  the  first  place,  then,  was  the  permit  in  the  present  case, 
if  obtained  by  fraud  and  coUusion  between  the  claimant  and 
the  deputy  collector  utterly  void,  so  that  it  may  be  treated  as  a 
mere  nullity,  exactly  as  if  there  had  been  no  permit  at  all  for 
the  landing  of  the  goods  ?  The  point  is,  as  far  as  I  know, 
new  with  reference  to  the  50th  section  of  the  Act  of  1799, 
ch.  128  ;  and,  therefore,  it  must  be  disposed  of  upon  general 
principles  and  the  analogies  of  the  law.  Now,  the  general 
nde  certainly  is,  that  whenever  fraud  intervenes  in  any  act, 
contract,  deed,  conveyance,  or  other  instrument,  however 
soleom  it  is,  it  is,  as  to  the  party,  upon  whom  the  fraud  is  per* 
petrated,  or  whom  it  is  designed  to  injure,  utterly  void.  If  the 
fraud  is  concocted  for  the  purpose  of  cheatmg  third  persons, 
it  may  bind  the  immediate  parties  to  it,  so  as  to  estop  them 
from  setting  up  the  original  invalidity  of  the  transaction.  But, 
as  to  such  third  persons,  the  transaction,  however  solemn  it 
may  be,  is  utterly  void ;  and  it  may  be  treated  as  a  nuUity, 
whenever  it  is  asserted  in  opposition  to  their  rights.  But 
when  the  fraud  is  perpetrated  by  one  of  the  parties  to  the 
transaction  upon  the  other,  there  the  transaction,  be  it  what 
it  may,  an  act  i»  paisy  a  deed,  an  authority,  a  conveyance,  or 
any  other  instrument,  is  utterly  void.  In  contemplation  of  law 
it  never  had  any  existence  whatsoever.  This  is  the  general 
rule.  It  operates  universally  as  between  the  parties  them- 
selves  ;  although  there  may  be  exceptions  to  it  in  particular 
cases  in  favor  of  third  persons,  as  for  example,  in  cases  of 
negotiable  instruments,  bank  notes,  and  other  currency,  where 
reasons  of  public  policy  and  the  interests  of  ban&  fid€ 
holders  may  require  exceptions.  Such,  however,  is  not  the 
present  case  ;  for  here  the  claimant,  the  concoctor  of  the 
very  fraud,  (if  proved,)  sets  it  up  to  protect  himself  against 
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the  rights  of  the  very  party,  whom  he  had  defrauded*  He 
says,  in  effect,  I  have  bribed  and  corrupted  your  agent,  and 
have  corruptly  and  illegally  obtained  from  him  a  permit  to  land 
these  goods  in  violation  of  your  rights-;  and,  now  I  insist,  that 
I  have  a  right  by  law  to  shield  myself  and  my  property  from 
forfeiture,  under  the  protection  of  that  very  permit,  as  if  it 
were  a  legal  and  honest  instrument.  Now,  I  know  of  no  case, 
and  of  no  doctrine,  which  thus  enables  a  man  to  set  up  his  own 
turpitude,  dishonesty,  and  illegal  acts,  as  a  defence  against  the 
rights  of  the  innocent  and  injured  party. 

In  the  common  case  of  a  conveyance  to  defraud  creditors, 
we  all  know,  that  it  is  valid  and  obligatory  between  the  par- 
ties ;  because  the  law  will  not  tolerate  the  grantor  in  setting 
up  his  own  turpitude,  to  avoid  his  own  solemn  act.  It  leaves 
him  to  bear  the  burden  of  his  own  iniquity,  and  to  submit  to 
the  loss  of  the  property,  of  which  he  intended  to  cheat  others, 
upon  the  known  maxim.  In  pari  delicto  meKor  ut  conditio  poi* 
ridentii.  As  the  party  has  made  his  own  bed,  so  he  must  lie 
on  it,  however  uneasy  may  be  his  posture.  But  in  relation  to 
the  creditors,  we  all  know,  the  same  conveyance  is  treated  as 
an  utter  nullity,  and  is  not  for  a  moment  allowed  to  intercept 
their  rights.  But,  take  the  case,  where  one  party  obtains  a 
license,  contract,  obligation,  conveyance,  or  other  mstrument, 
from  another  by  fraud,  imposition,  or  undue  influence  upon 
the  latter,  the  transaction  is  constantly  treated  as  a  mere  nul- 
lity between  them.  It  has,  in  contemplation  of  law,  no  exist- 
ence whatsoever.  Take  the  case  of  a  deed  obtained  from  a 
lunatic  or  a  drunkard,  while  in  a  state  of  lunacy  or  gross  in- 
toxication ;  we  all  know,  that  the  deed  is  treated  as  a  nullity, 
and  nan  est  factum  is  a  good  plea  to  it.  Yateey.  Boen  (2  8tr. 
R.  1104)  ;  Cole  v.  Roberti  (Bull.  N.  Prius,  173)i ;  and  Somee 

1  See  also  I  Stoiy  Eq.  Jurisp.  §  930,  and  note  $  and  note  to  Lambert 
V.  Mnn$  (2  Camp.  R.  372, 273). 
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V.  SikifiiMr  (16  Mass.  R.  348),  are  directly  in  point,  as  to  a 
conyqrance  obtained  by  frauds  imposition,  and  undue  influ- 
ence ;  and  Auhany  v.  WiUan  (14  Pick.  R.  303),  as  to  a  li- 
cense, obtained  by  fraud,  to  enter  a  bouse.  Tbis  latter  case 
was  an  action  of  trespass  quare  elausum  frtgity  and  tbe  license 
was  set  up  as  a  defence  by  a  special  plea,  and  tbe  replication 
denied  the  license.  At  tbe  trial,  it  was  proved,  that  tbe 
license  was  obtained  by  fraud  ;  and  it  was  held  by  tbe  Court, 
tbat  a  license  obtained  by  fraud  was  a  mere  nullity.  Mr*  Jus- 
tice PiiAumt,  in  bis  able  opinion  delivered  for  tbe  Court  on 
tbat  occasion,  took  tbe  true  distinction,  that  where  the  license 
is  merely  voidable,  tbe  fact,  which  avoids  it,  must  be  specially 
replied ;  but  where  it  is  void  ah  initio^  there  the  party  may 
legaUy  deny,  tbat  he  ever  gave  any  license  at  all ;  for  it  may 
be  considered,  as  if  it  never  bad  any  existence. 

Now,  if  this  doctrine  be  true  between  tbe  direct  parties, 
acting  in  their  own  right,  must  it  not  apply  with  superior  force 
to  the  acts  of  mere  agents,  and  especially  to  public  agents, 
who  are  acting  under  a  limited  authority  prescribed  by  law  ? 
Suppose  a  private  agent  should,  by  fraud  and  collusion  with 
a  purchaser,  sell  the  goods  of  his  principal,  in  known  violation 
of  his  orders  or  duty,  might  not  the  principal  treat  the  sale  as 
a  nullity,  and  maintain  trover  for  the  conversion  ?  I  appre- 
hend, that  there  is  no  doubt  of  that.  Suppose,  which  is  closer 
to  tbe  present  case,  the  clerk  of  a  commission  merchant,  hav- 
ing a  lien  upon  goods  for  his  advances  and  commissions,  should 
fraudulently  deliver  up  those  goods,  in  connivance  with  the 
owner  of  them  ;  could  not  the  commission  merchant  treat  the 
transaction  as  a  nullity,  and  recover  back  tbe  goods  from  the 
owner  ?  Suppose  the  cashier  of  a  bank  should  fraudulently  and 
coUusively  deliver  up  to  the  parties  any  notes  or  securities  dis- 
counted for  them  at  the  bank,  or  any  property,  lodged  as  a  pledge 
or  collateral  security,  in  known  violation  of  his  duty  ;  would  not 
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the  whole  proceeding  be  a  mere  nullity,  and  treated  as  such  in 
law,  to  all  intents  and  purposes  f  It  seems  to  me,  that  no 
doubt  could  possibly  exist  in  either  of  these  cases. 

At  the  argument,  I  put  a  case  to  the  learned  counsel  for  the 
claimant,  to  this  effect.  The  49th  section  of  the  Collection 
Act  of  1799,  ch.  138,  requires  an  entry  of  the  goods,  and  an 
estimate  of  the  duties  due  thereon,  to  be  made  by  the  col- 
lector ;  and  upon  the  estimated  duties  being  paid,  or  secured 
to  be  paid,  it  then,  and  not  before,  authorizes  the  collector  to 
grant  a  permit  to  land  them.  These,  therefore,  are  prelimi- 
naries to  the  grant  of  the  permit.  Suppose,  there  should  be 
no  entry,  no  estimate  of  the  duties,  and  no  payment  made  or 
security  given  for  the  duties  ;  but  the  collector  should,  not- 
withstanding,  knowingly  and  fraudulently,  in  collusion  with  the 
consignee  or  importer,  give  a  permit  to  land  the  goods,  and 
they  were  accordingly  landed ;  would  such  a  permit,  under 
such  circumstances,  be  a  lawful  permit,  and  protect  the  goods 
from  forfeiture  ?  No  answer  was  given  to  this  case  ;  and,  in 
my  judgment,  no  other  satisfactory  answer  can  be  given,  but 
that  in  such  a  case  the  permit  would  be  a  mere  nullity,  and  not 
a  legal  instrument.  Now,  in  no  substantial  respect  whatso- 
ever does  that  case  differ  from  the  present.  Here,  no  true 
entry,  or  honest  estimate  of  duties,  has  ever  been  made ; 
the  duties  justly  due  have  never  been  paid,  or  secured  to  be 
paid.  In  each  case,  the  transaction  is  equally  a  gross  and  pal- 
pable fraud  ;  and  the  more  or  less  of  aggravation  in  the  circum- 
stances cannot  change  the  legal  result.  It  makes  no  difference 
in  the  concoction  of  the  fraud,  in  legal  intendment,  whether  it 
defrauds  the  government  of  the  whole,  or  of  the  half,  or  of  the 
quarter  of  the  legitimate  duties.  It  is  still  tainted  and  putres- 
cent throughout.  It  is  in  known  violation  of  law  ;  and  no  act, 
done  in  known  violation  of  law,  can  be  admitted  to  have  any 
legal  validity.     It  would  be  a  contradiction  in  terms.     Upon 
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the  whole,  I  am  entirely  satisfied,  upon  full  deliberation,  that 
the  permit  in  the  present  case,  if  obtained  by  fraud  and  coUu- 
sion  between  the  claimant  and  the  deputy  collector,  (as  the 
jorj  have  found  it  was,)  was  utterly  void,  and  a  mere  nullity, 
and  never  had  any  legal  existence  as  a  permit.  The  cases  of 
CiOU  r.  The  United  States  (1  Gallis.  R.  69),  United  States 
Y,  Lgman  (I  Mason  R.  482),  and  Johmon  v.  United  StaUe 
(5  Mason  R.  425),  involved  many  considerations  directly 
applicable  lo  the  present  point ;  and  I  see  no  reason  to  be  dis- 
satisfied  with  those  judgments. 

In  respect  to  the  other  point,  whether  the  first  count,  alleg* 
in^,  that  the  goods  were  landed  without  a  permit,  cdi  be  sup« 
ported  by  the  proof  of  a  permit  granted  by  fraud  and  collusion 
between  the  claimant  and  the  deputy  collector,  it  does  not 
appear  to  me  to  involve  any  serious  difficulty.  The  argument 
is,  that  the  special  circumstances  of  fraud  ought  to  have  been 
set  forth  in  the  count,  and  then  the  conclusion  of  law  stated, 
that  thereby  the  permit  became  void.  But  it  does  not  appear 
to  me,  that  this  argument  is  well  founded.  It  is  a  general  rule 
in  pleading,  that  the  party  may  declare  upon  the  case  accord* 
ing  to  its  legal  effect,  and  that  he  need  not  set  forth  the  par- 
ticular circumstances,  which  bring  the  case  within  the  reach  of 
the  general  allegations.  An  action  for  money  had  and  re- 
ceived is  maintamable  for  money  had  and  received  or  retained 
by  fraud  ;  and  no  special  count  is  necessary.  So,  in  the  case 
of  Jliahtmy  V.  Wilton  (14  Pick.  R.  303),  already  cited,  it 
was  held,  and  in  my  judgment  with  entire  accuracy,  that  the 
party  may  support  an  issue  of  no  license,  by  proof  that  the 
license  set  up  in  the  case  was  founded  in  fraud.  That  is  a 
case  directly  in  point  to  the  present  objection. 

fVhelpdaU^i  Case  (5  Co.  R.  119),  has  been  cited  to  the 
contrary ;  but  it  does  not  appear  to  me  to  support  it,  when 
examined  in  its  just  bearing.     The  true  distinction  is  between 
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deeds,  which  are  void  oi  initioj  and  deeds,  which  are  voidable 
only.  In  the  former  case,  the  plea  of  non  est  factum  is  en- 
tirely proper  ;  in  the  latter,  a  special  non  est  factum  is  required. 
Lord  ElUnbarough  stated  the  true  distinction  in  Lambert  v. 
Atkins  (2  Camp.  R.  272,  273}  ;  and  it  was  affirmed  and  illus- 
trated by  Mr.  Justice  Putnam,  in  Anthony  v.  Wilson.^  The 
moment,  that  it  is  ascertained,  that  any  act,  deed,  or  instru- 
ment is  founded  in  fraud,  that  act,  deed,  or  instrument  must 
be  treated  as  a  nullity,  and  as  if  it  had  no  legal  existence  in 
relation  to  the  injured  party.  It  seems  to  me,  therefore,  that 
upon  the  strictest  rules  of  pleading,  the  present  objection  is 
not  maintainable,  even  if,  in  cases  of  revenue  seizures,  one 
were  disposed  to  import  into  informations  and  libels  all  the 
niceties  of  the  common  law  in  other  cases.  In  new  cases,  not 
governed  by  antecedent  authorities,  I  should  not  incline  to 
support  mere  technical  niceties,  or  to  give  them  a  wider  range. 
The  days  for  such  subtleties  are,  as  I  trust,  in  a  great  measure 
passed  away* 

It  has  been  suggested,  that  parol  evidence  is  not,  and  ought 
not  to  be  admitted  to  prove  fraud  in  making  entries,  or  in- 
voices of  goods,  or  in  obtaining  permits,  after  the  goods  have 
passed  from  the  Custom  House,  and  have  undergone  the  regu- 
lar inspection  of  the  public  officers.  This  is  pressed  upon 
the  ground  of  the  supposed  danger  and  public  inconvenience 
of  such  evidence,  after  the  goods  can  no  longer  be  inspected 
and  examined,  so  as  to  justify  or  to  repel  the  presumption  of 
fraud  ;  and  the  dangers  to  subsequent  bona  fide  purchasers  of 
the  goods.  I  cannot  admit  the  argument  to  be  well  founded 
in  point  of  law.  I  know  of  no  case,  where  parol  evidence  is 
not  admissible  to  establish  fraud,  even  in  the  most  solemn 
transactions  and  conveyances.    What  would  become  of  prose- 

1  See  alio  Com.  Dig.,  Pleader,  3  W.  18.    1  Chitty  Plead.  3d  ed.  479. 
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cutions  for  perjury  id  swearing  to  false  invoices,  if  we  were  to 
exclude  parol  evidence  to  show  the  true  cost,  or  the  actual 
sworn  value  of  the  goods  ?  What  should  we  do  in  cases  of 
fraudulent  conveyances  to  cheat  creditors,  or  of  fraudulent 
deeds,  procured  by  undue  influence,  or  gross  violence,  or 
meditated  imposition  ?  What  should  we  do  in  cases  of  for- 
gery by  alteration  of  written  instruments,  or  of  the  utterance 
of  false  bank  bills  ?  The  present  bill  of  exceptions  does  not, 
indeed,  raise  any  question  of  this  sort ;  and,  therefore,  it  is 
unnecessary  to  dwell  on  it.  But  I  desire  not  to  be  under- 
stood for  a  single  moment  to  doubt  the  entire  propriety, 
and  even  necessity  of  allowing  parol  evidence  in  all  cases  of 
fraud. 

Upon  the  whole,  my  opinion  is,  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed  with  costs. 


Tbe  M«nhftl*8  fees  for  the  custody  of  goods  in  cases  of  seizare,  and  other 
proceedings  in  rem,  are  not  honorary,  but  are  dependent  upon  the  precise 
regulations  of  law,  or  in  the  absence  of  such  regulations,  are  to  be  allowed 
npon  the  principles  of  a  puuUum  mendtf  graduated  by  the  ordinary  value 
of  similar  services,  and  dependent  npon  the  circumstances  of  each  particu- 
lar ease. 

Tbe  practice  in  the  Admiralty  is  to  refer  disputed  cases  of  this  nature  to  an 
aoditor,  to  examine  the  evidence,  hear  the  parties,  and  report  the  case  to 
the  Court  for  a  final  decision. 

This  case  having  been  disposed  of  upon  the  merits,  a  ques- 
tion afterwards  arose  as  to  the  charge  in  the  bill  of  costs  of 
tbe  marshal  for  custody  fees  for  keeping  the  goods.  It  was 
briefly  spoken  to  by  Gray,  for  the  claimant,  and  by  tbe  Mar- 
shal pro  8t. 

VOL.    IX.  20 
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Stort  J.  The  question,  as  to  the  fees  of  the  marshal  for 
custody  of  goods  in  his  possession,  in  cases  of  seizure  and 
other  proceedings  in  rtm^  has  lately  in  several  cases,  and 
particularly  in  the  case  of  the  ship  Nathaniel  Hooper,  come 
before  this  Court  for  consideration.  The  Court  has  been 
asked  to  lay  down  some  general  rule,  which  should  apply  to 
all  cases,  and  thus  furnish  to  the  marshal,  as  well  as  to  the 
other  parties  in  interest,  a  clear  guide  to  direct  their  conduct. 
I  have  had  occasion  to  state,  that  it  is  utterly  impracticable 
for  the  Court,  according  to  my  judgment,  to  lay  down  any 
general  rule,  which  would  not  work  with  great  inequality  and 
injustice  in  many  cases.  We  might  just  as  well  be  required 
to  lay  down  a  general  rule  applicable  to  all  cases  of  salvage, 
where  the  circumstances  are  almost  infinitely  various.  I  am 
aware,  that  in  another  District  (New  York)  certain  general 
rules  on  this  subject  have  been  laid  down  by  the  learned  Dis- 
trict Judge  ;  but  even  in  that  District,  a  power  is  reserved  to 
modify  and  vary  the  fees  in  special  cases  ;  so  that  the  subject 
is  necessarily  left  somewhat  afloat  in  its  practical  operations. 
But  I  confess  myself  by  no  means  satisfied  with  the  general 
provisions  of  those  rules.  They  seem  to  me  purely  artificial  ; 
and,  as  far  as  I  can  gather,  they  must  produce  great  inequali- 
ties in  their  bearing  upon  the  mass  of  cases. 

I  have  also  had  occasion  to  state  the  general  doctrine,  by 
which  this  Court  is  to  be  governed  in  all  cases  of  this  sort. 
We  have  no  right  to  reward  the  officers  of  this  Court  for  their 
diligent  execution  of  the  duties  of  their  office  by  what  might 
be  deemed  a  liberal  or  honorary  compensation.  Our  duty 
is  simply  to  compensate  them  pro  opera  tt  labore,  following 
the  precise  regulations  of  law,  where  there  are  any  ;  and  in 
the  absence  of  such  regulations,  giving  such  reasonable  com> 
pensation,  as  the  like  labor  and  services  usually  receive  in  the 
ordinary  business  of  life,  and  such  as  tbey  may  fairly  be  deem- 
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ed  to  deserve  upon  the  footing  of  a  common  qiMtUum  meruit 
in  analogous  cases.  Of  course,  the  marstud  is  entitled  to  be 
repaid  the  actual  disbursements  reasonably  made  by  him,  for 
the  care  and  custody  of  the  goods  by  his  under  keepers  or 
special  agents.  Beyond  this,  he  is  entitled  to  receive  a  com- 
pensation for  his  own  superintendence  and  supervision,  as  well 
as  for  his  personal  responsibility  for  the  safe  custody  of  the 
goods,  and  for  the  costs  and  compensation  of  his  under  keep- 
ers and  agents. 

What  oi^ht  that  compensation  to  be,  and  how  shall  it  be 
made  ?  It  is  sometimes  said,  that  it  should  be  a  fixed  com* 
mission  upon  the  value  of  the  property ;  sometimes,  that  it 
should  be  by  a  fixed  per  diem  allowance  during  the  time  of 
custody,  without  any  reference  to  value  ;  and  sometimes,  that 
it  sbouM  be  measured  by  the  duration  of  time  and  the  value- 
But  it  seems  to  me,  that  there  are  serious  objections  to  adopt- 
ing any  positive  rule  of  either  sort.  A  commission  upon  the 
Talueoftfae  goods  sei£ed,  or  held  in  custody,  might  be  too 
small  a  compensation  in  cases,  where  the  value  was  small,  and 
too  great,  where  it  was  large.  A  fixed  per  diem  allowance 
would  operate  with  great  inequality  in  the  like  cases.  It 
would,  in  feet,  impose  the  same  burden  upon  goods  worth  one 
hundred  dollars,  which  would  be  imposed  upon  goods  worth 
one  hundred  thousand  dollars.  Besides  ;  the  labor  and  care 
actually  required  to  be  bestowed  on  the  safe  custody  of  differ- 
ent goods,  bears  nof  proportion  in  any  case  to  their  value,  or  the 
duration  of  the  custody.  The  care  required  in  the  custody 
of  imperishable  goods,  such  as  iron,  would  be  very  different 
from  that  required  by  perishable  articles,  or  articles  liable  to 
deterioration  or  leakage.  A  cargo  of  fruit,  of  wine,  of  oil, 
of  pepper,  or  coffee,  or  of  broadcloths,  or  other  dry  goods, 
would  requure  far  more,  and  far  different  care,  and  would, 
therefore,  iaclude  far  more,  and  far  different  responsibility 
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from  a  cargo  of  iron,  or  grindstones,  or  mahogany.  It  would 
be  almost  absurd  to  give  the  same  commission  upon  the  value 
of  diamonds  and  jewelry,  and  gold  and  silver  coin,  the  sub- 
jects of  salvage,  which  might  be  placed  in  the  vaults  of  a 
bank  ;  and  a  cargo  of  half  the  value,  which  was  liable  to  daily 
deterioration  or  injury,  and  required  daily  examination  and 
scrupulous  watching. 

It  appears  to  me,  therefore,  that  there  is  an  intrinsic,  and  I 
had  almost  said  an  insurmountable  difficulty,  in  establishing  any 
general  rule  as  to  compensation,  which  would  not  operate 
inequitably  and  unequally,  and  even,  in  some  cases,  with  harsh 
injustice.  The  compensation,  it  seems  to  me,  must,  there^ 
fore,  in  all  cases  of  dispute,  be  decided  by  the  Court  with 
reference  to  all  the  circumstances  of  the  particular  case.  The 
nature  of  the  goods,  whether  perishable  or  imperishable ; 
whether  liable  by  exposure  to  deterioration,  loss,  or  injury, 
or  not ;  whether  requiring  more  or  little  care,  and  also  the 
value  of  the  goods,  and  in  many  cases,  the  length  of  time  of 
the  custody  of  the  goods,  and  the  degree  of  responsibility 
attaching  to  the  officer,  and  the  degree  of  vigilance  required 
of  him  ;  —  these,  as  well  as  the  hazards,  which,  in  peculiar 
cases,  he  may  be  compelled  to  incur,  are  all  fit  ingredients  to 
be  taken  into  consideration  by  the  Court  in  awarding  compen- 
sation to  the  marshal  for  custody.  In  general,  I  should  deem 
it  my  duty  to  refer  such  matters  in  cases  of  dispute  to  some 
proper  person,  as  Auditor,  to  hear  the  parties  and  examine  the 
evidence,  and  report  the  case  to  the  Court  for  a  final  decision. 
This  is  the  ordinary  practice  in  Admiralty.  On  the  present 
occasion  I  shall  do  so,  if  the  parties  desire  it. 

It  will  be  rare,  that  in  common  cases  any  question  of  this 
sort  will  arise.  The  Court  place  confidence  in  their  officers, 
and  presume,  that  they  will  charge  no  more  than  what  is  a 
just  and  reasonable  compensation  ;  and  that  usually  is  so  well 
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understood  in  practice,  that  I  am  quite  sure,  that  there  cannot 
be  anj  substantial  difficulty  in  an  amicable  adjustment.  It  is 
but  justice  to  the  present  marshal  to  state,  that  the  Court  have 
DO  reason  to  believe,  from  his  general  fidelity  and  honorable 
discharge  of  his  duties,  that  he  entertains  the  slightest  desire 
to  receive  any  compensation  beyond  what  he  is  justly  entitled 
to  for  his  labor  and  services,  and  responsibility  in  the  present 


Referred  to  an  Aidiior. 


David  C.  Magoun 

V. 

Niw  England  Marine  Insurance  Compant. 

The  maxim,  Cnua  ^rostma,  nam  rtmota^  tpeeUtw^  doetjoot  exclude  incidental 
los&eB  following  aa  a  natoral,  or  legal  conaeqnence  of  peril,  insored  against 
and  properly  attributable  thereto.  Thus,  in  cape  of  a  capture,  if,  before 
the  Teaael  is  defiyered  from  that  peril,  ihe  is  loet  by  fire  or  accident  or 
negligence  t^the  captora,  the  whole  loea  is  attributable  to  the  capture. 

It  is  not  neoeaaary,  that  there  ahonld  be  a  justifiable  cause  of  condemnation, 
bat  only  a  probable  cause  of  seizure,  to  bring  a  case  within  the  exception 
in  the  Boston  policies,  with  regard  to  seizure  on  account  of  illicit  or  pro- 
hibited trade. 

The  sentenoe  of  acquittal  of  a  foreign  Court  acting  m  rtm^  in  cases  of  rcTenue, 
seizure,  and  prize,  is  conclusive,  except  in  cases  of  fraud.  Concealment 
of  facts  afforda  no  ground  to  avoid  the  sentence  of  a  foreign  Court,  acting 
m  rem,  whether  it  be  a  sentence  of  acquittal  or  of  condemnation. 

QiHBre.  Whether  such  a  sentence  would  be  open  to  a  reexamination,  upon  the 
ground  of  false  swearing  in  the  case  by  the  agents  of  the  interested  parties. 

A  vessel  was  seized  in  a  foreign  port  by  the  Custom  House  officers,  for  an 
alleged  violation  of  the  revenue  laws,  and  upon  trial  the  Court  affirmed, 
that  there  waa  no  justifiable  ground  for  the  seizure,  and  the  vessel  waa 
restored.  But  from  long  exposure,  in  consequence  of  these  proceedings, 
it  was  found,  that  she  could  not  perform  her  voyage  home  withont  great 
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repaira,  amounting  to  more  than  her  valae.  She  wee  aoeordinglj  abaa* 
doned  to  the  anderwritersj  and  in  an  action  againit  them,  it  waa  held,  that 
the  abandonment  was  good,  nnd  the  underwritera  were  liable  for  a  total 
loaa. 

Xhi8  was  the  case  of  a  policy  of  insuraoce^  underwritten  by 
the  defendants,  on  the  20th  of  March,  1838,  whereby  they 
insured  the  phintiff,  for  whom  it  concerns,  payment  to 
him,  four  thousand  dollars  on  the  schooner  Yankee,  and  on 
her  freight,  at  and  from  St.  Thomas  to  Rio  de  la  Hache,  and 
at  and  from  thence  to  New  York,  viz.  $  3200  on  the  schooner 
and  $800  on  freight,  against  the  usual  risks  in  the  Boston 
policies.  The  declaration  alleged  a  total  loss  by  the  arrest 
and  detainment  by  the  authorities  of  the  Republic  of  New 
Grenada,  and  also  a  total  loss  by  the  peril  of  the  seas.  The 
parties  agreed  to  a  statement  of  the  substantial  facts,  which 
was  as  follows  : 

The  schooner  proceeded  from  St.  Thomas  to  Rio  de  la 
Hache,  in  ballast,  under  a  charter  party,  to  take  on  board  a 
cargo  of  hides  and  logwood  at  the  latter  port,  to  be  carried  to 
New  York,  for  the  freight  of  which  j^600  was  to  be  paid.  A 
cargo  was  accordingly  taken  on  board  at  Rio  de  la  Hache, 
about  the  7th  of  March,  1838,  and  the  schooner,  being  then 
ready  for  sea,  the  master  applied  for  a  clearance,  which  was 
refused,  and  he  was  arrested  and  imprisoned,  and  his  vessel 
was  seized  and  forcibly  taken  possession  of  by  the  local  author- 
ities. The  asserted  ground  of  the  arrest  of  the  master  and  the 
seizure  of  the  vessel  was,  on  account  of  a  supposed  illicit  and 
prohibited  trade.  It  appears,  that  about  the  time,  when  the 
vessel  was  about  to  sail,  six  bags  of  beans  were  supposed  to 
have  been  landed  in  a  canoe  from  the  schooner,  without  a  per- 
mit, they  being  of  the  value  of  about  $25.  The  beans  were 
seized  on  shore  by  the  Custom  House  officers ;  and  afterwards, 
on  searching  the  schooner,  they  found  certain  bags  of  beans 
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of  her  stores  were  roissing  ;  and  thereupon  they  arrested  the 
master,  and  seized  the  schooner  as  forfeited,  presuming  that 
the  missing  beans  were  those  illegally  landed.  Proceedings 
were  duly  had  against  the  vessel,  in  the  proper  tribunal  of  the 
District  of  Magdalena  ;  and  on  the  23d  of  May,  183d,  a  sen* 
tence  was  pronounced,  confiscating  the  beans  seized  and  the 
canoe,  condemning  the  master  to  pay  $25,  the  value  of  the 
beans  found  missing  from  his  vessel,  and  the  costs  of  suit,  but 
acquitting  the  vessel.  Up  to  the  time  of  this  decree,  the 
master  was  held  in  imprisonment*  From  this  sentence  an 
appeal  was  taken  to  the  Superior  Tribunal  of  the  Republic,  at 
Carthagena,  where  a  sentence  was  pronounced  on  the  25th  of 
July,  1838,  by  which  the  sentence  of  the  Court  below,  as  to 
the  acquittal  of  the  vessel  and  the  condemnation  of  the  beans, 
was  affirmed ;  but  was  reversed  as  to  the  canoe,  on  account  of 
the  value  of  the  beans  not  being  sufficient  to  justify  the  confis^ 
cation  thereof.  The  sentence  then  proceeded  to  declare,  that 
the  master  was  guilty  of  a  fraud  in  allowing  the^  landing  of  five 
bags  of  beans  from  the  schooner  without  a  permit ;  but  that 
the  fraud  not  being  to  the  value  of  fifty  dollars,  the  vessel  was 
not  subject  to  any  forfeiture  therefor ;  and  it  then  directed, 
that  the  master  should  pay  the  value  of  the  five  bags  of  beans 
landed,  viz.  $25,  and  condemned  the  judge  below  to  the  pay- 
ment of  costs.  The  vessel  was  accordingly  restored ;  but 
when  restored,  it  was  found,  from  her  long  exposure  to  the 
weather  in  a  hot  climate,  in  an  open  roadstead,  that  her  hull 
and  sails  and  rigging  were  so  much  injured,  that  she  could  not, 
without  very  great  repairs,  be  enabled  to  perform  the  voyage ; 
that  the  repairs  could  not  be  made  at  Rio  de  la  Hache,  or  at 
any  other  port,  to  which  the  vessel  could  proceed  ;  and  that 
the  repairs  would  cost  more  than  the  vessel  was  worth ;  that 
the  hides  belonging  to  the  cargo  had  become  rotten,  and  were 
thrown  overboard  ;  and  that  no  other  vessel  could  be  found  at 
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the  port  to  carry  th3  residue  of  the  cargo  to  New  York. 
Under  these  circumstances,  the  master  refused  to  receive  back 
the  vessel  without  indemnity,  and  abandoned  her.  On  the 
8th  of  October,  the  plaintiff,  as  soon  as  he  received  informa- 
tion of  the  facts,  abandoned  the  vessel  and  freight  to  the  un- 
derwriters, who  refused  to  accept  the  abandonment. 

The  cause  was  argued  upon  this  statement,  and  the  written 
evidence  and  documents  referred  to  in  the  case,  by  F.  C 
Loringy  for  the  plaintiff,  and  by  S.  Hubbard,  for  the  defend- 
ants. The  argument  for  the  plaintiff  was,  in  substance,  as 
follows  : 

The  facts  in  evidence  prove,  1st.  A  seizure  and  deten- 
tion. 2d.  That  such  seizure,  though  under  color  of  law,  was 
without  justifiable  cause.  3d.  That  upon  the  release  of  the 
vessel,  she  was  destroyed  in  value  so  that  it  was  impracticable 
to  repair  her  ;  that  part  of  her  cargo  was  destroyed  ;  and  that 
there  were  no  means  of  forwarding  the  remainder.  4tb.  That 
an  abandonment  was  made  in  due  season. 

About  these  facts,  there  can  be  no  dispute,  unless  it  be 
about  the  second  proposition.  On  this,  the  decree  of  the 
Supreme  Court,  reversing  the  decree  of  the  inferior  Court 
and  condemning  the  judge  in  costs,  is  conclusive ;  as  it  dis- 
tinctly finds  ;  1st.  That  there  was  no  real  cause  for  the 
seizure  ;  and  2d.  That  there  was  no  probable  cause  ;  -be- 
cause the  reason  assigned  for  the  seizure  did  not  by  law 
authorize  it.  There  being  no  imputation  of  fraud,  or  irregu- 
larity in  the  proceedings  of  the  Court,  and  the  proceedings  be- 
ing in  reniy  the  facts  found  by  the  Court  are  conclusive  on  all 
the  world.  Braditreet  v.  JV*ejp(iine  Ins.  Co.  (3  Sumner,  600)  ; 
Carrington  v.  JUerchanU  Ins.  Co.  (3  Peters,  496).  These 
facts  show  a  total  loss  ;  but  the  defendants  say,  that  the  vessel 
was  released,  and  that  her  destruction  is  attributable  imme- 
diately to  the  effects  of  climate,  a  peril  not  insured  against, 
d  only  remotely  to  the  seizure. 
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The  distinction  between  the  proximate  and  remote  cause 
of  a  loss,  does  not  seem  to  be  well  settled,  and  the  authorities 
do  not  agree.  The  rule,  most  agreeable  to  the  true  principles 
of  the  Law  of  Insurance,  seems  to  be,  that  where  the  damage 
is  a  direct  and  unavoidable  consequence  of  the  occurrence  of 
a  peril  insured  against,  the  insurers  are  liable,  though  the  im- 
mediate ag^nt  was  not  such  a  peril. 

In  the  present  case,  the  heat  of  the  climate  and  worms 
operated  upon  and  destroyed  the  vessel.  The  liability  of  the 
vessel  to  this  destruction,  however,  was  owing  to  an  illegal 
seizure  and  detention,  and  that  was  the  immediate  cause  of, 
though  not  the  active  agenty  in  the  destruction.  Barker  v. 
BUlIus  (9  East,  294)  ;  Hagedown  v.  Whitmore  (1  Starkie, 
157)  ;  Savage  v.  Pleasants  (5  Binney,  403)  ;  Shieffelin  v. 
JV*.  F.  Ins.  Co.  (9  Johnson,  21)  ;  Patrick  v.  Com.  Ins.  Co. 
(11  Johnson,  9). 

2d.  The  facts  show  a  total  loss  of  the  voyage,  caused  by  an 
illegal  seizure,  and  this  constitutes  a  total  loss  of  the  vessel. 

If  the  voyage  is  retarded  by  the  operation  of  a  peril  insured 
against,  until  the  ship  becomes  incapable  of  prosecuting  it, 
there  is  a  total  loss,  for  which  insurers  are  liable.  Peele  v. 
Merchants  Ins.  Co.  (3  Mason,  27).  Cross  v.  Milkers  (2  Bur- 
rows, 683)  ;  MilisY.  Fletcher  (2  Douglas,  23!)  ;  IdU  v.  Royal 
Ex.  Ass.  Co.  (3  Moore,  155) ;  Marine  Ins.  Co.  v.  Tucker 
(3  Cranch,  357)  ;  Barker  v.  Blakes  (9  East,  294)  ;  Smith 
V.  Universal  Ins.  Co.  (6  Wheaton,  176)  ;  Bradlee  v.  Mary- 
land his.  Co.  (12  Peters,  400)  .^ 

In  this  case,  the  voyage  was  retarded  by  a  peril  insured 
against.  This  retardation  rendered  the  ship  incapable  of  per- 
forming the  voyage,  because,  when  it  ceased  to  operate,  she 
was  unseaworthy,  and  could  neither  be  repaired  where  she  was, 


1  See  also  Smiih  v.  WiUiams  (2  C&inea,  1). 
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nor  carried  elsewhere.  The  voyage  was  utterly  destroyed, 
and  it  was  impossible  to  accomplish  the  adventure,  in  conse- 
quence of  the  operation  of  a  peril  insured  against. 

The  master  was  bound,  in  duty  to  the  owners,  to  claim  and 
prosecute  an  appeal  from  the  decree  of  the  inferior  Court. 
Otherwise  they  could  have  sustained  no  claim  for  indemnity, 
as  the  facts,  as  stated  in  that  decree,  would  have  given  them 
no  legal  claim,  and  it  would  not  have  been  competent  for  the 
owners  to  disprove  them. 

But  if  he  had  committed  an  error  in  judgment  in  so  doing, 
that  would  not  have  exempted  the  insurers  from  liability  for 
this  loss,  if  caused  by  a  peril  insured  against. 

If,  as  is  well  settled,  insurers  are  liable  for  losses  by  perils 
insured  against,  when  attributable  remotely  to  the  negligence 
or  misconduct  of  the  master  or  crew,  a  fortiori  they  would  be 
liable  where  there  was  only  an  error  in  judgment. 

The  argument  for  the  defendants  was,  in  substance,  as 
follows. 

The  plaintiff  states  his  loss  to  be  by  arrest  and  detainment, 
and  by  the  perils  of  the  seas.  It  cannot,  however,  have 
arisen  from  both  causes.  That  it  did  not  grow  out  of  the 
arrest  and  detainment,  appears  from  the  fact,  that  the  vessel 
and  cargo  were  released.  Nor  was  it  occasioned  by  a  peril 
of  the  sea,  because  destruction  by  worms  is  not  covered  by 
the  policy  ;  and  the  injury  to  the  sails  and  rigging  arose  either 
from  neglect,  or  after  the  acquittal  in  May. 

Even  if  there  has  been  a  loss,  for  which  the  defendants  are 
answerable,  it  has  not  been  a  total  loss  \  because  the  captain 
might  have  received  a  very  considerable  salvage,  if  not  a  total 
mdemnity,  if  he  had  not  refused  or  neglected  to  obtain  it. 

The  defendants  contend,  that  they  are  not  liable  for  the 
loss,  because, 
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1st.  It  was  occasioDed  by  a  seizure  and  detention  on  ac- 
count odUieU  trade  J  or, 

2d.  By  the  barratry  of  the  master. 

The  sentence  of  the  court  of  appeab  does  not  seem  to  pre- 
clude the  proof  of  collateral  facts,  not  inconsistent  with  the 
&cts  therein  stated,  though  they  may  go  to  affect  the  character 
and  force  of  that  sentence,  and  even  render  it  nugatory.  Such 
&cts,  for  example,  as  go  to  prove,  that  the  seizure  was  not 
malicious,  nor  without  probable  cause  of  suspicion  ;  or  such 
as  prove,  that  the  party  was  guilty  of  fraud  and  falsehood  in 
relation  to  the  facts  supposed  to  be  proved  by  such  sentence. 
Again,  the  clause  in  the  contract  seems  to  allow  the  parties  to 
go  into  the  question  of  fact,  as  to  whether  there  were  articles 
contraband  of  war  on  board,  or  whether,  or  not,  there  was  any 
attempt  to  carry  on  an  illicit  trade. 

Supposing,  for  a  moment,  that  we  cannot  go  behind  the 
decree,  and  admitting  also,  that,  by  the  decree  itself,  it  ap- 
pears, that  there  was  no  justi6able  cause  for  the  condemnation 
of  the  vessel ;  yet,  that  decree  does  not  as  clearly  prove,  that 
the  original  seizure  was  neither  malicious,  lawless,  nor  wan- 
tonly made  under  a  false  pretext.  Braditreet  v.  Mp.  In$. 
Co.  (3  Sumner,  600). 

There  was  a  well  founded  suspicion  of  ilKcit  trade,  and  the 
detention  and  subsequent  seizure,  on  that  account,  were  the 
cause  of  the  loss.  This  brings  the  case  within  the  very  ex- 
ception in  the  policy.  The  conclusion  is,  that  if  there  had 
been  no  illicit  trade,  there  would  have  been  no  seizure,  no 
detention,  and  no  loss. 

The  master  having  been  guilty  of  fraud  and  falsehood  in 
relation  to  the  facts  supposed  to  be  established  by  the  sen* 
fence,  and  the  general  acquittal  being  founded  on  his  per* 
severance  in  his  false  statements,  he  is  guilty  of  barratry. 
His  barratry  was,  in  fact,  the  actual  cause  of  the  seizure  and 
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consequent  loss ;  and  we  are^  therefore,  absolved  from  all 
liability. 

Stort  J.  The  first  question,  which  arises  in  the  present 
case,  is,  whether  there  has  been  a  total  loss  in  the  sense  of  the 
law  of  insurance.  It  is  clear,  that  there  has  been  no  loss  by  the 
perils  of  the  seas.  But  there  has  been  a  restraint  and  detain- 
ment of  the  government  within  the  words  of  the  policy.  Has 
there  been  a  total  loss  by  reason  of  that  restraint  and  detain- 
ment ?  I  think  there  has  been.  The  argument  is,  that  the 
injury  to  the  vessel,  by  the  long  delay  and  exposure  to  the  cli- 
mate, was  the  immediate  cause  of  the  loss,  and  the  seizure  and 
detainment  the  remote  cause  only ;  and  that,  therefore,  the 
rule  applies.  Causa  proxinuij  turn  remotaj  spectatury  and  the  un- 
derwriters are  not  liable  for  injury  by  mere  wear  and  tear,  or 
by  delays  in  the  voyage,  or  by  worms,  or  by  exposure  to  the 
climate.  But  it  appears  to  me,  that  this  is  not  a  correct  ex- 
position of  the  rule.  All  the  consequences  naturally  flowing 
from  the  peril  insured  against,  or  incident  thereto,  are  prop- 
erly attributable  to  the  peril  itself.  If  there  be  a  capture,  and 
before  the  vesse^  is  delivered  from  that  peril,  she  is  afterwards 
lost  by  fire,  or  accident  or  negligence  of  the  captors,  I  take  it 
to  be  clear,  that  the  whole  loss  is  properly  attributable  to  the 
capture.  It  would  be  an  over-refinement  and  metaphysical 
subtlety  to  hold  otherwise  ;  and  would  shake  the  confidence 
of  the  commercial  world  in  the  supposed  indemnity  held  out 
by  policies  against  the  common  perils.  The  decision  of  the 
Supreme  Court  of  the  United  States  in  PtUrg  v.  Warren  ib- 
suranee  Co.^  at  the  last  Term  (14  Peters  R.  99),  is  directly 
in  point ;  and  in  my  judgment  fully  settles,  that  the  restraint 
and  detainment  under  the  seizure  are  to  be  treated  as  the 
proximate  cause  of  the  loss  in  the  sense  of  the  rule.  The 
vessel  was  never  delivered  from  that  peril,  until  she  was  virtu- 
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ally  destroyed  and  incapable  to  perform  the  voyage.  But,  if  it 
were  possible  to  get  over  this  point,  as  I  think  it  is  not,  the  loss 
of  the  voyage  arising  from  the  total  incapacity  of  the  vessel  to 
perform  it  would,  under  the  circumstances,  it  being  by  a  peril 
insured  against,  be  decisive  upon  this  point. 

In  the  next  place,  as  to  the  sentence  of  the  Court  of  Ap- 
peals* The  policy  contains  a  clause,  ^^  that  the  assurers  shall 
not  be  answerable  for  any  charge,  damage  or  loss,  which  may 
arise  in  consequence  of  seizure  or  detention  for  or  on  account 
of  illicit,  or  prohibited  trade,  or  trade  in  articles  contraband  of 
war.''  The  true  construction  of  this  clause  of  the  policy  was 
finally  settled  by  the  Supreme  Court  of  the  United  States,  in 
the  case  of  Carrington  v.  The  Merchants  Iniurance  Cwnpa-^ 
ny  ^8  Peters  R.  495).  It  was  there  held,  that  it  was  not 
necessary  to  bring  the  case  within  the  clause,  that  there  should 
be  a  justifiable  cause  of  condemnation  ;  but  only,  that  there 
should  be  a  justifiable  cause  of  seizure,  or  in  other  words,  a 
probable  cause  of  seizure.  If  the  seizure  be  tortious,  and  with- 
out such  cause,  it  is  treated  as  not  bona  fide  done,  as  an  act 
of  lawless  violence,  or  of  arbitrary  power,  or  of  gross  fraud, 
or  at  all  events  of  unjustifiable  force,  according  to  circum- 
stances. 

The  question  then  arises,  whether  the  seizure  in  this  case 
was  justifiable,  or  founded  upon  probable  cause.  Now,  the 
sentence  of  the  appellate  court  expressly  affirms,  that  there 
was  no  justifiable  ground  for  the  seizure  of  the  schooner  ;  that 
the  very  act  of  illegality  in  landing  the  six  bags  of  beans,  as- 
serted in  the  libel  or  proceeding  in  remy  supposing  it  to  be 
true,  furnished  by  law  no  ground  for  the  seizure  of  the  schoon- 
er, because  the  value  was  only  $25,  and  no  penalty  could  at- 
tach upon  the  vessel  by  law,  unless  the  goods  illegally  landed 
fit>m  the  vessel  were  of  the  value  of  fifty  dollars.  Now,  this 
is  an  adjudication  upon  the  very  point  in  controversy,  as  to 
probable  cause  ;  and  it  negatives  the  existence  of  it. 
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Then,  is  this  sentence  conclusive)  or  are  the  parties  at  Kber- 
tj  to  go  behind  it,  and  to  prove  aliunde  the  existence  of  a 
probable  cause  of  the  seizure  ?  It  appears  to  me,  that,  inde- 
pendently of  fraud,  (a  point,  which  will  be  presently  consider- 
ed,)  the  sentence  is  conclusive.  This  is  the  established  doc- 
trine of  the  Supreme  Court  of  the  United  States,  which  was 
fully  examined  and  consi.dered  by  this  Court  in  the  recent  case 
of  Bradutrtet  v.  Tkt  J^tpiunt  Imurance  Company  (3  Sum- 
ner's R.  600 ;  8.  C.  2  Chandler's  Law  Reporter^  362)  ; 
and,  therefore,  it  need  not  be  here  further  discussed. 

But,  then,  it  is  said,  that  here  the  sentence  was  founded  in 
fraud.  It  is  not  pretended,  that  there  was  any  fraud,  or  parti- 
cipation in  any  fraud,  on  the  part  of  the  Court ;  and  certainly, 
if  contended  for,  there  are  in  the  case  no  proofs  to  support  it. 
The  only  ground,  asserted  for  the  imputed  fraud,  is,  that  the 
master  of  the  schooner  swore  falsely,  in  relation  to  the  matters 
in  controversy  before  the  Court,  upon  the  trial  <^  the  seizure, 
and  thereby  procured  the  sentence  of  reversal  of  the  appellate 
Court ;  and  that  it  is  apparent  from  the  other  evidence  now 
produced,  that  there  was  probable  cause  of  the  seizure. 

Now,  in  the  first  place,  I  do  not  know,  that  it  any  where 
appears,  that  the  master  was  a  witness,  or  what  in  fact  he 
did  swear  to,  if  a  witness,  at  the  time  of  the  hearing  of  the 
trial  of  the  cause  ;  for  it  is  not  stated  in  the  transcript  of  the 
proceedings,  nor  does  it  appear,  what  effect,  if  any,  the  evi- 
dence given  by  him  had,  or  could  have  upon  the  ultimate  de« 
cree,  pronounced  by  the  Court  below,  or  by  the  appellate 
Court.  What  the  master  said,  if  he  was  a  witness,  might 
have  had  no  influence  upon  the  decision,  for  aught  that  the 
record  directly  states  or  discloses.  The  most,  that  can  be 
said,  is,  that  the  master  concealed  the  fact,  that  eleven  bags 
of  beans  had  been  illegally  landed  from  the  schooner  instead 
of  six  ;  and  that  thereby  both  Courts  were  misled  io  tbetr 
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decrees.  But  concealment  of  facts  would  be  a  new  head  of 
the  law,  upon  which  to  avoid  a  sentence  of  condemnation  or 
acquittal  in  case  of  a  seizure  and  proceedings  in  rem.  Nor  do 
I  know,  (but  I  give  no  opinion  on  the  point)  that  it  has  ever 
been  judicially  held,  that  a  sentence  of  a  foreign  Court,  acting 
in  rtm^  as  in  cases  of  revenue  seizures  and  cases  of  prize, 
has  ever  been  held  to  be  reexaminable,  as  to  its  validity,  either 
in  cases  of  condenmation  or  of  acquittal,  upon  the  mere 
groood,  that  there  had  been  false  swearing  in  the  case  by  the 
agents  of  some  of  the  parties  in  interest.  That  would  be  a 
very  broad  ground,  and  open  a  wide  door  to  impeach  the  valid- 
ity and  conclusiveness  of  such  sentences.  If  such  evidence 
be  admissible  at  all,  it  is  equally  admissible  to  disprove  and 
vacate  a  sentence  of  condemnation,  as  well  as  a  sentence  of 
acquittal.  It  seems  to  me,  that  if  evidence  of  false  swearing 
in  such  cases  be  admissible  to  disprove  the  sentence,  and  es- 
taUish  fraud  in  it  (on  which  I  give  no  opinion),  it  ought  to  be 
clearly  shown,  that  it  was  the  real,  substantial,  and  efficient 
cause  of  the  sentence,  and  not,  that  it  might  have  formed  an 
ingredient  in  it. 

Id  the  present  case,  it  is  far  from  being  clear,  that  eleven 
bags  of  beans  were  illegally  landed  from  the  schooner.  There 
is  considerable  confusion  in  the  evidence  on  this  point.  But 
it  is  unnecessary  to  consider  it,  since  it  is  plain,  upon  the  very 
face  of  the  proceedings,  that  the  only  asserted  ground  of  for- 
feiture was  the  illegal  landing  of  six  bags  of  beans.  No  other 
matter  was,  or  could  be  brought  into  controversy  in  the  suit. 
The  seizure  was  for  that  act,  and  for  that  alone.  It  is  wholly 
immaterial,  what  other  causes  might  have  existed  to  justify  a 
seizure.  The  only  question  is,  what  in  fact  was  the  positive 
cause  of  the  seizure,  not  what  might  have  been  a  good  cause. 
From  what  has  been  already  stated,  the  professed  cause  of  the 
seizure  was  an  act,  which,  by  law,  could  not  induce  any  for- 
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feiture,  and  consequently  could  furnish  no  justifiable  or  proba- 
ble cause  for  the  seizure.  B7  our  law  (Act  of  1799,  cb.  128, 
§  50)  the  landing  of  goods  of  the  value  of  four  hundred  del* 
lars  from  a  vessel  without  a  permit  will  subject  the  vessel  to 
forfeiture.  But,  if  a  vessel  were  seized  for  landing  goods  of 
the  acknowledged  value  of  not  more  than  fifty  dollars,  it  would 
be  impossible  for  the  Court  to  hold,  that  there  was  any  justifi- 
able  or  probable  cause  for  the  seizure  of  the  vessel. 

In  truth,  therefore,  whether  there  was  any  false  swearing  or 
not,  or  any  fraudulent  concealment,  or  not,  by  the  master,  it  is 
clear,  that  the  appellate  Court  proceeded  in  its  sentence  upon 
the  fact,  that  the  illegal  landing  of  six  bags  of  beans  was  the 
sole  cause  of  the  seizure  ;  and  that,  consequently,  it  was  with- 
out any  justifiable  or  probable  cause  in  law  or  in  fact. 

This  view  of  the  matter  disposes  of  the  whole  merits  of  the 
defence  ;  and  it  is  unnecessary  to  discuss  the  other  points,  in- 
cidentally suggested  at  the  argument.  Upon  the  whole,  my 
opinion  is,  that  the  loss  is  clearly  a  total  loss  within  the  policy ; 
and  that  the  case  does  not  fall  within  the  clause  exempting  the 
underwriters  from  losses  and  charges  and  damages  occasioned 
by  seizure  or  detention,  on  account  of  illicit  or  prohibited 
trade. 


MAY  TERM,  184a  169 


Cocker  ei  aL  9.  FraDklin  Hemp  and  Bagging  Company. 


Robert  Cocker  and  others 
Franklin  Hemp  and  Baooino  Company. 

In  caaei  of  diaagreement  between  partiea  in  regard  to  interrogatoriei  and  eroM 
interrogatories,  they  ahoald  be  referred  to  a  Master  in  Chancery  to  be  set- 
tied  by  him,  subject  to  the  oltimaie  retiew  of  the  Court  upon  an  appeal 
firom  soeh  report. 

Exceptions  to  interrogatories  or  cross  interrogatories  should  be  propounded  as 
objections,  before  the  commission  issues,  or  they  will  be  deemed  waired. 

Assumpsit  for  goods  bargained  and  sold.  Plea,  the  general 
issue.  At  a  former  term,  upon  a  trial  of  the  cause  the  jury 
disagreed,  and  no  verdict  was  given.  At  the  present  term,  a 
commission  was  moved  for  by  the  defendants  to  examine  wit- 
nesses in  England,  in  support  of  their  defence,  and  the  motion 
was  granted  by  the  Court.  Interrogatories  and  cross  interrog- 
atories were  filed  according  to  the  rules  of  the  Court.  But 
exceptions  were  taken  by  the  plaintiffs,  to  the  second,  fourth, 
fifth,  sixth,  ninth,  tenth,  eleventh,  and  twelfth  interrogatories 
of  the  defendants  ;  and  by  the  defendants  to  the  fifth,  sixth, 
seventh,  eighth,  ninth,  tenth,  eleventh,  and  nineteenth  cross 
interrogatories  of  the  plaintiffs.  The  exceptions  were  briefly 
argued  by  Bartlett,  for  the  defendants,  and  by  L&ring  and  Dt" 
hmn^  for  the  plaintiffs. 

Stokt  J.  Applications  to  review  interrogatories  in  cases 
of  this  sort  are  rare  in  this  Court.  And  I  wish,  therefore,  to 
say  a  few  words  as  to  the  proper  course  of  practice.  In  gen- 
eral, it  seems  to  me,  tbe  most  fit  course  is,  that  in  cases  of 
disagreement  between  the  parties  as  to  the  form  of  the  inters 
rogatories  and  cross  interrogatories,  it  should  be  referred  to  a 
master  to  settle  tbe  proper  form  of  them,  subject,  of  course, 
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to  an  ultimate  review  by  the  Court  upon  an  appeal  from  his 
decision  and  report.  In  this  way,  by  a  hearing  of  the  parties, 
as  to  the  points  in  issue,  the  master  will  generally  be  able  to 
direct  the  ultimate  form  of  the  interrogatories,  so  as  to  make 
them  satisfactory  to  the  parties. 

In  reviewing  interrogatories,  it  is  impossible,  in  many  cases, 
to  decide,  whether  the  interrogatory  itself,  or  the  particular 
form,  in  which  it  is  propounded,  is  the  proper  one  or  not,  with- 
out a  knowledge  of  the  general  merits  of  the  cause,  or  of  the 
points  in  issue  between  the  parties.  Under  such  circumstan- 
ces, it  seems  proper,  that  the  Court  should  reserve  their 
ultimate  decision  until  the  trial  in  all  doubtful  cases,  so  that  the 
party  affected  thereby  may  have  a  full  opportunity  to  file  ex- 
ceptions to  the  ruling  of  the  Court,  and  thus  to  bring  the  matter 
under  the  review  of  the  appellate  Court,  or  to  move  for  a  new 
trial.  I  shall  deem  it  my  duty  generally  to  act  upon  this 
course  of  practice,  as  best  adapted  to  secure  the  rights  of  all 
parties.  When,  therefore,  exceptions  are  intended  to  be  taken 
to  any  particular  interrogatories  or  cross  interrogatories,  they 
should  be  propounded,  as  objections,  before  the  commission 
issues,  otherwise  they  will  be  deemed  to  be  waived.  When 
objected  to,  if  I  entertain  doubts  as  to  their  relevancy  or  pro- 
priety, I  shall  let  them  go,  and  reserve  the  matter  for  a  final 
bearing  at  the  trial.  If  I  entertain  no  doubt,  that  they  are  irrel- 
evant or  improper,  I  shall  not  hesitate  to  overrule  them,  and 
order  them  to  be  struck  out. 

In  the  present  case  I  have  varied  the  form  of  some  of  the 
cross  interrogatories,  and,  with  this  alteration,  I  have  allowed 
them.  I  overrule  all  the  exceptions,  taken  by  the  defendants 
to  the  cross  interrogatories,  except  to  the  nineteenth,  which  I 
allow,  and  direct  the  same  to  be  suppressed.  I  overrule-all  the 
exceptions  taken  by  the  plaintiffs  to  the  interrogatories  of  the 
defendants,  except  to  the  eleventh  and  twelfth,  which  I  allow, 
and  direct  the  same  to  be  suppressed. 
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I  do  DOt  mean  to  be  understood,  as  being  perfectly  satis- 
fied, that  some  of  the  exceptions  taken  by  the  parties  may 
not  be  good  to  others  of  the  interrogatories  and  cross  inter- 
rogatories. But  I  desire  to  reserve  a  final  opinion  thereon, 
until  the  bearing  at  the  trial. 
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Otis  Daniel  v.  William  C.  Mitchell  and  others. 

The  rule  in  equity  is,  that  an  answer,  mponsive  to  the  allegations  and  charg- 
es made  in  the  bill,  and  containing  clear  and  positiTe  denials  thereof,  must 
prevail,  unless  it  is  overcome  by  the  testimony  of  two  witnesses,  or  by  one 
witness  and  other  attendant  circumstances,  supplying  the  want  of  another 
witness. 

A  bargain,  founded  upon  material  misrepresentations  of  matters  of  fact,  even 
though  they  were  inadvertently  made  through  the  mutual  mistake  of  the 
parties,  or  by  the  mistake  of  the  grantors  alone,  will  be  annulled  in  equity. 

in  equity,  mistake  as  well  as  fraud,  in  any  representation  of  a  fact,  material 
to  the  contract,  furnishes  a  sufficient  ground  to  set  it  aside,  and  to  declare 
it  a  nullity. 

A  contract  was  made  by  certain  fMuties,  wherein  it  was  agreed,  that  one  party 
should  sell  and  the  other  should  purchase  a  certain  tract  of  timber-land  in  the 
State  of  Maine,  and  if,  upon  an  exploration,  it  did  not  contain  sixty  millions 
of  pine  timber,  and  there  was  not  a  stream  running  through  it,  which  would, 
with  an  ordinary  freshet,  carry  logs  from  the  tract  to  the  Kennebec  river, 
without  difficulty,  the  agreement  should  be  void.  The  parties  procured  an 
exploration,  and  upon  a  favorable  report  of  their  agent,  purchased  the  tract, 
taking  a  deed  of  the  same,  and  making  the  stipulated  payments.  It  subse- 
quently appeared,  that  there  was  a  gross  mistake  in  the  estimation  of  the 
quantity  of  timber,  that  the  explorstion  was  not  made  entirely  upon  the  tract 
in  question,  but  partly  upon  an  adjacent  one,  and  that  the  pine  timber  did 
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not,  in  ftctyezeeed  five  millions.  Under  theie  eireameteooefl,  a  bill  in  equi- 
ty waa  broaght  by  one  of  the  purchaaen  to  leacind  the  oontnust,  and  pray- 
ing' for  general  relief. 

HM,  (1.)  That  the  ori|^nal  oontract  moat  be  aet  aaide  aa  founded  in  groaa 
mistake.  (2.)  That  the  conveyance  to  the  plainttIF  most  be  rescinded, 
and  the  purchase  money  restored.  (3.)  That  the  agent  of  the  owners,  who 
had  efl^ted  the  sale  in  his  own  name,  having  received  the  purchase  money, 
was  primarily  liable  to  repay  it ;  and  in  his  aid,  such  of  the  other  defend- 
anta  fur  whom  he  acted  aa  agent,  and  such  aa  had  received  any  part  there- 
of, with  a  full  knowledge  of  all  the  oircunuitances,  must  repay  the  propoff- 
tions  thereof  respectively  received  by  them. 

An  agreement  having  been  made  between  the  defendants,  by  which  they  mu- 
tually agreed,  upon  the  division  of  the  notes,  taken  for  the  purchase  money, 
among  them  according  to  their  respective  interests,  that  they  would  bear 
their  respective  proportions  of  any  losses,  which  might  arise  horn  any  ina- 
bility of  the  purchasers  to  pay  the  same ;  it  was  held,  that  the  plaintiff 
could  not,  in  equity,  have  any  benefit  from  this  agreement,  so  as  to  avail 
himself  of  it  in  case  he  was  not  able,  from  the  parties  directly  liable  to  him, 
to  obtain  back  the  purchase  money  decreed  to  him. 

Bill  in  equity  to  rescind  a  contract  for  the  purchase  and  sale 
of  timber-hods  in  the  State  of  Maine,  to  set  aside  the  con- 
veyance thereof,  to  recover  back  the -consideration  paid  in 
money,  and  to  have  the  notes  given  for  the  balance  delivered 
up.  The  bill  set  forth,  that  William  C.  Mitchell,  Tristram 
6.  Mitchell,  David  Wescott,  William  Wescott,  Erastus 
Hayes,  Israel  Waterhouse,  Thomas  Warren,  and  William  B. 
Gooch,  claimed  to  be  the  owners  of  certain  undivided  portions 
of  a  tract  of  land  in  the  State  of  Maine,  called  the  Ford  tract, 
situated  upon  the  upper  Austin  stream,  being  a  part  of  the  Bing- 
ham Keunebec  purchase,  in  the  county  of  Somerset ;  that  they 
employed  James  Todd  as  their  agent,  to  contract  for  the  sale 
of  the  tract,  and  gave  him  a  bond,  by  which  he  was  author- 
ized to  dispose  of  it  as  he  should  see  fit,  and  delivered  to  him 
certain  certificates  of  the  quantity  of  timber  thereon,  &c.  ; 
and  that  Todd  employed  one  Thomas  W.  Haskins  to  aid  him 
in  effectiDg  a  sale,  representing  and  authorizing  him  to  repre- 
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sent,  that  the  tract  contaiDed  pine  timber  sufficieDt  to  make 
sixty  millioDs  feet  of  boards,  and  that  there  was  a  suitable 
stream  for  floating  and  getting  the  logs  out  into  the  Kennebec. 

That  upon  such  representations  and  assurances,  the  plaintiflT, 
in  connexion  with  other  persons,  was  induced  to  purchase 
three  undivided  sixteenth  parts  of  the  tract,  and  subsequently 
seven  sixteenths  more,  making  in  the  whole,  ten  sixteenth 
parts  of  said  tract,  at  the  price  of  five  dollars  per  acre  ;  for 
which  he  paid  one  fourth  part  in  cash,  and  gave  his  notes,  se- 
cured by  mortgage,  for  the  other  three  fourths,  payable  in 
one,  two,  and  three  years.  The  money  was  paid  to  Todd, 
and  the  notes  taken  by  him,  on  his  own  account,  so  far  as  he 
was  concerned,  and  as  agent,  and  for  the  benefit  of  the  other 
defendants,  who  received  and  appropriated  the  cash  and  notes 
to  their  own  use,  according  to  agreement  among  themselves. 

The  bill  complained,  that  practices  and  artifices  had  been 
used  to  produce  an  erroneous  and  exaggerated  estimate  of  the 
quantity  of  pine  timber  upon  the  land,  and  of  the  facilities  for 
floating  it,  and  getting  it  out  by  water  ;  and  alleged,  that  in  an 
exploration  of  the  tract,  which  was  made  previous  to  complet- 
ing the  contract,  in  which  Haskins  was  employed  as  an  agent 
for  the  plaintiflT,  and  the  other  proposed  purchasers,  be  and 
others  with  him,  on  the  part  of  the  purchasers,  were  so  guid- 
ed and  deceived,  as  to  be  carried  through  the  same  births  or 
glades  of  pine  timber  several  times,  as  though  they  were  dis- 
tinct and  diflTerent,  and  thus  great  quantities  of  good  pine  tim- 
ber were  exhibited  to  them  as  standing  on  that  tract,  when  they 
were  in  fact  standing  on  adjacent  lands  ;  and  further,  that  the 
tract  did  not  contain  nearly  so  much  pine  timber  as  was  repre- 
sented, nor  in  fact  more  than  enough  to  make  five  millions  feet 
of  boards  ;  that  it  was  worth  very  much  less  than  it  was  rep- 
resented ;  and  that  the  plaintiflT  had  requested  the  defendants 
to  rescind  the  purchase,  and  restore  the  money,  and  give  up 
the  notes ;  but  they  had  refused  to  comply. 
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The  bill  called  upon  the  defeodaots  to  set  forth  their  respec- 
tive interests  in  the  tract  at  the  time  of  the  sale ;  and  what 
pordoD  of  the  consideration  each  received  ;  and  how  the  dis- 
tribation  was  made  among  them  ;  and  prayed,  that  the  contract 
might  be  rescinded  and  annulled,  the  money  might  be  repaid, 
and  the  notes  discharged  and  cancelled,  or  compensation  made, 
and  the  plaintiff  indemnified.    It  also  prayed  for.  general  relief. 

William  Wescott  died  without  putting  in  an  answer,  and  the 
suit  was  discontinued  in  regard  to  him.  David  Wescott  and 
Israel  Waterhouse  died  after  making  answers,  and  the  bill  was 
revived  against  their  representatives. 

The  answer  of  Todd  recited  a  verbal  agreement,  made  be* 
tween  him  and  another  person,  to  join  in  obtaining  a  bond  for 
the  sale  of  some  good  timber  tract,  for  the  purpose  of  dispos- 
ing of  it  again  at  a  profit ;  and  that  upon  hearing  of  the  Ford 
tract  as  one  of  that  description,  in  which  several  persons  were 
interested,  they  applied  to  the  Wescotts  for  information  re* 
Bpecting  it ;  that  learning  it  was  estimated  to  contain  from  fifty 
to  seventy  millions  feet  of  pine  timber,  and  that  there  were  un- 
doubted certificates  of  its  containing  from  fifty  to  sixty  mil- 
lions, they  first  took  a  bond  from  the  Wescotts,  for  the  con- 
veyance of  six  thousand  acres,  at  four  dollars  an  acre  ;  the 
Wescotts  having  obtained  the  consent  of  some  of  the  owners, 
provided  efforts  were  made  to  sell  without  loss  of  time  ;  that 
the  bond  was  dated  about  the  last  of  May,  1835,  and  was  to 
ran  ten  days  ;  that  failing  to  make  a  sale,  this  bond  expired  ; 
that  finding  the  Wescotts  bad  the  disposal  of  about  ten  thou- 
sand or  twelve  thousand  acres  of  the  tract,  a  new  bond  was 
procured  from  them  June  9th,  1835,  for  the  conveyance 
thereof,  in  conomon  and  undivided,  on  the  payment  of  four 
dollars  an  acre  in  thirty  days,  one  quarter  in  cash,  and  the  rest 
in  notes  at  one,  two,  and  three  years  ;  and  that,  upon  perform- 
ance of  the  new  agreement,  the  Wescotts  were  to  cause  a 
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deed  of  the  title  deriFed  from  Massachusetts,  to  be  made  by 
Mason  Greenwood. 

At  the  same  time,  it  was  agreed,  that  the  holders  of  the 
bond  should  go  to  Boston  imtnediately,  and  endeavour  to  effect 
a  sale  ;  and  if  they  did  not  succeed  in  getting  up  a  compady 
in  ten  days,  who  should  undertake  to  explore  it  with  a  view  to 
purchase,  the  bond  should  be  given  up.  That  Todd  having 
delayed  to  proceed  to  Boston,  and  the  Mitchells  having  ob- 
jected to  his  going  on  with  the  business  any  further ;  and  Wil- 
liam Wescott  having,  on  the  1 6th  of  June,  disposed  6f  his 
interest  in  the  ten  sixteenths  mentioned  in  the  bond,  to  the 
Mitchells,  it  was  at  length  arranged,  that  one  week  from  that 
time  should  be  allowed  to  afford  an  opportunity  to  get  up  such 
a  company  ;  provided,  that,  if  said  Todd  should  succeed  in 
so  making  a  sale,  they,  who  were  interested  in  the  tract 
should  also  have  one  half  of  what  it  should  sell  for,  per  acre, 
over  the  four  dollars,  the  price  fixed  in  the  bond. 

That  about  the  same  time,  the  Wescotts  put  into  the  hands 
of  Todd  and  his  partner,  sundry  letters  and  certificates,  con- 
taining the  opinions  of  the  signers  thereto,  in  regard  to  the 
character  of  the  tract  as  timber  land,  and  of  the  streams,  which 
ran  through  it,  and  the  quantity  of  timber  upon  it.  That  the 
defendants  never  authorized  Todd  to  exhibit  the  certificates 
and  letters  as  certkinly  true  and  correct,  but  only  that  they  fully 
believed  them  to  be  so  ;  that  when  he  went  to  Boston,  which  he 
did  accordingly  within  the  week,  he  placed  these  papers  in  the 
hands  of  Haskins,  to  be  exhibited  by  him  to  whomsoever  he 
pleased ;  and  that  he  (Todd)  himself  believed,  and  so  stated 
to  Haskins,  that  the  statements  were  in  his  opinion  correct 
and  conformable  to  fact ;  but  that  he  did  not  authorize  Has- 
kins to  represent,  that  they  were  absolutely  free  from  error 
or  mistake,  nor  to  undertake  to  guaranty  to  that  effect,  because 
he  was  not  authorized  to  do  so,  and  had  made  up  his  mind 
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not  to  do  so ;  the  intention  being,  that  whoever  should  pur- 
chase, should  not  do  so  merely  on  the  faith  of  those  certifi- 
cates, but  should  take  their  own  steps  to  satisfy  themselves  of 
the  truth  of  the  statements. 

That  he,  Todd,  employed  Haskins  to  assist  him  in  hunting 
up  purchasers  and  getting  up  a  company  for  the  purpose  ;  for 
which  Haskins  was  to  receive  a  certain  compensation,  as  was 
known  to  the  plaintiff.  He  denies,  that  he  gave  Haskins  power 
to  make  any  absolute  assurances ;  but  he  admits,  that  he  be- 
lieved there  were  at  least  sixty  millions  of  pine  timber  on  the 
tract,  besides  other  timber,  and  that  the  streams  running 
through  it  were  sufficient,  with  an  ordinary  freshet,  to  float  the 
timber,  when  cut  into  logs,  into  the  Kennebec  river  ;  and  that 
Haskins  was  authorized  to  represent,  that,  in  the  opinion  of 
those  interested  in  the  sale,  there  was  that  or  a  greater  amount 
of  timber,  and  that  such  was  the  nature  of  the  streams.  But  that 
this  was  a  matter  of  opinion  merely,  on  their  own  part,  of  the 
correctness  of  which  the  purchasers  roust  inform  and  satisfy 
themselves. 

That  Haskins  did  interest  himself  accordingly,  in  finding 
purchasers,  and  getting  up  a  company,  consisting  of  the  plain- 
tiff and  others,  who,  on  the  18th  of  June,  1835,  entered  into 
articles  of  agreement  for  the  purchase ;  and  that,  previous  to 
that  time,  he,  Todd,  conversed  with  the  complainant,  and  re- 
peated to  him  substantially,  what  he  had  said  to  Haskins,  con- 
cerning the  tract,  and  the  certificates,  &c.  concerning  it.  He, 
Todd,  adniits,  that  he  stated  to  Haskins,  and  also  to  the  plain- 
tiff, that  he  had  but  a  week  to  make  up  his  company  ;  that  the 
time  limited  would  then  expire ;  and  that  the  owners  then  would 
not  sell  at  so  low  a  rate  as  four  dollars  and  a  half  per  acre,  as 
they  all  believed,  that  timber  lands  were  rising  ;  that  he  him- 
self had  not,  and  did  not  profess  to  have,  any  personal  or 
practical  knowledge  of  the  tract,  or  of  the  subject,  but  merely 
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expressed  bis  own  actual  and  boDest  opinioni  founded  on,  and 
referring  to,  the  sources,  whence  it  was  derived,  leaving  it 
entirely  for  the  intended  purchasers  to  ascertain  the  actual 
truth  of  facts  in  regard  to  the  premises,  which  they  were  to 
take  upon  themselves  ;  for  which  purpose,  they  were  to  take 
such  means,  and  appoint  such  persons  to  go  and  examine  as 
they  should  think  proper,  he  stipulating  to  pay  the  expense  of 
one  person,  at  any  rate,  and  abo  of  another  to  be  sent  by  the 
purchasers,  in  case  the  result  should  not  turn  out  as  repre* 
tented. 

That  the  purchasers  accordingly  selected  Haskins  as  their 
agent  for  this  purpose,  and  that  he,  Todd,  taking  up  William 
Wescott  by  the  way,  accompanied  him  to  the  Ford  tract,  to 
show  it  to  them,  being  informed,  as  he  also  informed  Haskins, 
that  WiUiam  Wescott  had  sold  out  his  interest  in  the  ten 
sixteenths,  although  he  retained  ao  interest  in  another  undi- 
vided portion  of  the  same  tract ;  that  WiUiam  Wescott 
recommended  one  Luther  Moore  as  a  person  accustomed  to 
traversing  the  woods,  and  well  acquainted  with  the  tract,  and 
that  he,  Todd,  employed  him  as  a  guide  in  making  the  explo- 
ration, and  for  nothing  else,  as  he  was  only  a  hunter,  and  not 
a  getter  of  timber.  That  Haskins  also  employed  one  Thomas 
Chase  to  assist  in  exploring  and  making  the  estimate,  for  which 
he,  Todd,  believed  him  to  be  perfectly  competent ;  and  they 
were  also  accompanied  by  MoUineaux,  one  of  the  company  of 
purchasers  ;  that  every  thing  in  relation  to  the  business  of  the 
exploration  was  conducted  fairly,  and  without  any  wish  or 
attempt  to  mislead,  deceive,  or  influence  Haskins,  or  any 
other  person  engaged  m  forming  an  estimate,  or  in  making 
their  report ;  that  they  arrived  on  the  ground  on  the  evening 
of  the  32d  of  June,  and  having  spent  two  days  in  the  explora- 
tion, and  Chase  having  made  the  quantity  of  timber  on  the 
tract  to  be  seventy  millions,  and  Haskins  and  Mdlineaux  de« 
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daring  their  satisfaction  tberewith,  Haskins  informed  him, 
Todd,  00  the  34th  of  June,  that  he,  as  agent,  concluded  to 
complete  the  purchase,  as  he  was  authorized  to  do,  and  that 
he  should  explore  the  tract  no  further ;  that  on  the  25th  they 
all  left  the  tract  on  their  return  ;  that  at  the  request  of  Has- 
kins, on  the  next  day,  the  certificates  were  signed  at  Bingham, 
by  Wescott,  Moore,  and  himself,  stating  the  result  of  the 
exploration,  which  he,  Todd,  signed,  after  making  some  ob- 
jections to  them,  both  as  being  mere  matters  of  opinion,  based 
upon  the  opinions  of  others,  and,  also,  as  being  too  general  in 
its  terms.  But,  he  says,  that  in  company  with  Haskins,  he 
did  see  on  the  tract  much  pine  timber  of  a  large  siase,  and 
apparendy  of  the  first  quality  ;  and  so  far  as  he  could  judge, 
be  did  believe,  that  the  tract  contained  the  full  quantity  of  pine 
timber  which  had  been  represented  ;  and  that  every  one  of 
them  did  believe,  that  there  was  more  than  seventy  millions  of 
pine  timber  upon  the  tract,  and  that  the  streams  were  such  as 
set  forth  in  the  certificate  of  Chase  ;  that  Wescott  and  Moore 
went  with  Haskins,  Mollineaux,  and  Chase  to  visit  the  Austin 
stream,  and  that  Haskins  sent  Chase  and  Moore  to  visit  partt 
of  the  Ford  tract  not  explored  by  Haskins,  and  they  reported 
to  him ;  and  that  William  Wescott  stated  to  Haskins,  that 
there  was  a  glade  of  pine  timber  on  the  northwest  side  of  it, 
and  that  be  was  not  acquainted  with  a  certain  other  part  of  it, 
called  the  L  part. 

That  having  been  so  informed,  the  parties,  who  employed 
Haskins,  concluded  to  take  the  land  and  make  the  purchase, 
and  that  a  deed  of  warranty  was  procured  from  Mason  Green- 
wood, according  to  the  bond,  and  accepted  by  the  parties,  at 
a  full  compliance  with  whatever  was  to  be  done  on  his  part. 
That  the  plaintiff  and  the  other  parties  to  the  purchase  there- 
upon paid  him  $  12,500,  being  one  quarter  of  the  price,  and 
g«ive  their  several  promissory  notes  for  the  remainder,  accord- 
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ing  to  the  terms  of  agreement,  amounting  to  $37,500,  of 
which  he,  Todd,  paid  over  to  the  other  defendants  $  11,250 
in  money,  and  delivered  to  them  all  the  notes,  which  were 
divided  and  distributed  among  them  in  their  several  propor- 
tions, retaining  $  1250,  and  taking  back  from  some  of  the  de- 
fendants their  several  notes,  and  from  others  two  of  the  notes 
of  one  of  the  purchasers,  in  full  of  the  share  of  the  purchase 
money,  belonging  to  himself  and  his  partner,  amounting  to 
$  3750. 

David  Wescott's  answer  stated,  that  he  had  originally  pur- 
chased part  of  the  Ford  tract  with  William  Wescott,  his 
brother,  who  had  employed  one  Jonas  Brown  to  explore  and 
estimate  the  timber,  accompanied  by  Luther  Moore,  a  hunter, 
who  had  traversed  the  tract.  That  Brown  said,  that  there 
was  nearer  eighty  millions  than  fifty  ;  and  that  Brown,  Moore, 
and  William  Wescott  made  a  certificate  of  there  being  fifty 
miQions.  That  he  first  agreed  to  take  three  thousand  acres  at 
one  dollar  and  sixty-seven  cents  per  acre,  and  afterwards 
agreed  with  William  to  take  three  thousand  more,  at  an  in- 
creased price  of  over  forty  cents  per  acre.  That  the  certifi- 
cate was  delivered  by  William  Wescott,  deceased,  to  Todd 
and  his  associate,  at  their  request ;  but  that  no  farther  use  was 
to  be  made  of  it,  than  to  invite  purchasers  to  look  and  exam- 
ine. No  representations  whatever  were  authorized,  but  the 
defendants  offered  to  pay  the  expenses  of  any  person  sent  to 
explore,  if  there  did  not  prove  to  be  fifty  millions. 

Wescott's  answer  denied  any  knowledge  or  belief,  that  any 
means  were  made  use  of  to  mislead  or  deceive  the  agent  sent 
by  the  proposed  purchasers,  or  that  any  artifices  were  prac- 
tised to  influence  the  result  of  the  exploration,  or  to  raise  the 
estimate  of  the  quantity  of  timber  upon  the  tract,  or  that  the 
plaintiff  was  induced  to  purchase  upon  the  report  of  the  agent. 
It  averred,  that  they  all  believed,  that  the  tract  contained  good 
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piDe  timber  enough  to  make  sixty  millioDS  feet  of  boards,  and 
that  they  were  not  apprized  of  any  grounds  for  concluding  that 
It  only  contained  a  less  quantity. 

The  joint  answer  of  the  Mitchells,  stated  their  own  original 
purchase  of  four  thousand  acres  of  the  tract,  and  that  William 
C  Mitchell  purchased  one  thousand  acres  separately  ;  that  one 
of  the  Wescotts  applied  to  them  for  leave  to  include  a  por- 
tion of  their  interest  in  a  bond  to  be  made  to  Todd  and  an- 
other, setting  forth  that  circumstance  in  a  manner  similar  to 
the  statement  in  the  answer  of  David  Wescott.  That  they 
had  letters  and  certificate  of  one  Hill  in  relation  to  the  timber 
on  the  tract,  which  were  put  into  the  hands  of  Todd ;  and 
that  William  Wescott  delivered  to  Todd  the  certificate  of  the 
exploration  made  with  Brown  and  Moore.  That  none  of  the 
defendants  meant  to  authorize  Todd  to  guaranty  the  statements 
in  letters  or  certificate  as  free  from  error  of  judgment,  or  as 
being  founded  on  certain  and  correct  information  as  to  the 
quantity  of  timber  ;  but  that  they  were  only  intended  to  recom- 
mend the  tract,  as  an  object  of  attention,  to  any  persons  who 
should  wish  to  purchase,  and  to  induce  such  persons  to  inquire 
and  satisfy  themselves  ;  and  they  advised  Todd  to  make  it  the 
condition,  that  they  should  do  so. 

They  denied  knowledge  of  any  particulars  in  regard  to  the 
explorations  or  proceedings  attributed  to  Todd  and  William 
Wescott,  or  of  the  original  certificates,  and  they  disbelieved 
that  any  such  artifices  were  practised,  as  supposed  ;  that  they 
did  believe,  that  the  proceedings  were  conducted  in  perfect 
good  faith,  and  without  any  fraudulent  intent ;  and  they  denied, 
that  they  represented  Brown,  William  Wescott,  and  Hill,  to 
be  men  of  character  and  acquainted  with  timber ;  but  stated, 
that  William  Wescott  was  a  man  of  integrity,  and  Brown  was 
a  judge  of  timber  ;  that  all  the  signers  of  the  certificates  were 
disinterested  persons,  without  any  inducement  to  make  an 
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exaggerated  report ;  and  that  William  Wescott  actually  rated 
the  quantity  less  than  be  believed  there  was  oa  the  tract*  That 
they  themselves  did  verily  believe,  that  the  Ford  tract  contaia- 
ed  more  than  sufficient  to  make  sixty  millions  feet  of  boards, 
and  never  had  any  reason  to  suppose  it  contained  less,  nor  beard 
of  any  lower  estimate,  excepting  the  certificate  of  Brown  ; 
and  that  all  the  defendants  believed  that  the  tract  cootabed 
sixty  millions. 

The  answers  of  the  other  defendants  set  forth  their  several 
relations  to  the  transaction,  and  the  manner  in  which  they  be* 
came  possessed  of,  or  concerned  in,  their  respective  pro- 
portions of  the  tract.  They  denied  authorizing,  or  that  they 
knew  of  the  delivery  of  certificates,  or  authorized  Todd  to 
make  any  representations  concerning  the  quantity  of  the  tim- 
ber, the  character  of  the  stream,  or  the  facilities  of  convey- 
ance ;  they  averred  that  the  defendants  generally  thought  it  to 
be  a  well  timbered  tract,  and  believed,  that  it  contained  not 
less  than  from  fifty  to  sixty  millions  of  pine  timber  ;  and  one  of 
them  added,  that  the  streams  were  sufficient,  with  an  ordinary 
freshet,  to  float  it  into  the  Kennebec.  They  denied  any 
knowledge  or  participation  in  any  fraudulent  or  improper  prac- 
tices in  regard  to  the  procurement  or  use  of  the  certificates, 
or  any  belief,  that  any  such  were  used  to  falsify  or  afl^ect  the 
exploration,  or  effect  a  sale.  They  averred,  that  the  object 
was  to  enable  Haskins  to  satisfy  himself,  by  means  of  the  ex- 
ploration, in  such  a  manner,  and  to  such  an  extent,  as  he  should 
think  for  the  interest  of  his  employers.  They  avouched  for 
the  general  good  character  and  respectability  of  the  signers  of 
the  certificates  and  explorers,  and  expressed  the  belief,  that 
all  the  proceedings  in  respect  to  the  exploration  were  con- 
ducted with  perfect  fairness  and  good  faith. 

An  agreement  was  entered  into  on  the  22d  of  July,  1825, 
between  the  Wescotts,  Mitchell,  Warren,  Waterhouse,  Hayes, 
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and  Goocb,  who  were  joiotly  concerned  in  the  sale  of  the  ten 
sixteenths,  which  recited  the  conveyance  to  the  plaintiff  and 
others,  and  the  receivii^  of  the  notes  of  the  purchasers  in 
payment  of  their  respective  shares,  secured  by  mortgage,  and 
set  forth  the  proportions,  in  which  the  parties  to  this  agreement 
were  interested  in  the  land,  of  which  the  fee  was  in  said 
Greenwood,  and  in  which  they  had  consequently  become  the 
holders  of  the  notes,  and  interested  or  accountable  as  such. 
By  this  agreement  they  stipulated  with  each  other,  that  in  case 
any  of  the  promissors  should  become  insolvent  before  the 
notes  should  become  payable,  so  that  any  loss  should  arise, 
or  in  case  of  any  loss  on  the  same,  arising  from  any  cause  oth- 
er than  the  negligence  of  the  holders,  such  loss  should  be 
borne  by  all  the  parties,  in  the  proportion  of  their  respective 
interests  ;  and  the  holder  of  any  note  who  should  experience 
any  such  loss,  should,  after  notice  and  request,  have  his  right 
of  a  remedy  for  contribution  against  any  other  of  said  parties 
refusii^  to  pay  his  proportion  of  such  loss,  either  by  action  of 
assumpsit,  or  on  the  agreement. 

The  certificates  referred  to,  were  in  the  following  terms  :-^ 

^<  Bingham,  May  13,  1833.  We,  the  subscribers,  do 
hereby  certify  that  we  have  this  day  returned  of  exploring  the 
Ford  tract,  and  our  estimation  is,  that  there  is  fifty  millions,  to 
speak  within  bounds,  of  prime  pine  timber,  that  is  to  say, 
as  good  as  any  on  the  Kennebec  waters  ;  and  we  have  also 
examined  the  Austin  stream,  and  find  sufficient  to  run  the 
above  timber  in  the  main  Kennebec  river. 

"Jonas  Brown, 
"LuTHBR  Moore. 
"William  Wescott." 

*'  This  is  to  certify,  that  from  the  knowledge  I  have  of 
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the  Ford  tract,  it  is  unquestionably  one  of  the  best  timber 
tracts  upon  the  Kennebec  waters.  And  I  would  also  state, 
that  I  have  just  sold  my  interest  in  the  Saco  tract,  being  on 
part  of  the  same  stream,  at  seven  dollars  and  fifty  cents  per  acre. 

"  John  Hill," 

<^  Bingham,  June  26,  1835.  I,  the  subscriber,  hereby 
certify,  that  I  have  this  day  returned  from  an  exploration  of 
the  Ford  tract,  and  having  been  also  frequently  over  the  tract 
in  hunting,  I  am  fully  satisfied,  that  the  estimation  made  by 
Jonas  Brown,  William  Wescott,  and  myself,  in  May,  1833, 
will  fall  short  of  the  quantity  of  timber  ;  and  that  the  one  made 
this  date  by  Mr.  Thomas  Chase,  is  within  bounds.  The  rea- 
son they  fell  short  was,  that  they  did  not  explore  at  that  time 
the  part  called  the  L,  which  we  have  done  this  time,  and  find 
more  timber  on  it  than  was  anticipated.  And  I  also  certify, 
that  I  have  been  well  acquainted  with  the  stream  called  the 
Austin  stream,  for  these  twenty  years  past,  and  consider  it 
good  and  sufficient  to  run  logs  to  the  main  Kennebec  river  ; 
and  the  north  and  south  branches  of  it  on  the  tract  sufficient 
to  run  them  into  the  main  Austin  stream  with  a  common  fresh- 
et, after  building  one,  and  repairing  two,  dams  on  the  said 
streams,  or  even  without  a  freshet. 

<«  Luther  Moore." 

^^  I  hereby  certify,  that  I  agree  to  the  above,  and  consider 
it  perfectly  true. 

"William  Wescott." 

"  Bingham,  June  36,  1835.  I,  the  subscriber,  do  here- 
by certify,  that  I  have  this  day  returned  from  exploring  the 
Ford  tract,  in  company  with  R.  W.  Mollineaux  and  Thomas 
Haskins  of  Boston,  Massachusetts,  and  my  estimation  is,  that 
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the  Ford  tract,  it  is  unquestionably  one  of  the  best  timber 
there  is  not  less  than  four  and  a  half  thousands  to  the  acre,  on 
an  average,  of  prime  pine  timber,  as  good  as  any  on  the  Ken- 
nebec waters,  and  one  and  a  half  thousands  of  good  spruce 
timber,  worth  as  much  as  pine,  also  to  the  acre,  —  and  have 
also  explored  the  stream  called  the  Austin  stream,  which  runs 
through  the  tract,  and  do  certify,  that  I  consider  it  a  good  and 
sufficient  stream  to  run  logs  to  the  main  Kennebec  river. 
Thomas  Chase." 

^^  I  hereby  certify,  that  I  was  also  with  Mr.  Thomas  Chase, 
in  exploring  the  Ford  tract,  and  was  fully  satisfied,  that  the 
estimation  is  within  bounds,  and  the  quality  of  the  timber  is 
the  first,  and  the  stream  is  as  represented,  and  that  it  may  be 
made,  with  very  little  expense,  so  as  to  run  logs  even  with- 
out a  freshet.     James  Todd." 

It  appeared  from  the  proof,  that  the  land  was  purchased  as 
a  timber  tract,  and  principally  with  reference  to  the  quantity  of 
timber  upon  the  tract,  and  that  the  purchasers  relied  upon  the 
representation  made  to  them  in  that  respect.  In  pursuance  of 
the  agreement,  Haskins  and  MoUineaux,  one  of  the  purchas- 
ers, were  carried  on  to  the  land  by  Todd,  accompanied  by 
William  Wescott,  and  taking  Moore  and  Chase  with  them  as 
guides,  to  explore  it.  They  were  employed  two  or  three  days, 
exploring  dififerent  parts  together  ;  but  having  become  fatigued, 
and  their  provisions  having  given  out,  they  concluded  to  finish 
the  business,  and  leave  Chase  and  Moore  upon  the  land  to  re- 
port the  result,  to  which  they  had  then  arrived,  as  exhibited  in 
the  certificates,  and  with  which  Haskins  was,  at  the  time,  un- 
derstood to  be  satisfied. 

From  a  subsequent  survey  of  the  tract,  pursuing  the  route 
of  the  recent  exploration,  it  appeared,  that  in  the  course  of 
that  exploration,  Haskins  and  others  had,  by  some  meansi 
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been  led  off  from  it,  and  that  timber  had  been  shown,  as  being 
upon  land,  that  was  not  included  in  the  tract,  but  which  lay 
adjacent  to  it ;  and  that  there  was  a  considerable  quantity  of 
timber  upon  the  contiguous  tract,  and  upon  different  borders 
of  the  Ford  tract. 

Certain  persons  were  afterwards  sent  to  examine  the  tract ; 
and  the  defendant  being  previously  requested  to  join  them, 
who  estimated,  that  at  the  time  of  the  sale,  in  1835,  the  quan- 
tity of  timber,  suitable  to  be  sawed  into  boards,  did  not  exceed 
'  three  and  a  half  millions  feet.  Some  of  the  witnesses,  who 
examined  it  afterwards,  with  a  view  of  making  a  more  accu- 
rate estimate,  made  it  less.  But  from  the  testimony  of  Sam- 
uel Homans,  who,  some  time  after  the  purchase,  was  employ* 
ed  in  driving  the  logs  cut  off  the  Ford  tract,  out  of  the  Austin 
stream,  it  might  be  inferred,  that  the  tract  contained  fully  that 
quantity.  And  from  the  testimony  of  Samuel  Chamberlain, 
that  there  might  have  been  more,  but  not  much.  There  was 
evidence,  also,  that  there  were  some  spruce  and  cedar  upon 
the  Ford  tract. 

Jonas  Brown,  one  of  the  signers  of  the  original  certificate 
of  May,  1833,  who  was  examined  for  the  defendants,  testified, 
that  the  usual  course  of  explorers  was  to  go  to  a  high  ridge 
or  elevation  on  the  tract,  to  take  a  compass  and  mount  with  it 
to  the  top  of  a  tree,  where  the  timber  could  be  seen  to  a  con- 
siderable distance,  there  to  set  their  compass,  and  take  the 
bearings  of  the  several  glades  of  timber  in  sight ;  then  to  go 
to  the  glades,  and  make  a  general  estimate,  according  to  their 
best  judgment,  as  to  the  quantity  and  quality  of  the  timber, 
without  actually  counting,  scaling,  or  measuring.  He  thought 
it  would  have  taken  six  months  to  make  an  exact  estimate  of 
^the  quantity  of  timber  in  this  tract  at  the  time  when  he  explor- 
ed it  in  1833.  He  was  the  agent  for  the  Wescotts  in  lum- 
bering on  it  in  the  winter  of  1833-4,  and  cut  two  millions 
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four  hundred  thousand  feet.  He  did  not  remember  giving 
anj  certificate  of  the  quantity  of  timber  on  the  Ford  tract, 
when  he  explored  it  with  Wescott  in  1833  ;  but,  if  be  did 
give  a  certificate,  that  there  were  '^  fifty  millions  of  good 
pine  timber,"  the  words,  ^^and  spruce,"  were,  or  ought  to 
have  been,  inserted  after  the  word  ^^pine."  He  believed, 
that  more  than  half  of  that  quantity  of  timber  was  pine.  He 
did  not  estimate  the  pine  separately  from  the  spruce,  and  in 
his  opiojon,  there  was  about  an  equal  quantity  of  each  upon 
the  tract. 

None  of  the  witnesses  examined  for  the  defendants  under- 
took to  make  any  precise  estimate  of  the  actual  quantity  of 
pine  timber  upon  the  tract  at  the  time  of  purchase.  Thomas 
Chase,  who  was  one  of  the  explorers,  and  signed  one  of  the 
certificates,  June  26th,  1835,  testified,  that  according  to  his 
best  recollection,  he  estimated  the  whole  at  four  and  a  half 
thousand  feet  to  the  acre,  including  pine  and  spruce. 

A  cross  bill  was  filed  by  the  defendants  in  the  original  suit, 
upon  the  alleged  ground,  that  during  the  pendency  of  that  suit 
a  compromise  and  adjustment  of  it  had  taken  place,  by  virtue 
of  which,  the  original  defendants  (now  plaintifis)  had  agreed 
to  receive,  and  had  accepted  fifty  per  cent,  upon  the  notes 
^ven  for  the  balance  of  the  price  of  the  land,  in  addition  to 
the  first  payment  of  money,  and  had  thereby  been  discharged 
from  any  further  claim  or  prosecution  of  the  former  suit. 

The  cross  bill  charged,  that  all  the  original  purchasers  of 
the  ten  shcteenths  had  a  common  interest  and  concern,  which 
induced  them  to  unite  together  as  in  one  cause,  and  they  had 
atithorized  the  original  plaintiff  (Daniel)  to  compound  and 
settle  the  whole  matter.  That  it  was  mutually  agreed  be- 
tween the  parties  to  the  suit,  that  the  notes  given  for  the  bal- 
ance of  the  consideration  of  the  famd,  should  be  given  up  on 
paymem,  or  securing  the  payment  of  fifty  per  cent.,  and 
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that  the  suit  should  thereupon  be  finally  compromised  and 
settled.  And  it  was  particularly  alleged,  that,  during  the 
course  of  negotiation  to  this  end,  Daniel  assigned  and  urged 
as  a  reason  for  not  consenting  to  pay  any  larger  amount  upon 
the  notes,  that  he  himself  and  the  other  parties  concerned  in 
the  purchase,  had  been  put  to  much  trouble,  and  had  incurred 
great  expense  in  prosecuting  their  bill,  which  they  should  lose 
by  adjusting  and  taking  up  the  notes.  The  bill  thereupon 
prayed  for  an  injunction  against  Daniel,  and  a  dismissal  of  his 
suit. 

The  answer  of  Daniel  contained  a  positive  denial  of  the 
principal  allegations  of  the  cross  bill.  Only  one  witness, 
Greenwood,  testified  upon  the  subject. 

The  cause  was  argued  by  Charles  S,  Daveis^  for  the  plain- 
tifif*,  and  by  William  Pitt  Preble^  for  the  defendants. 

Stort  J.  delivered  the  opinion  of  the  Court  to  the  fol- 
lowing efifect.  The  cross  bill  is  founded  upon  an  asserted 
compromise  of  settlement  of  the  cause  of  suit,  stated  in  the 
original  bill,  pending  the  suit ;  and,  of  course,  if  established 
in  point  of  fact,  it  puts  an  end  to  the  whole  controversy.  It 
has,  accordingly,  been  first  argued  by  counsel ;  and  we  are  of 
opinion,  that  the  compromise  and  settlement  are  not  sufii- 
ciently  established  by  the  proofs  in  the  cause  to  overcome  the 
full  and  positive  denials  in  the  answer,  that  any  such  transac- 
tions were  ever  agreed  upon  by  the  parties.  The  known  rule 
in  equity  is,  that  an  answer,  which  is  responsive  to  the  alle- 
gations and  charges  made  in  the  bill,  and  contains  clear  and 
positive  denials  thereof,  must  prevail,  unless  it  is  overcome  by 
the  testimony  of  two  witnesses  to  the  substantial  facts,  or  at 
least  by  one  witness,  and  other  attendant  circumstances,  which 
supply  the  want  of  another  witness,  and  thus  destroy  the  state- 
ments of  the  answer,  or  demonstrate  its  incredibility  or  insuffi- 
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ciency  as  evidence.  There  is  no  pretence  to  say,  that  this 
state  of  things  exists  in  the  present  case,  and,  therefore,  the 
cross  bill  roust  be  dismissed  with  costs. 

The  original  bill  seeks  to  set  aside  a  contract,  made  on  the 
18th  of  June,  1835,  between  James  Todd,  one  of  the  de- 
fendants, for  himself,  and  as  agent  of  several  of  the  other  de- 
fendants, with  the  plaintiff  and  several  other  persons,  stated 
in  the  bill,  for  the  purchase  of  ten  undivided  sixteenth  parts 
of  a  certain  tract  of  land  in  the  State  of  Maine,  containing 
about  16,000  acres  of  land,  of  which  the  plaintiff  was  to  have 
three  sixteenth  parts,  and  his  copartners  certain  other  propor- 
tions, for  the  sum  of  $  50,000,  payable  in  certain  instalments, 
a  part  in  cash,  and  a  part  at  future  periods,  for  which  the 
respective  purchasers  were  to  give  their  several  notes  and 
mortgages  respectively.  The  bill  mainly  insists,  that  the 
agreement  was  entered  into  upon  gross  and  fraudulent  repre- 
sentations made  to  the  plaintiff,  and  the  other  purchasers,  as 
to  the  true  character  of  the  land,  and  especially  as  to  the 
quality  of  timber  thereon  ;  and  that,  upon  the  faith  of  those 
representations,  the  purchases  were  completed,  the  convey- 
ances taken,  and  the  moneys  paid,  and  securities  given  by 
them  respectively  ;  and  that,  therefore,  it  ought  to  be  set 
aside  and  cancelled ;  and  that  the  plaintiff,  who  sues  for  his 
own  separate  right  and  interest  in  the  premises,  he  having 
subsequently  become  a  sub-purchaser  of  -^^  more  of  the  tract, 
and,  therefore,  being  entitled  to  ^\  parts  thereof,  ought  to  be 
restored  to  all  he  has  paid  ;  and  the  bill  prays  for  other 
relief. 

We  have  said,  that  the  bill  mainly  proceeds  upon  the  im- 
putation of  fraud  ;  but  its  allegations  are  sufficient  to  found  a 
claim  for  relief,  if  the  bargain  was  made  upon  material  repre- 
sentations of  matters  of  facts,  constituting  the  basis  thereof, 
which  are  untrue,  even  although  innocently  made  by  the  mis- 
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take  of  the  parties,  or  by  the  mistake  of  the  sellers  alone. 
Nothing  is  more  clear  in  equity  than  the  doctrine,  that  a  bar- 
gain founded  in  a  mutual  mistake  of  the  facts,  constituting  the 
very  basis  or  essence  of  the  contract,  or  founded  upon  rep* 
resentations  of  the  sellers,  material  to  the  bargain,  and  con« 
stituting  the  essence  thereof,  although  made  by  innocent  mis- 
take, will  avoid  it.  Mistake,  as  well  as  fraud,  in  any  repre* 
sentation  of  a  fact,  material  to  the  contract,  furnishes  a  suffi- 
cient ground  to  set  it  aside,  and  to  declare  it  a  nullity.  The 
Reports  are  full  of  cases  to  this  effect ;  and  many  of  them  will 
be  found  collected  in  the  elementary  writers  on  equity  juris- 
prudence.^ In  the  view,  which  the  Court  are  disposed  to 
take  of  the  bill  and  evidence,  we  do  not  deem  it  at  all  neces- 
sary to  enter  upon  the  consideration  of  the  question  of  fraud, 
as  we  are  entirely  satisfied,  that,  if  there  has  been  no  fraud, 
there  has  been  such  a  mistake  of  both  parties,  as  to  a  fact,  not 
only  material,  but  constituting  the  very  basis  of  the  agreement, 
as  requires  the  Court  to  decree,  that  the  agreement  be  re- 
scinded, and  the  conveyance  made  in  pursuance  thereof  be 
set  aside,  and  the  parties  be  restored  to  their  original  rights 
and  interests,  antecedent  to  the  agreement. 

Let  us,  in  the  first  place,  examine  the  written  i^reement 
between  the  parties,  taking  along  with  us  the  fact,  that  Todd 
was  acting  as  principal,  as  to  a  portion  of  the  land,  and  as 
agent  of  the  other  owners,  as  to  other  parts  thereof,  which 
were  included  in  the  sale.  The  agreement  is  in  the  following 
words  : 

^^  Articles  of  agreement  made  this  eighteenth  day  of  June, 
A.  D.  eighteen  hundred  and  thirty-five,  by  and  between  James 
Todd,  of  Portland,  in  the  State  of  Maine,  on  the  one  part,  and 


1  See  I  Story  on  Equity  Juriapradence,  §  140  to  §  153,  and  the  caaea 
there  cited. 
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Otis  Daniel,  Josiah  Daniel,  Robert  E.  Mollineaux,  £.  F.  Mes-* 
Sanger,  Jooatfaan  A.  Richards,  and  James  H.  Champney,  and 
Bamuin  Field,  all  of  Boston,  in  the  County  of  Suffolk,  and 
Commonwealth  of  Massachusetts,  and  Daniel  A.  Sigourney,  and 
John  F.  Soren,  of  Roxbury,  in  the  County  of  Norfolk,  and 
State  of  Massachusetts,  on  the  other  part.     The  said  Todd, 
in  consideration  of  the  agreement  herein  contained  of  said 
parties  to   the  second  part,   hereby  agrees   with    them  re* 
spectively,  to  sell  and  convey  to  them  by  good  and  sufficient 
de^ds,  with  warranty  and  a  good  and  indefeasible  title,  in  fee 
simple,  ten  undivided  sixteenth  parts  of  a  tract  of  land  situ- 
ated in  township  No.  2,  second  range,   Bingham   Kennebec 
Purchase,  east  of  the  Kennebec  River,  in  Somerset  County, 
State  of  Maine,  containing  sixteen  thousand  acres,  called  the 
Ford  Tract,  to  be  conveyed  to  said  parties  of  the  second 
part,  as  follows  :    Three  undivided  sixteenth  parts  to  said 
Otis  Daniel ;    two  undivided  sixteenth  parts  to  said  Josiah 
Daniel ;    one  undivided   sixteenth  part  to   said   Mollineaux 
and  Messenger  ;   two    undivided  sixteenth  parts  to  Daniel 
A.   Sigourney  and  Jonathan   A.   Richards  ;  one  undivided 
sixteenth  part  to  John  F.  Soren  and  James  H.  Champney ; 
and  one  undivided  sixteenth  part  to  Barnum  Field  ;  the  said 
parties  to  the  second   part  paying   for  their  purchase  their 
respective  proportions  of  the  sum  of  fifty  thousand  dollars,  to 
be  paid  as  follows  :  one  quarter  part  in  cash,  and  the  re- 
coainder,  one  third  in  one  year  ;  one  third  in  two  years  ;  and 
one  third  in  three  years,  with  interest  annually,  secured  by 
their  respective  notes  and  mortgages  on  the  premises,  and  the 
said  premises  are  to  be  conveyed  to  said  parties  of  the  second 
part  in   the   proportions  above   mentioned,  at  any  time  on 
demand  within  sixteen  days  from  the  date  of  these  presents, 
which  time  is  allowed  to  said  parties  of  the  second  part  to 
explore  said  tract.     And  the  said  parties  of  the  second  part, 
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10  consideration  of  said  Todd's  agreement,  hereby  agree  with 
said  Todd  to  purchase  and  pay  for  their  respective  parts  of 
said  tract  as  before  mentioned  ;  and  if  they  do  not  complete 
the  purchase  within  the  said  term  of  sixteen  days,  they  will 
respectively  forfeit  and  pay  said  Todd  their  respective  parts 
of  the  sum  of  three  thousand  dollars.     Provided,  neverthe- 
less, that  said  parties  of  the  second  part  shall  be  under  no 
obligation  to  take  said  land,  or  to  pay  therefor,  unless  said 
Ford   Tract  contains  sixty  millions   of  pine  timber,  and  a 
stream  runs  through  said  tract,  which  will,  with  an  ordinary 
freshet,  carry  logs  from  said  tract  to  Kennebec  River,  with- 
out difficulty.     In  case  said  tract  does  not  contain  sixty  mil- 
lions of  pine  timber,  and  such  a  stream  as  is  mentioned  above, 
said  Todd  hereby  agrees  with  said  parties  of  the  second  part, 
to  pay  the  expense  of  one  person,  to  be  sent  from  Boston,  to 
examine  said  tract,  and  also,  whatever  may  be  paid  to  one 
other  suitable  person  for  exploring  said  tract  for  the  time  be 
is  on  the  tract.    It  is  understood,  that  if  said  parties  of  the 
second  part,  or  their  agent,  notify  said  Todd  of  their  agree- 
ment to  take  the  said  premises  at  any  time  within  sixteen 
days,  they  shall  be  allowed  till  July  9th,  to  make  the  pay- 
ments and  exchange  the   papers.     In  witness  whereof,  said 
parties   have   interchangeably    set   their    hands   and   seals." 
[Signed  by  the  parties,  and  witnessed  by  S.  E.  Sewall  and 
Thomas  W.  Haskins.] 

Now,  we  think  it  impossible  to  doubt,  upon  the  reading  of 
this  agreement,  that  it  was  understood  by  all  the  parties,  that 
the  tract  of  land  did  contain  sixty  millions  of  pine  timber,  and 
that  a  stream  ran  through  the  tract,  which  would,  with  an 
ordinary  freshet,  carry  logs  from  the  tract  to  the  river  Ken- 
nebec without  difficulty  ;  and  that  these  constituted  the  very 
basis  of  the  contract,  and  were  so  fundamental,  that  if  either 
did  not  exist,  the  bargain  was  understood  not  to  be  obligatory 
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on  the  purchasers.  The  proviso,  in  our  judgment,  clearly 
inoports  this.  The  subsequent  clause,  as  to  the  exploration  of 
the  tract,  was  not  designed  in  any  manner  to  waive  or  control 
this  fundamental  stipulation  ;  but  merely  to  afford  to  the  pur- 
chasers more  complete  means  of  ascertaining  the  verity  of  the 
statements,  and  thus  to  secure  the  purchasers  from  loss  in  case 
of  any  fraud  or  substantial  mistake.  An  exploration  was  ac- 
cordingly made  by  an  agent  of  the  purchasers,  accompanied 
by  an  agent  of  the  vendors.  How  it  was  conducted,  the  evi- 
dence sufficiently  discloses.  A  more  complete  example  of 
credulity  and  delusion  on  one  side,  and  of  mistake  and  misrep- 
resentation (whether  innocent  or  designed  is  not  material  to 
be  examined)  on  the  other  side,  perhaps,  cannot  be  found  in 
the  annals  of  our  country.  The  survey  was  not,  indeed,  even 
made  upon  the  tract,  as  it  was  actually  bounded  ;  but,  by  the 
mistake  or  ignorance  of  the  guides,  the  exploration  was  in  part 
off  of  tbe  tract ;  so  that  here  again  there  was  a  fundamental 
mistake,  which  made  it  a  new  source  of  error  in  completing 
the  bargain.  Tbe  purchasers  were  further  misled  by  the 
representations  founded  on  that  exploration,  as  to  the  nature 
of  the  land,  and  the  quantity  of  the  timber  thereon,  which  they 
had  no  means  of  knowing  were  untrue  and  grossly  exaggerated. 
The  exploration  being  thus  made,  in  part  off  of  the  tract, 
through  mistake  or  ignorance,  so  far  from  strengthening  the 
case  for  tbe  defendants,  furnishes  of  itself  a  strong  ground  of 
relief  for  the  purchasers. 

But  we  do  not  dwell  on  this  circumstance  further  than 
merely  to  show,  that  it  cannot  afford  any  substantial  aid  to  the 
defence.  It  is  unnecessary,  also,  to  dwell  on  the  question, 
whether  the  evidence  shows,  that  there  was  any  such  stream 
on  the  tract,  as  tbe  agreement  vouched  for,  about  which  there 
might  be  some  reason  for  doubt  and  hesitation.  What  we 
desire  to  place  our  opinion  upon,  is  the  other  ground,  that  the 
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quanUty  of  timber  on  the  tract  was  grossly  mistakea,  and  ex- 
travagantly over  estimated.  What  is  the  case  made  out  by 
the  entire  evidence,  with  the  exception  of  a  single  witness  ? 
It  is,  that  the  pine  timber  upon  the  tract  does  not  probably  ex- 
ceed three  millions,  and  at  the  farthest  does  not  exceed  five 
millions.  One  witness,  indeed,  seems  to  think,  that  it  may 
contain  more,  and  go  to  the  extent,  perhaps,  of  twenty-five 
millions.  But  he  stands  alone  ;  and  his  testimony  is  of  small 
weight,  compared  with  the  mass  of  intelligent  witnesses,  estab- 
lishing the  more  limited  quantity.  Here,  then,  we  have  a 
tract,  represented  by  the  vendors  in  their  contract  as  contain- 
ing sixty  millions  of  timber,  and  that  supposed  fact  constituting 
the  very  basis  of  the  bargain,  when,  in  fact,  it  does  not  contain 
more  than  one  twelfth  part  of  that  quantity.  A  court  of  equity 
would  be  unworthy  of  the  name  or  character,  if  a  contract, 
founded  in  such  a  gross  mistake  and  fundamental  error,  were 
permitted  to  stand,  and  were  not  declared  to  be  utterly  in- 
valid. We  do  not  meddle  with  cases,  where  the  error  in 
quantity  is  of  a  slight  nature,  not  going  to  the  essence  of 
the  bargain.  Here  the  error  is  vital.  The  purchasers 
have  contracted  to  give  fifty  thousand  dollars  for  a  tract 
of  land,  represented  to  contain  sixty  millions  of  pine  tim- 
ber. It  cannot  be  possible,  that  they  ought  in  law,  or  in 
justice,  or  in  common  sense,  to  be  bound  to  pay  that  amount 
for  five  millions  only. 

There  is  a  great  deal  of  other  evidence  in  the  cause,  as  to 
the  representation  of  the  quantity  of  timber  on  the  tract,  made 
by  and  through  the  agent  of  the  owners  to  the  purchasers,  as 
well  orally,  as  by  certificates,  produced  and  read  in  the  cause. 
They  confirm  the  conclusions  deducible  from  the  agreement 
itself;  but  it  does  not  seem  necessary  to  dwell  on  them. 

These  short  views  exhaust  the  merits  of  the  case,  so  far  as 
they  belong  to  the  general  character  of  the  bill.     We  are  of 
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opinion,  that  the  original  contract  ought  to  be  set  aside,  as 
founded  in  gross  error  or  mistake  ;  that  the  conveyance  made 
to  the  plaintiff,  Daniel,  ought  to  be  rescinded,  and  that  he 
ought  to  be  restored  to  the  purchase  money,  which  has  been 
paid  by  bira,  deducting  whatever  he.  may  have  been  repaid  out 
of  any  proceeds  of  the  sales  of  timber,  cut  on  the  land.  Todd, 
having  received  the  purchase  money  from  Daniel,  ought  to  be 
held  primarily  liable  to  repay  it ;  and  in  his  aid,  such  of  the 
other  defendants,  for  whom  he  acted  as  agent,  and  such  as  have 
received  any  part  thereof,  with  a  full  knowledge  of  all  the  cir* 
cumstances)  ought  to  be  decreed  to  repay  the  proportions 
thereof  respectively  received  by  them. 

There  is  an  agreement,  found  in  the  case,  by  which  the 
defendants,  who  are  the  vendors,  mutually  agreed  among 
them,  in  the  division  of  the  notes,  taken  for  the  purchase 
money,  that  they  would,  According  to  their  respective  interests, 
bear  their  respective  proportions  of  any  losses,  which  might 
arise  from  the  insolvency  or  inability  of  the  purchasers  to  pay 
the  same.  We  have  been  asked  by  the  plaintiff  to  give  him 
the  benefit  of  that  agreement,  in  order  that  he  might  avail  him- 
self  of  it,  in  case  he  is  not  able,  from  the  parties  directly  liable 
to  him,  to  obtain  back  the  purchase  money  decreed  to  him  by 
the  Court.  We  are  of  opinion,  that  he  is  not  entitled  to  any 
such  aid  or  relief.  That  agreement  is  strictly  res  inter  aUot 
aetaj  with  which  he  has  no  manner  of  connexion,  by  which  he 
is  not  bound,  and  to  which  he  cannot  justly,  in  equity,  claim 
any  derivative  title. 

There  are  some  other  circumstances,  which  may  be  proper 
for  consideration  before  the  master,  under  the  interlocutory 
decree,  which  we  propose  to  pass,  for  the  purpose  of  carrying 
into  full  effect  the  present  opinion.  The  decree  will  accord- 
ingly be  drawn  up,  and  will  contain  certain  declaratory  clauses, 
and  institute  the  proper  inquiries  necessary  for  a  fi^al  decree 

m 

in  the  premises. 
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The  decree  was  afterwards  drawn  up  as  follows  : 

This  cause  came  on  to  be  beard  at  this  term  upon  the  bill, 
answer,  exhibits,  and  proofs  produced  by  the  parties,  and  was 
argued  by  counsel,  on  consideration  whereof,  it  is  declared  by 
the  Court,  that  the  contract  of  sale,  and  the  conveyance  of 
the  premises  and  the  notes  of  the  said  Daniel  thereupon,  as  set 
forth  in  the  bill,  were  made  by  and  between  the  said  Otis  Daniel 
and  the  said  James  Todd,  and  other  parties,  upon  material 
misrepresentations  and  mutual  mistakes  as  to  the  quantity  of 
timber  on  the  premises  so  sold,  and  therefore  ought  to  be  set 
aside,  and  held  null  and  void  ;  and  the  said  Otis  Daniel  ought 
to  be  repaid  the  amount  of  the  said  purchase  money,  actually 
paid  by  him  thereupon  and  therefor,  by  the  said  Todd,  who 
received  the  notes  for  the  same,  and  in  his  aid  and  for  his  re- 
lief, by  such  of  the  other  parties,  defendants  to  the  bill  respec- 
tively, for  whom  the  said  Todd  acted  as  agent,  or  who,  with 
a  full  knowledge  of,  and  assent  to,  the  said  contract  of  sale 
and  misrepresentations  and  mistakes,  have  received  any  of  the 
said  notes,  or  any  part  of  the  purchase  money  paid  thereon 
by  the  said  Daniel ;  but  not  for  the  part  thereof  received  by 
any  other  party.  And  thereupon,  in  furtherance  of  the  dec- 
larations aforesaid,  it  is  further  ordered,  adjudged,  and  decreed, 
that  the  same  contract  of  sale,  and  conveyance,  and  notes  be 
and  hereby  are  annulled,  rescinded,  and  declared  utterly  void, 
and  of  no  effect. 

And  the  said  Otis  Daniel  is  further  ordered,  adjudged,  and 
decreed  to  reconvey  the  premises  by  such  due  and  reasonable 
conveyance  or  conveyances  as  shall  be  devised  and  reported 
by  a  master,  when  and  so  soon  as  the  purchase  money  ac- 
tually paid  by  him  shall  be  repaid  as  hereinafter  mentioned. 

And  it  is  further  ordered,  adjudged,  and  decreed,  by  the 
Court,  that  the  said  James  Todd  be,  and  hereby  is,  held  di- 
rectly liable  to  the  plaintiff  for  the  whole  amount  of  moneys 
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paid  as  aforesaid,  deducting,  however,  therefrom  the  proceeds 
of  timber  sold,  as  well  as  the  value  of  timber  taken  from  said 
lands,  by  and  under  the  authority  of  the  said  Otis  Daniel,  and 
remaining  unsold,  and  making  all  due  allowances  for  all  proper 
charges  and  expenses  incurred  in  regard  to  said  timber,  and 
for  taxes  paid  on  the  said  lands. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  such 
of  the  other  parties,  defendants  to  said  bill,  as  with  a  full 
knowledge  of  the  premises,  or  for  whom  the  said  Todd  act- 
ed as  agent,  or  who  assented  to  the  said  contract  of  sale  and 
conveyance,  with  a  full  knowledge  of  the  premises,  shall  be, 
and  hereby  are  decreed  to  be  liable  in  aid  and  relief  of  the 
said  Todd,  to  pay  and  deliver  back  to  the  said  Otis  Daniel, 
such  parts  or  portions  of  the  purchase  money  paid  by  the  said 
Daniel  for  the  said  lands,  as  have  been  received  by  them  re- 
spectively in  the  premises,  or  on  the  notes  of-  the  said  Daniel 
so  received  by  them  ;  but  no  one  of  them  to  be  liable  for  any 
purchase  money  or  notes  received  by  any  of  the  other  parties, 
defendants. 

And  it  is  further  ordered,  adjudged,  and  decreed,  by  the 
Court,  that  no  damage  or  interest  on  the  aforesaid  moneys  be 
allowed,  except  the  proceeds  of  such  timber,  sold  and  unsold, 
as  aforesaid,  shall  furnish  a  fund  therefor  ;  and  in  that  event, 
interest  upon  said  purchase  money  to  be  added  thereto,  as  an 
offset  pro  tanto  to  the  excess  of  said  proceeds,  and  not  exceed- 
ing the  amount  of  such  excess. 

And  it  is  further  ordered,  adjudged,  and  decreed  by  the 
Court,  that  it  be  referred  to  Stephen  Longfellow,  Esquire,  as 
master,  to  ascertain  the  amount  due  to  the  plaintiff  on  the  basis 
of  this  decree,  and  also  the  particular  notes  and  sums  received 
by  each  of  said  defendants  of  said  purchase  money,  so  paid 
and  secured  as  aforesaid,  and  to  report  the  same  to  the  Court. 

And  it  is  further  ordered,  adjudged,  and  decreed,  by  the 
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Court,  that  the  master  be  clothed  with  full  power  and  autkori- 
ties  to  examine,  as  well  the  parties,  as  any  other  witnesses, 
orally  or  upon  written  interrogatories,  under  oath,  in  the  prem- 
ises, and  to  require  the  production  of  all  vouchers,  papers, 
and  other  documents  pertinent  and  proper  in.  the  premises ; 
and  that  he  state  a  full  account  in  the  premises,  upon  the  baais 
of  this  decree.  And  that  he  be  and  hereby  is  clothed  with  all 
the  usual  powers  and  aiuhorities  of  a  master,  in.  all  things 
touching  the  premises. 

And  all  further  orders  and  decrees  are  reserved  for  the  con- 
sideration of  the  Court. 


Daniel  i;.  Mitchell.  Petition  for  a  Rehearing. 
At  the  Adjournment  (in  September)  of  Mat 
Term,  1840,  at  Portland. 

Rehearing;!  in  equity  after  a  decree  are  not  a  matter  of  tight,  bnl  rest  in  the 
soand  discretion  of  the  Court. 

Where  a  rehearing  is  applied  for  upon  the  ground  of  newly  diacovered  evidence, 
the  application  is  mainly  governed  by  the  same  considerations  as  apply  to 
cases,  where  leave  is  asked  to  file  a  supplemental  bill  after  the  publication 
of  the  testimony,  taken  on  a  cause,  and  before  the  hearing,  in  order  to  bring 
newly  discovered  evidence  before  the  Court.;  or  where  leave  is  asked,  aAer 
a  decree,  to  file  a  bill  of  review  upon  the  ground  of  the  like  evidence. 

Querfl,  whether  the  Court  will  grant  any  such  application  after  a  decree, 
where  the  newly  discovered  evidence  consists  wholly  of  coafinsiona  made 
by  the  plaintiff  since  the  decree,  and  affecting  the  merits  of  the  original 
biU. 

If  the  Court  will  grant  any  such  application,  it  will  grant  it  only  when  the 
confessions  are  of  the  most  full  and  direct  character,  and  are  proved  by 
disinterested  testimony,  and  are  not  suscepiihle  of  difibrent  inteipret»* 
tions. 

J3  fortiori,  the  application  will  be  more  difficult  to  be  maintained  (if  it  can  be 
maintained  at  all)  where  the  supposed  confessions  made  by  the  plaintiff  are 
directly  contradictory  to  the  answer  of  the  plaintiff  to  a  crosa  bill  filed  in 
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the  nme  came  for  the  very  parpoae  of  obtaining  an  admiflsion  of  the  eame 
facta,  as  the  confeaaions  purport  to  atate,  and  are  alao  contradicted  by  the 
plain  tiff  bj  hia  affidavit,  filed  upon  the  application  for  the  rehearing. 

After  the  beoring  upon  the  original  bill  and  the  interlocuto- 
ry decree  therein,  and  after  the  cross  bill  had  been  dismissed 
with  costs,  the  defendants  filed  a  petition  for  a  rehearing  of  the 
original  bill,  and  cross  bill,  and  also  for  leave  to  file  t  supple- 
mental bill  or  other  proper  proceedings,  to  bring  before  the 
Court,  upon  the  rehearing,  certain  confessions  of  the  plaintiff, 
alleged  to  have  been  made  since  the  hearing  of  the  original  and 
cross  bill  to  the  defendant,  Todd,  and  his  counsel,  in  which  be 
admitted  the  material  facts  stated  in  the  cross  bill,  and  also  one 
pobt  of  defence  set  up  in  the  answer  to  the  original  bill,  viz. 
that  there  had  been  a  parol  compromise  made  and  assented  to 
hj  the  parties,  pending  the  suit,  by  which  it  was  agreed,  that 
the  original  suit  should  be  dismbsed  upon  the  plaintiff's  paying 
the  fifty  per  cent,  of  the  amount  of  the  note  given  for  the  pur* 
chase  money  of  the  land  in  controversy,  and  that  the  notes 
sbouJd  be  thereupon  delivered  up  to  the  plaintiff.  That  the 
plaintiff  accordingly  paid  the  fifty  per  cent.,  which  was  ac- 
cepted by  the  defendants,  in  the  faith,  that  the  suit  was  to  be 
dismissed ;  but  that  the  plaintiff  now  insisted  upon  pushing  it  to 
a  decree,  in  violation  of  the  parol  agreement  and  compromise. 
The  plaintiff,  in  his  answer  to  the  cross  bill,  directly  and 
pointedly  denied,  that  any  such  agreement  was  ever  made  for 
the  dismissal  of  the  bill ;  but  be  admitted,  that  he  had  paid  fifty 
per  cent,  upon  the  delivering  up  of  the  notes  to  him  by  an  ar- 
rangement with  the  holders  ;  and  he  insisted,  that  this  was  done 
on  their  part  solely  on  the  ground,  that  they  knew  he  meant  to 
resist  payment  thereof  at  law,  and  the  compromise  was  made 
for  the  purpose  of  settling  the  notes,  and  was  not  intended  or 
understood  to  prevent  his  prosecuting  the  original  suit  in  this 
case. 
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When  the  cause  came  on  to  be  reheard  in  its  regular  course 
upon  the  petition  for  a  rehearing,  some  discussion  took  place 
between  the  counsel  on  both  sides,  {Fessenden  ^  Deblois^  for 
the  petitioners,  and  C  S.  Daveisy  for  the  original  plaintiff,) 
and  the  Court ;  upon  that  occasion 

Stort  J.  said,  —  I  am  far  from  desiring,  that  the  counsel 
on  both  sides  should  not  be  allowed  the  fullest  opportunity  of 
being  heard  upon  the  present  petition.  But  as  all  the  papers 
were  sent  to  roe  some  time  since,  without  any  intimation,  that 
an  argument  was  to  be  made,  I  supposed  the  papers  were  sub* 
mitted  for  the  consideration  of  the  Court  for  their  decision 
without  argument,  and  I  accordingly  devoted  my  attention  to 
the  examination  of  the  subject.  As  there  are  intrinsic  diffi* 
culties  in  the  case,  and  the  application  stands  upon  very  un- 
usual circumstances,  and  the  counsel  seem  desirous  of  knowing 
those  points,  to  which  the  Court  would  especially  wish  them  to 
turn  their  attention  at  the  argument,  I  will  briefly  suggest 
such  considerations,  as  have  occurred  to  my  mind  upon  the 
subject. 

Rehearings  rest  in  the  sound  discretion  of  the  Court ;  and 
where  they  are  petitioned  for  upon  the  ground  of  newly  dis- 
covered evidence,  they  are  mainly  governed  by  the  same  con* 
siderations,  as  apply  to  cases,  where  leave  is  asked,  after  the 
publication  of  testimony,  and  before  the  hearing,  to  file  a  sup* 
plemental  bill,  in  order  to  bring  such  new  evidence  before  the 
Court ;  or  where,  after  a  decree,  leave  is  asked  to  file  a  bill 
of  review,  or  a  bill  in  the  nature  of  a  bill  of  review,  upon  the 
like  ground  of  newly  discovered  evidence. 

This  subject  has  been  a  good  deal  discussed  in  this  Court ; 
and  I  am  not  aware,  that  there  are  any  important  authorities, 
bearing  on  it,  which  were  not  brought  before  the  Court  and 
examined  in  the  case  o(  Dtxter  v.  Jlmold  (5  Mason  R.  303). 
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There  are  several  leading  points,  which  must  necessarily 
come  before  the  Court  whenever  the  argument  upon  the  pres- 
ent petition  is  heard.  (1.)  Whether  the  nature  of  the  evi- 
dence proposed  to  be  offered,  viz.  that  of  parol  confessions, 
asserted  to  have  been  made  since  the  hearing  and  decree,  is 
such  as  properly  to  justify  the  Court  in  granting  a  rehearing, 
supposing  it  to  be  full  and  explicit  to  the  purpose.  (2.) 
Whether,  in  fact,  the  evidence  now  offered  of  the  supposed 
confessions,  is  of  such  a  character,  as  is,  or  ought  to  be  satis- 
factory, as  proof,  to  contradict  the  solemn  declarations  con- 
tained in  the  answer  of  the  plaintiff  to  the  cross  bill,  to  the 
very  point  on  which  those  confessions  hinge.  (3.)  Whether, 
if  admitted,  they  could  be  of  any  just  avail  in  the  cause  ;  or 
would  do  more  than  justify  the  Court  in  rescinding  the  com- 
promise, supposed  to  have  been  made  between  the  parties  and 
the  holders  of  the  notes,  and  thus  to  restore  them  to  the  staiui 
ante  poctitm  (if  I  may  so  say),  or  to  the  state,  in  which  they 
stood  after  the  bill  was  filed,  and  before  the  compromise  was 
entered  into.  If  this  latter  view  be  the  true  one,  it  would  be 
wholly  unnecessary  to  rehear  the  cause  ;  for  the  present  de- 
cree, rescinding  the  original  contract  for  the  purchase  of  the 
lands,  is  precisely  what  in  substance  it  would  be,  if  the  com- 
promise were  held  a  nullity.  The  rehearing,  therefore,  under 
such  circumstances,  would  be  utterly  without  object  or  use. 
This,  therefore,  will  naturally,  at  the  argument,  constitute  a 
point  of  discussion  in  the  cause.  I  merely  suggest  it,  with- 
out intending  to  dwell  on  it. 

The  second  point  is  one  of  no  small  embarrassment  and 
difficulty,  upon  the  actual  posture  of  the  confessions,  offered 
as  proof  by  the  petition.  These  confessions,  at  least  so  far 
as  the  testimony  of  Mr.  Preble  goes,  are  susceptible  of  an 
interpretation  favorable  to  the  plaintiff,  or,  at  least,  consistent 
with  his  good  faith  and  honesty,  to  the  extent  of  delivering 
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hiiQ  from  the  imputation  of  wanton  and  deliberate  perjury. 
The  affidavit  of  the  defendant,  Todd,  as  to  the  confessions 
of  the  plaintiff,  cannot  certainly  be  admitted  as  evidence  in 
such  a  cause  as  this  ;  for  in  equity  no  defendant  can  be  a  wit- 
ness to  testify  in  his  own  favor  to  a  matter,  not  called  for  by 
the  plaintiff  in  his  bill.  The  case,  therefore,  presented  upon 
this  application,  on  this  pomt,  is  the  affidavit  of  one  witness^ 
as  to  the  supposed  confessions  of  the  plaintiff,  and  the  testi- 
mony of  the  plaintiff,  directly  and  positively  denymg  the  ma* 
terial  fiicts  of  the  confessions,  not  merely  in  his  affidavit,  but 
in  the  most  explicit  and  deliberate  manner  in  his  answer  to  the 
cross  bill.  If,  therefore,  we  order  a  rehearing  upon  the  testi- 
mony thus  adduced,  we  must  come  to  the  conclusion^  in 
granting  this  application,  that  the  plaintiff  has  been  guilty  of 
gross  and  deliberate  perjury  in  his  answer  to  the  cross  bill,  as 
well  as  in  his  affidavit ;  and  that  he  is  not  worthy  of  any,  the 
slightest  credit.  Indeed,  it  might  well  be  said,  that,  under 
snch  circomstances,  he  was  not  faUw  in  tmo,  but  faltua  in 
•mniftttt.  Now,  I  need  scarcely  say,  that  a  Court  of  equity, 
in  granting  a  rehearing  in  its  discretion  would  be  slow  to  come 
to  a  conclusion  of  this  sort,  unless  it  was  forced  upon  it  by 
the  most  irresistible  evidence,  and  that,  in  its  nature  and  char- 
acter, it  was  of  the  highest  credit,  and  the  farthest  removed 
from  the  chance  or  possibility  of  mistake.  Certainly,  it  can- 
not be  said,  that  parol  evidence  of  mere  confessions  is  en- 
titled to  such  a  high  distinction.  It  has  been  well  said,  that 
it  is  the  easiest  to  be  manufactured,  and  the  most  difficult  to  be 
tepelled  or  refuted,  of  any  species  of  evidence.  And  al- 
though, in  the  present  case,  the  character  of  the  gentleman, 
whose  affidavit  has  been  given,  places  his  own  testimony  beyond 
any  suspicion  with  regard  to  his  belief  in  its  entire  accuracy  ; 
yet  it  is  to  be  recollected,  that  no  portion  of  human  testimony 
is  more  open  to  just  doubts,  than  confessions  arising  from  the 
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frailty  of  human  memory,  and  the  mistakes,  which  may  con- 
stant!/ occur  in  understanding  the  exact  purport  and  meaning 
of  the  language,  used  by  parties  in  conversation.  Judges, 
therefore,  in  acting  upon  the  proof  of  confessions,  are  not  at 
liberty  to  draw  inferences  from  their  own  personal  knowledge 
of  individuals ;  but  they  must  deal  with  such  evidence,  as  if  the 
parties  were  unknown,  and  it  were  to  be  judged  of  upon  its 
own  intrinsic  force,  connected  with  the  other  circumstances 
of  the  case.  But,  when  such  confessions  are  to  establish  the 
solemn  charge  of  deliberate  perjury  by  any  party,  I  am  sure, 
that  the  Court  is  called  upon  to  exercise  the  most  scrupulous 
caution,  before  it  arrives  at  the  conclusion,  that  mere  confes- 
sions establish  such  criminality.  These,  however,  will  prop- 
erty occur  as  matters  of  observation  at  the  argument ;  and 
thejr  are  now  suggested,  because  they  must  be  met  and  consid- 
ered, whenever  the  petition  comes  on  for  a  final  hearing* 

But  the  other  point  b  a  matter  of  great  practical  impor- 
tance, and  is  that,  upon  which,  I  confess,  I  have  a  strong  im- 
pression. It  is,  whether  a  Court  of  equity  ought  ever  to  open 
a  cause  for  a  rehearing  and  to  admit  new  evidence,  founded 
upon  parol  confessions  made  subsequently  to  the  time  of  the 
original  decree.  I  have  searched  the  authorities  Co  find  some 
case  of  this  sort ;  but  I  have  not  found  any.  The  counsel 
have  frankly  admitted,  that  in  their  own  researches  they  have 
discovered  none.  My  judgment  is,  that  no  sucb  case  does  exist* 
And  this  universal  silence  in  a  case,  which  must  frequently 
have  occorred  in  practice,  affords  an  exceedingly  strong  pre- 
sumption, that  it  has  not  been  deemed  admissible  as  a  ground 
for  a  rehearing. 

Mtmarandwn,  Upon  these  sc^estions  the  counsel  sub* 
mitted  the  case  to  the  Court  without  farther  argument,  and 
the  Court  overruled  the  apf^cation  on  the  petition  for  a  re- 
bearing,  and  refused  leave  to  file  a  supplemental  bill. 
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r. 
RuFUs  K.  Page. 

Where  a  bill  in  eqoitj  waa  brooght  bj  an  administrator  de  banis  non^  for  an 
account  of  the  intestate's  estate,  after  the  lapse  of  from  twenty  to  twentj- 
five  years,  and  the  defendant  pleaded  the  statute  of  limitations,  and  filed  a 
general  answer  to  the  whole  bill ;  it  was  heldf  that  the  plea  should,  in  itself, 
contain  aTerments,  negativing  such  special  matters,  stated  in  the  bill,  as 
would,  if  true,  avoid  the  operation  of  the  statute ;  and  that  it  was  not  suf- 
ficient, that  such  matters  were  negatived  in  the  answer. 

Hdd,  also,  that  when  an  answer  contains  more  than  is  strictly  applicable  to 
the  support  of  the  plea,  it  overrules  the  plea. 

Where  a  bill  in  equity  is  brought  after  a  great  lapse  of  time,  it  is  incumbent 
on  the  plaintiff  to  state  the  reasons,  why  it  was  not  brought  before,  in  order 
to  repel  the  presumption  of  laches  or  improper  delay  ;  and  if  fraud,  mistake, 
&c.  are  charged,  distinct  and  definite  averments  should  be  made  in  regard 
to  the  time,  occasion,  and  subject  matter  of  such  fraud  or  mistake. 

Sill  io  equity,  brought  by  George  B.  Stearns,  of  Boston, 
as  administrator  de  bonis  non  of  John  O.  Page,  against  RuAis 
K.  Page. 

The  bill  alleges,  in  substance,  as  follows  : 

That  John  O.  Page  died  in  foreign  parts,  about  the  38th 
of  February,  1811,^  intestate,  and  possessed  of  real  and  per- 
sonal estate  to  the  amount  of  about  $81,000  ;  that  be  left  a 
widow,  who,  on  the  25th  of  June,  1811,  was  appointed  bis 
administratrix ;  that,  during  his  absence,  tlie  management  of 
most  of  his  personal  property  was  intrusted  to  Rufus  K.  Page, 
and,  after  his  death,  his  widow  being  unacquainted  with  busi- 
ness transactions,  it  was  continued  in  his  care,  together  with 
all  the  residue  of  his  personal  property,  as  trustee.  That  the 
accounts  rendered  by  the  widow,  as  administratrix,  the  last  of 
which  was  rendered  on  the  30th  of  February,  1816,  were  in 
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reality  drawn  up  by  Rufus  K.  Page,  and  signed  by  her  as  a 
mere  matter  of  form,  and  were  full  of  errors  and  mistakes. 

The  bill  further  charges,  that  Rufus  K.  Page,  as  trustee, 
fraudulently  appropriated  and  converted  to  his  own  use  certain 
portions  of  the  property,  viz. 

1st.  That  he  sold  the  brig  Emmeline  for  the  sum  of  $  1 3,000, 
and  converted  the  whole  proceeds  of  the  sale  to  his  own  use, 
without  ever  rendering  any  account  of  them. 

2d.  That  he  falsely  represented  to  the  administratrix,  that  a 
copartnership  had  exbted  between  John  O.  Page  and  himself, 
by  which  he  was  entitled  to  a  portion  of  the  goods  in  the  store 
of  J.  O.  Page,  in  Hallowell,  as  well  as  of  a  portion  of  the 
credits  belonging  to  the  establishment ;  while,  in  fact,  no  such 
copartnership  had  ever  existed,  and  the  whole  merchandise 
credits  of  the  store  were  the  sole  property  of  John  O.  Page. 

3d.  That  he  induced  the  administratrix,  by  false  and  fraud- 
ulent representations,  to  give  up,  without  consideration,  cer- 
tain promissory  notes  due  from  him  to  the  estate  of  John  O. 
Page. 

4th.  That,  as  trustee,  at  the  death  of  John  O.  Page,  he 
came  into  possession  of  the  ship  Horatio,  which  was  then  un- 
finished, and  on  the  stocks  ;  and  that  his  duty  was  to  sell  the 
ship,  and  pay  over  the  proceeds  to  the  administratrix  ;  but,  in 
breach  of  his  trust,  he  grossly  and  fraudulently  neglected  so  to 
do,  and  suffered  the  vessel  to  deteriorate  and  decay,  until  she 
became  of  little  or  no  value,  so  that  the  estate  lost  the  pro- 
ceeds and  benefits,  which  should  have  accrued  from  such  sale  ; 
and  that  the  ship  Horatio  might  and  could  have  been  sold  for 
the  sum  of  $  12,000* 

The  bill  further  states,  that  the  administratrix,  Sarah  Page, 
died  in  1836,  and  that  the  plaintiff,  on  the  28th  of  October, 
1828,  married  Louisa  Page,  the  daughter  of  Sarah  Page,  then 
of  age,  and  that  he  was  appointed  administrator  dt  bonis  non 
of  the  estate  of  John  O.  Page. 
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The  bill  goes  on  to  charge, 

5th.  That  Rufus  K.  Page  has  admitted  to  several  persons, 
that  be  had  property  in  bis  bands,  which  be  bad  appropriated, 
and  claimed  to  hold  by  virtue  of  a  certain  paper,  purporting  to 
be  the  will  of  John  O.  Page ;  but  that,  in  fact,  such  paper,  on 
being  offered  for  probate,  was  set  aside  as  invalid ;  and  that 
J.  O.  Page  therefore  died  intestate. 

That  be  has  also  declared,  that  he  made  sales  of  John  0« 
Page's  property,  among  which  was  a  sale  of  the  brig  Emme- 
line,  for  $13)000,  the  proceeds  of  which  be  converted  to  bis 
own  use. 

That  prior  to  the  death  of  John  0.  Page,  tbe  defendant 
bad  apparently  been  possessed  of  scarcely  any  property  ;  but 
that,  with  tbe  proceeds  of  this  fraudulently  converted  prop* 
erty,  be  had  entered  largely  into  business,  and  received  large 
profits  therefrom,  for  which  be  ought  to  account,  as  trustee. 

6th.  That  from  the  nature  of  the  transactions  and  lapse  of 
time,  the  plaintiff  has  not  full  information  relative  to  tbe  other 
parts  of  the  accounts  of  the  property,  but  believes  and  avers, 
that  it  was  fraudulently  appropriated  and  converted  to  the  use 
of  Rufus  K.  Page, 

That  since  tbe  winter  of  1834,  tbe  plaintiff  had  no  suspicion 
of  a  breach  of  trust,  or  that  the  accounts  were  erroneous,  and 
that  be  bad  not  until  recently  obtained  sufficient  information  to 
authorize  him  to  proceed  against  Rufus  K.  Page. 

That  once,  when  applied  to,  Rufus  K.  Page  agreed  to  sub- 
mit tbe  whole  matter  to  tbe  decision  of  some  disinterested 
person,  but  that  when  requested  to  carry  such  agreement  into 
effect,  be  absolutely  refused  so  to  do.  And  that  a  further  pro- 
posal has  been  made  to  him  to  investigate  the  accounts  be- 
tween him  and  J.  O.  Page,  and  between  him  uid  tbe  adminis- 
tratrix ;  with  which  he  refuses  to  comply. 

The  bill  prays,  that  tbe  said  Rufus  K.  Page  may  answer 
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the  premises  and  render  an  accoont  of  all  the  matters  therein 
contained,  and  a  full  statement  and  account  of  all  the  property 
of  the  said  John  O.  Page,  at  the  time  of  his  death,  and  of  all 
the  property,  that  ever  came  into  the  possession  or  control 
of  the  defendant,  or  of  any  person,  subject  to  his  directions^ 
as  trustee  ;  and  that  he  shall  pay  to  the  plaintiff  whatever  may 
be  due  on  a  fair  settlement  of  the  accounts  subsisting  between 
him  and  the  estate  of  the  said  John,  going  back  to  the  time 
of  the  said  Jofan^s  death,  and  making  examination  of  all  ac- 
counts, with  interest  on  all  sums  due  from  the  defendant ;  and 
it  concludes  with  the  prayer  for  general  relief. 

The  defendant  pleaded  the  statute  of  limitations,  and  also 
made  answer,  in  substance,  as  follows  : 

That  he  believes,  that  John  O.  Page  died  intestate,  in 
foreign  parts,  in  manner  as  stated  in  the  bill,  and  that  Sarah 
Page  was  appointed  administratrix. 

That  after  such  a  lapse  of  time,  he  is  unable  to  specify  par* 
ticolarly  the  property,  which  the  said  intestate  left.  But  be- 
lieres,  that  an  inventory  was  returned  by  the  administratrix 
of  all  his  real  and  personal  estate  to  the  sum  of  between 
$  70,000  and  $  80,000,  which  is  now  on  file  in  the  office  of 
the  Regbter  of  Probate,  for  the  County  of  Kennebec. 

That  John  O.  Page  was  for  some  time  in  the  business  of 
building  and  sailing  vessels,  but  his  business  having  considerably 
increased,  and  he  being  feeble  in  heahh,  he  proposed  in  May, 
1806,  to  take  the  defendant,  who  had  been  formerly  a  clerk 
in  the  store,  into  copartnership.  The  proposal  was  assented 
to,  and  the  copartnership  was  formed  without  written  articles 
of  agreement,  but  verbally  and  without  limitation  of  time. 
The  agreement  was,  that  the  stock  owned  by  the  said  John 
and  already  in  the  store^  should  be  turned  in,  as  a  part  of  the 
capital  of  the  firm,  which  was  to  be  under  the  name  of  Rufus 
K»  Page.     An  inventory  of  the  stock   was  taken,  and  it 
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amounted  to  tbe  sum  of  $  1013.36,  which  was  entered  to  the 
credit  of  the  said  John.  It  was  agreed  also,  that  he  should 
add  thereto  $  2000  as  a  part  of  the  capital,  which  was  accord' 
ingly  done.  The  care  and  labor  was  to  devolve  upon  the 
said  Rufus  K.  The  proBts  were  to  be  divided  in  the  pro* 
portion  of  five  eighths  part  to  the  said  John,  and  three  eighths 
to  the  defendant ;  and  the  said  John  was  to  have  the  privi- 
lege of  reserving  and  advising  in  relation  to  the  business. 
The  defendant,  in  May,  1806,  commenced  and  prosecuted 
the  business,  according  to  the  terms  of  the  agreement,  from 
that  time  until  the  death  of  the  said  John  dissolved  the  copart- 
nership. That  the  said  John  was  in  the  habit  of  frequenting 
the  store,  and  inspecting  the  books.  That,  by  agreement, 
whatever  goods  were  taken  by  either  were  charged  to  his 
account.  The  business  was  profitable  ;  but  no  settlement  was 
made  before  the  death  of  the  said  John.  That  besides  the 
business  of  the  store,  the  said  John  was  extensively  employed 
with  sundry  persons,  distinct  from  the  firm,  in  the  building  of 
vessels  ;  and  that  in  the  year  1809,  jointly  with  Caleb  Ste- 
vens, now  deceased,  and  the  defendant,  he  built  the  brig 
Emmeline,  and  fitted  her  for  sea  in  1810,  he  owning  one  half, 
and  the  said  Stevens  one  fourth,  and  the  defendant  one  fourth, 
which  were  paid  for  by  them  respectively.  Besides  this, 
that  the  defendant  attended  to  other  business  of  the  said  John, 
not  connected  with  the  store  ;  to  wit,  the  said  John  contract- 
ed with  the  said  Stevens  to  build  the  Horatio,  afterwards 
called  tbe  Albert  Gallatin,  of  which  the  said  John  was  the 
owner  of  three  fourths,  and  Albert  Stevens  of  the  other  one 
fourth,  and  which  was  unfinished  when  the  said  John  left 
this  country ;  and  that  the  care  and  business  of  building  the 
said  vessel  devolved  on  the  defendant.  But  that  he  was,  in 
no  wise,  the  trustee  of  the  said  John,  except  as  a  copartner, 
and  in  advising  and  aiding  his  wife  in  the  management  of  his 
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business  ;  that  Sarah  Page  was  appointed  administratrix,  and 
the  will,  which  was  set  aside,  bequeathed  to  him,  in  consid- 
eration of  his  services,  as  he  supposed,  the  interest  oCthe  said 
John  in  the  Horatio  ;  but  that  he  does  not  rely  upon  the  will, 
inasmuch  as  it  was  set  aside. 

The  defendant  further  states,  that  in  returning  an  inventory 
of  the  goods  and  estate  of  the  said  John,  all  his  personal 
estate  was  included,  as  he  believes.  That  on  the  19th  of  Oc- 
tober, 181 1,  the  said  administratrix,  by  the  advice  of  her  father- 
in-law,  the  late  Nathaniel  Dummer,  and  of  the  late  Thomas 
Bond,  Esq.,  her  brother-in-law,  and  of  the  late  Chandler  Rob- 
bins,  Esq.,  the  intimate  friend  of  her  late  husband,  as  well  as 
of  herself  and  family,  sold  to  the  defendant,  the  share  of  the 
brig  owned  by  her  intestate,  being  one  half  part,  for  $  3000, 
according  to  the  best  of  his  recollection  ;  and  a  bill  of  sale 
was  made  to  him  and  dated  October  19th,  1811,  which  he  is 
ready  to  produce,  and  for  which  he  made  payment.  That  he 
owned  the  vessel  until  ttie  year  1816,  when  he  sold  her  for 
the  nominal  sum  of  $  8000,  receiving  bank  bills,  then  at  a  dis* 
count,  in  payment,  and  that  the  said  defendant  believes  the 
administratrix  consulted  her  best  interest  in  such  sale,  inas- 
much as  during  the  year,  that  he  owned  the  vessel,  the  restric- 
tions of  commerce  and  the  ensuing  war  with  Great  Britain  kept 
her  out  of  employment,  and  many  expenditures  were  neces- 
sary in  repairs.  That  all  money,  or  goods,  furnished  by  the 
said  John  were  duly  credited  to  him  on  the  books,  unless  a 
note  was  given  by  the  defendant ;  and  when  that  was  the  case, 
the  note  was  not  retained  in  the  store,  nor  ever  after  in  his 
possession,  until  paid  by  him.  And  that  all  money  and 
goods  advanced  to  the  said  John  were  charged  to  him  in  the 
said  books,  from  May,  1806,  until  his  death,  in  February, 
1811.  That  when  the  said  John  left  the  country,  the  debet 
side  of  his  account  was  about  $  26,000,  and  the  credit  side 

VOL,  IX.  27 


310  MAINE. 

Stemma  v.  PafB. 


$  24,000  ;  that  he  coDtinued  to  see  the  books  until  be  left 
the  country.  That  in  February,  1812,  the  administratrix,  by 
the  advice  of  her  counsel,  Thomas  Bond,  Esq.,  appointed 
John  Agry,  of  Hallowell,  a  merchant  and  ship-holder,  and 
the  said  Chandler  Robbins,  her  agents,  to  make  a  settlement 
of  all  accounts  between  her  and  her  intestate  and  the  defend- 
ant. That  the  settlement,  which  he  believes  to  be  correct, 
allowed  the  defendant  a  balance  of  between  $8000  and 
$  9000,  principally  arising  from  disbursements  and  supplies 
made  by  the  defendant  in  building  the  said  ship,  after  the  said 
John  left  the  country.  That  in  payment,  the  defendant  set  off 
certain  notes  of  his  held  by  the  administratrix,  and  for  the 
balance  gave  the  said  administratrix  the  note  for  $  3870*50, 
which  was  written  and  witnessed  by  the  said  Chandler  Rob- 
bins,  and  which  the  defendant  has  paid,  and  now  has  in  his 
possession.  That  these  are  the  notes  referred  to  in  the  bill, 
and  the  only  oneS)  that  were  due  from  him. 

The  defendant  further  answers,  that  the  accounts  rendered 
by  the  administratrix  were  made  out  prmcipally,  if  not  wholly, 
by  the  said  Chandler  Robbins,  with  the  advice  of  her  counsel, 
T.  Bond)  and  her  father-in-law,  Nathaniel  Dummer  ;  and  all 
the  information  required  of  this  defendant  was  truly  and  faith- 
fully given,  and  no  error  was  ever  caused  by  him,  by  with- 
holding,  or  causing  to  be  withheld,  any  property,  which  ought 
to  have  been  accounted  for,  and  he  supposes,  that  all  such 
property  was  accounted  for. 

That  the  Horatio  received  his  strictest  care  and  attention, 
until  she  was  launched,  which  could  not  be  done  until  the 
year  1811.  That  the  administratrix  desired  to  sell  the  vessel, 
and  the  defendant  advised  her  so  to  do,  and  endeavoured  to 
aid  her  in  selling  it,  though  it  was  no  part  of  his  duty  ;  but  she 
could  not.  That  the  war  with  Great  Britain,  in  1812,  sus- 
pended all  commerce,  and  many  ships  decayed  at  the  wharves* 
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That  in  1816,  Jacob  Barker  offered  to  purchase  the  vessel, 
and  to  give  payment  in  treasury  notes,  which  were  at  a  great 
discount,  which  proposal  the  administratrix  declined  ;  and  that 
Israel  Tfaomdike,  Esq.,  of  Boston,  in  about  1811,  offered  to 
purchase  one  half  of  the  said  vessel,  and  pay  therefor  in  sails 
and  rigging  for  her,  which  was  declined.    These  were  the  only 
offers  made.     The  vessel  remained  at  Bath  till  1816,  when 
she  was  launched,  and  in  the  intermediate  time,  all  care  was 
bestowed  upon  her.     In  1816,  Barker  made  another  offer  to 
boy  one  half,  and  pay  in  rigging  and  sails  for  her,  which  the 
administratrix  finally  accepted.     The  sails  and  rigging  were 
furnished,  and  the  vessel  set  sail  for  New  York,  and  on  her 
passage  leaked  very  much.     When  she  arrived  there,  she  was 
so  rotten,  that  she  could  not  be  caulked,  and  she  was  also 
found  defective  in  her  upper  works.     Barker  here  offered 
$  5000  for  the  second  half  of  the  vessel,  which  proposal  the 
administratrix,  after  advising,  accepted  ;  and  that  the  bill  of 
sale  was  made,  and  the  consideratioti  paid  to  the  defendant,  who 
paid  it  over  to  the  said  administratrix.     The  defendant  wholly 
denies,  that  he  acted  neglectfully  or  fraudulently  with  regard 
to  the  sale  of  the  said  vessel,  and  says,  that  he  never  had  an 
offer  of  $  12,000.    He  also  denies,  that  he  has  admitted  within 
six  months,  that  he  claimed  any  portion  of  the  property  of  the 
said  John  O.  Page  by  virtue  of  the  said  John's  will.     He 
also  denies,  that  he  ever  declared,  that  he  sold  any  property 
of  the  said  intestate,  the  proceeds  of  which  he  did  not  ac- 
count for  to  the  said  administratrix  ;  and  he  denies,  that  he  ever 
said,  that  he  sold  the  brig  Emmeline  for  $13,000;  though 
it  was  no  concern  of  the  administratrix,  he  having  bought  all 
her  interest  in  the  same ;  and  that  he  made  no  extension  of 
his  business  until  four  or  five  years  after  the  death  of  the  said 
intestate. 

The  defendant  further  answers,  that  the  plaintiff  had  ample 
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opportunity  to  examiDe  into  tbe  afiairs  of  the  said  estate,  ever 
since  his  marriage,  in  1828.  That  he  was  familiar  with  the 
business  of  merchandise  and  the  subject  of  merchant's  ac- 
counts, and  was  frequently  at  Hallowell,  and  always  had 
free  access  to  the  papers  of  the  said  administratrix  and  the 
books  of  the  firmi ;  but  that  no  complaint  was  ever  made,  until 
after  the  bankruptcy  of  the  said  complainant,  which  was  about 
a  year  since. 

The  cause  was  shortly  spoken  to  by  JlUen^  in  support  of 
the  plea,  and  by  Robinson  against  it  ;  but  the  Court  intimated, 
that  the  plea  was  unsustainable  in  its  actual  form. 

Stort  J.  It  does  not  appear  to  me,  that  tbe  learned 
counsel  need  trouble  themselves  to  argue  at  large  tbe  point, 
as  to  the  sufficiency  of  the  plea.  I  will  merely  intimate  the 
difficulties  attending  it  ;  and  will  then  hear  them,  if  there  be 
any  remaining  doubts  on  their  minds.  I  am  the  more  ready 
to  do  this,  because  proceedings  and  pleadings  in  equity  are 
not  as  yet  familiarly  known  to  the  profession  in  this  District ; 
and,  therefore,  it  may  not  be  useless  also  to  suggest,  thlit  the 
bill  itself  seems  to  require  amendments  and  alterations  before 
it  can  be  held  valid  as  the  ground  for  a  decree. 

First,  then,  as  to  the  plea.  It  is  a  dry,  naked  plea  of  the 
Statute  of  Limitations,  without  any  averments,  negativing  the 
special  matters  set  up  in  tbe  bill,  which,  if  true,  would  avoid 
tbe  operation  of  the  statute.  I  take  it  to  be  clear,  that  the 
plea  should  contain  in  itself  such  averments  ;  and  the  answer 
in  support  thereof  should  also  contain  a  full  discovery  of  the 
matters  so  set  up  in  avoidance  of  the  bar.  It  is  not  sufficient 
for  tbe  answer  alone  to  negative  such  matters  ;  for  it  is  mere 
matter  of  discovery  ;  but  the  plea  should  in  itself,  if  true, 
contain  a  complete  bar.  This  will  be  found  stated  at  large 
by  Lord  Redeidak,  in  bis  excellent  work  on  Equity  Plead- 
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iDgs.^  The  same  doctrine  was  affirmed  by  Lord  CoUenhamj 
in  Foley  y.  Hill  (3  Mylne  &  Craig,  475),  according  to  my 
understanding  of  the  true  import  of  bis  Lordsbip's  judgment. 

Now,  in  tbe  present  case,  there  are  various  averments  in 
tbe  bill,  which  touch  the  validity  of  the  bar  of  the  statute. 
First,  it  states,  that  there  were  fraudulent  representations  made 
to  the  original  administratrix  of  a  partnership  between  the  in- 
testate and  the  defendant,  which  had  no  existence  ;  secondly, 
a  fraudulent  sale  made  by  the  defendant  of  the  brig  Emme- 
line ;  thirdly,  negligence  and  misconduct  in  the  sale  of  the 
ship  Horatio ;  and  fourthly,  the  bill  alleges  certain  declara* 
tions  and  admissions  of  the  defendant  within  six  months, 
which  acknowledge,  that  he  still  has  assets  of  the  intestate  in 
his  hands.  None  of  these  allegations  are  in  the  slightest  degree 
alluded  to,  or  negatived  in  the  plea.  And,  perhaps,  it  will  also 
be  found,  that  a  single  plea  of  the  statute,  with  a  negative  of  all 
these  matters,  would  not  be  valid  on  account  of  their  various 
nature ;  but  that  there  should  be  distinct  pleas  and  distinct 
answers  severally  to  each  of  them,  since  they  involve,  or  may 
involve,  very  different  equities,  as  well  as  very  different  proofs. 

Again.  The  plea  is  general,  that  the  action  accrued  more 
than  six  years  ago.  But  to  whom  it  accrued,  is  not  said.  Now, 
the  original  administratrix  died  in  1826 ;  and  the  present  ad- 
ministrator  de  bonis  non  was  not  appointed  until  1834,  within 
six  years  of  the  filing  of  the  plea.  It  is  not  said,  that  the  cause 
of  action  accrued  six  years  before  the  original  administratrix 
died,  or  six  years  before  the  present  bill  was  brought. 

Again.  The  answer  covers  much  more  matter,  than  is 
strictly  applicable  to  the  mere  support  of  the  plea.  When 
the  answer  includes  more  than  is  necessary  for  such  a  pur- 
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pose,  it  overrules  the  plea^  and  must  so  be  held  at  the  argu* 
ment.  A  plea  states  some  ground,  why  the  defendant  should 
not  go  into  a  full  defence.^  But  if  the  answer  goes  into  a  full 
defence,  that  necessarily  overrules  it.  In  the  present  case, 
the  answer,  among  other  things,  not  strictly  responsive  to  the 
matters,  charged  by  the  bill  to  repel  the  statute  of  limitations, 
goes  on  to  set  up  a  distinct  defence  of  an  account  settled  be- 
tween the  original  administratrix  and  the  defendant,  in  1813, 
which  it  insists  was  conclusive,  as  to  some  of  the  matters^ 
in  respect  to  which  relief  is  sought. 

Upon  these  grounds,  it  seems  to  me,  that  the  plea  ought  to 
be  overruled.  But  there  are  also  objections  to  the  allegations 
of  the  bill  in  its  present  structure.  I  suggest  some  of  them 
for  the  consideration  of  counsel. 

The  bill  is  brought  by  an  administratcNr  de  bonis  non  against 
the  defendant  for  an  account  of  the  intestate's  estate,  (l.)  For 
moneys  and  property  of  the  intestate  received  in  his  lifetime. 
(2.)  For  moneys  and  property  of  the  intestate,  received  by  him 
as  agent  of  the  former  administratrix  in  her  lifetime.  The  bill 
also  makes  a  distinct  claim  for  losses  occasioned  to  the  estate 
and  to  the  administratrix  by  his  negligence  and  misconduct  in 
his  agency.  The  intestate  died  in  1811.  Administration  was 
taken  by  his  widow  in  1812.  The  administratrix  died  in 
1826.  The  present  plaintiff  was  appointed  administrator  de 
bonis  non  in  1834. 

The  bill  is,  therefore,  brought  for  an  account  after  a  great 
lapse  of  time ;  and,  as  courts  of  equity  never  entertain  any 
bills  of  this  sort,  where  there  has  been  negligence  or  laches  in 
the  party,  it  is  incumbent  upon  the  plaintiff  to  set  up  in  his 
bill,  the  reasons,  why  the  bill  was  not  brought  at  an  earlier 
period,  in  order  to  repel  the  presumption  of  laches  or  unrea- 
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sonable  delay.  If  the  case  turns  upon  fraud,  mistake,  coii-> 
cealment,  or  misrepresentation,  the  bill  shoaki  state,  what,  in 
particular,  the  fraud,  mistake,  coDcealment,  or  misrepresenta- 
tion was,  and  how,  and  in  what  manner  it  was  perpetrated. 
General  allegations,  that  there  has  been  fraud,  or  mistake,  or 
concealment,  or  misrepresentations,  are  too  loose  for  pur- 
poses of  this  sort.  The  charges  must  be  reasonable,  definite, 
and  certain  as  to  time,  and  occasion,  and  subject  matter.  And 
especially  must  there  be  distinct  averments  of  the  time,  when 
the  (raud,  mistake,  concealment,  or  misrepresentation  was 
discovered,  and  how  discovered,  and  what  the  discovery  is  ; 
so  that  the  Court  may  clearly  see,  whether,  by  the  exercise 
of  ordinary  diligence,  the  discovery  might  not  have  been  be« 
fore  made.  For,  if  by  such  diligence  the  discovery  might 
have  been  before  made,  the  bill  has  no  foundation,  on  which 
it  can  stand  in  equity,  on  account  of  the  laches. 

Tiow,  for  all  purposes  of  this  sort,  the  bill  is  exceedingly 
loose,  and  vague,  and  defective.  (1.)  The  bill  asserts  a  claim 
against  the  defendant  for  the  brig  Emmeline,  sold  after  the 
death  of  the  intestate  by  the  defendant,  belonging  in  whole  or 
in  part  to  the  intestate,  but  which,  it  alleges,  the  defendant  con« 
verted  wholly  to  his  own  use.  The  time  of  the  sale  is  not 
mentioned,  nor  whether  under  the  agency,  or  with  the  consent 
of  the  administratrix,  or  not,  or  whether  sold  in  her  lifetime, 
or  not.  And  yet  it  is  almost  a  necessary  inference,  that  the  sale 
was  in  her  lifetime,  and  with  her  consent ;  and  no  reason  is 
assigned,  why  she  did  not  receive  the  proceeds,  or  such  as 
belonged  to  the  intestate.  (2.)  The  bill  also  charges,  that  the 
defendant  had  received  property  of  the  intestate  under  a  false 
allegation  of  partnership  with  the  intestate,  and  had  not  ac- 
counted for  it.  It  is  not  stated  with  certainty,  when  the  prop- 
erty was  received  ;  but  it  must  have  been  in  the  time  of  the 
administratrix.     It  is  not  stated,  that  the  administratrix  had 
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not  the  full  means  to  inquire  into,  and  to  ascertain  all  the  facts  in 
her  lifetime.  Nor  is  it  formally  stated,  in  positive  terms,  that 
there  was  a  fraudulent  concealment  of  any  particular  facts  ;  nor 
when  the  discovery,  if  any,  was  first  made  of  the  real  facts  ;  nor 
how,  or  in  what  manner,  or  by  whom.  (3.)  The  bill  also 
charges,  that  notes  of  the  intestate,  to  the  amount  of  $  1 1,000, 
were  delivered  up  by  the  administratrix  to  the  defendant,  with- 
out payment  or  consideration,  upon  fraudulent  representations. 
But  it  is  not  stated,  when  they  were  so  delivered  up ;  nor 
what  in  certainty  the  fraudulent  representations  were ;  nor 
when  the  fraud  was  first  discovered,  nor  by  whom,  nor  in  what 
manner  ;  nor  whether,  upon  due  diligence  and  inquiry,  it 
might  not  have  been  fully  ascertained  long  ago.  (4.)  The  bill 
also  charges,  that  the  ship  Horatio,  which  was  partly  built  in 
the  intestate's  lifetime,  and  was  finished  after  his  death,  was 
sold  by  the  defendant,  as  agent  of  the  administratrix  ;  and  that 
by  his  negligence  and  misconduct  in  his  agency,  a  great  loss 
was  thereby  sustained.  Now,  if  there  was  any  wrong  done  to 
the  estate  in  this  particular,  it  was  a  wrong  done  by  the  agent 
of  the  administratrix,  for  which  be  would  be  personally  liable 
to  her,  and  she  to  the  estate.  But,  as  her  agent,  the  defend- 
ant stood  in  no  privity  or  connexion  with  the  estate,  so  as  to 
be  responsible  for  such  misconduct  or  negligence  to  any  suc- 
ceeding representative  of  the  estate.  How  can  an  administra- 
tor de  bonis  non  maintain  a  suit  in  law  or  equity  against  an 
agent  of  the  former  administratrix,  for  a  violation  of  his  duty 
to  the  latter  in  his  agency  ?  It  is  not  a  contract  with  the  in- 
testate ;  but  a  mere  personal  contract  with  the  administratrix. 
There  is  no  privity  in  such  a  contract  between  the  adminis- 
trator de  bonis  non  and  the  defendant.  The  allegation  of  neg- 
ligence and  misconduct,  is  also  stated  with  great  looseness. 
It  is  not  said  in  what  the  negligence  or  misconduct  consisted. 
(5.)  Then,  again,  the  bill  charges,  that  the  plaintiflftook  admin- 
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istration  de  bonis  nan  in  1834;  and  in  very  general  terms 
alleges,  that  he  did  not  learn  the  facts  fuUy  until  recently,  after 
making  inquiries.  But  the  bill  does  not  state,  what  particular 
discoveries  have  been  obtained,  or  when  they  were  obtained, 
or  by  what  inquiries,  or  in  what  manner,  or  at  what  time  ;  nor 
whether  the  same  sources  of  inquiry  were  not  fully  open  and 
weU  known  to  the  administratrix  in  her  life*time,  and  might 
not  then  have  been  equally  successful.  Indeed,  so  far  as  can 
be  gathered  from  the  imperfect  allegations  of  the  bill,  all  the 
facts  and  acts,  now  relied  upon  as  grounds  of  relief,  took  place 
in  the  time  of  the  administratrix,  and  many  years  before  her 
death. 

Under  such  circumstances,  after  such  a  lapse  of  time,  it 
being  between  twenty  and  twenty-five  years  after  the  alleged 
transactions  took  place,  and  ten  years  after  the  death  of  the 
administratrix,  the  Court  have  a  right  to  require,  before  the 
bill  is  entertamed,  that  a  clear  case  should  be  made  out,  upon 
the  very  face  of  the  bill,  calling  for  its  interposition  ;  and 
showing  that  the  parties  in  interest  have  been  guilty  of  no 
negligence  or  undue  delay,  in  not  applying  for  relief  at  an 
earlier  period. 

Memorandum.  After  this  expression  of  the  opinion  of  the 
Court,  the  defendant  asked  leave  to  withdraw  his  plea,  and  the 
pluntiff  asked  leave  to  amend  his  bill,  which  were  accordingly 
allowed  by  the  Court. 

VOL.  IX.  38 


216  MAINE. 

Baker  et  mz.  v.  Wbitinjf  tt  al. 

GcoitOE   BsiKER  AND   WIFE 

TivoTBTT  Whitxno   AIH)  OTHEHB. 

Wliere  a  rehearing  is  aovght  on  ibe  ground  cpf  newly  diaeoveied  eridenoe, 
after  an  interlocutory  decree,  the  -Court  will  grant  ench  a  rehearing  upon 
the  filing  of  a  supplemental  bill,  if  the  evidence  is  of  such  a  nature  as  to 
entitle  the  party  to  relief  upon  a  bill  of  review,  or  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  «fter  a  final  decree,  but  not  otherwise. 

Enror  of  judgment,  or  mistake  of  law  by  counsel,  as  to  the  peitineney  or  forae 
of  evidence,  furnishes  no  ground  for  a  rehearing. 

Where  the  party,  seeking  relief,  had  knowledge  of  the  evidence  before  the 
decree,  or  might  by  a  reasonable  diUgence  or  inquiry  have  obtained  it,  he 
is  nc«  entitled  to  lelief. 

The  general  rule  in  cases  of  this  sort  is,  not  to  allow  a  reheariog  and  a  sap- 
plemental  bill,  where  the  newly  discovered  evidence  is  merely  cumula- 
tive upon  the  litigated  facts  already  in  issue. 

Under  the  ciicumitances  of  this  case,  Che  petition  for  a  rehearing  was  not 
granted. 

It BTiTioiY  by  Whiting  for  a  rehearing,  and  for  leave  to  intro- 
duce new  evidence  in  tbis  cause,  which  was  formerly  before 
this  Court,  and  is  reported  in  3  Sumner's  Rep.  476.  The 
petition,  in  substance,  stated  as  follows  :  That  the  petitioner 
denies,  expressly,  that  he  ever  was  constituted  agent  of  Tidd 
&  Stimpsoo,  or  either  of  them,  or  their  heirs.  And  that  he 
never  understood,  that  it  was  important  to  ascertain,  whether 
they  ever  had  any  particular  and  properly  constituted  agent, 
and  if  so,  who  was  such  agent.  Nor  was  he  ever  advised,  that 
it  was  necessary  to  make  the  same  appear  in  point  of  law  ;  but, 
on  the  contrary,  he  was  advised  by  his  counsel  in  the  cause 
originally,  that  it  was  a  matter  of  no  consequence ;  and  he 
never  received  any  other  or  different  advice  ;  and,  for  the 
circumstances  relating  thereto,  he  prays  leave  to  refer  to  his 
affidavit. 
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Tbat  the  petitioner  did  well  understand^  that  John  Cooper^ 
Esq.  had  been  the  agent  of  P^k^  the  former  proprietor  of 
township  No.  1^2  ;  but:  that  he  didi  not  know^  that  the  said 
Cooper  was  the  agent  especially  for  the  said  Tidd  &  Stimp- 
son,  though  he  believes,  that  he  was  so  told  by  the  said  Ba- 
ker,  before  the  bringing  of  the  suit  in*  equity,  as  he  has  stated 
in  his  ^affidavit  Yet,  if  he  should  be  deemed  to  have  had 
cause  for  inquiring  into  the  truth  thereof,  he  prays  relief,  on 
account  of  his  utter  ignorance,  and  of  the  advice  be  had 
received  in  regard  to  its  being  of  no  material  importance. 

That  if  this  declaration  did'  not  refer  to  the  time,  for  which 
the  plaintifis  undertook  to  charge  and  treat  the  said  Cooper 
as  owner,  but  to  a  former  period,  then  the  petitioner  submits, 
tbat  there  was  no  occasion  for  inquiry.  And  if  the  declaration 
was  true,  and  known  by  the  said  Baker  to  refer  to  the  period 
set  forth  in  the  bill,  it  was  fraudulent  in  the  said  Baker  and 
his  wife  to  proceed  against  him,  on  the  ground  of  his  being 
such  agent,  the  said  Baker  well  knowing  the  contrary. 

That  since  the  decretal  order  of  the  Court  the  petitioner 
has  made  most  earnest  inquiry,  and  discovered,  that  the  said 
Cooper  was  the  actual  agent  of  the  said  Tidd  &  Stimpaon, 
and  of  the  heirs  of  Tidd,  after  his  decease  ;  and  that  the  said 
Stimpson  and  the  heirs  of  said  Tidd  did  refuse  to  redeem  the 
land  from  the  said  sale  for  taxes. 

That  the  petitioner  had  no  knowledge  or  notice  of  the 
intention  of  the  plaintifis  to  introduce  in  evidence  the  paper, 
purporting  to  be  a  license  to  erect  a  mill,  made  by  him  to 
Aaron  L.  Raymond  and  Paul  Howe  ;  and  that  it  was  not 
charged  in  the  bill,  nor  annexed  to  the  interrogatories,  nor  to 
the  commission,  and  that  no  interrogation  was.  framed  by  the 
plaintiffs  pointing  to  it ;  and  that  if  notice  had  been  given  to  him 
in  regard  to  the  introduction  of  this  paper,  it  would  have  led 
him  to  show  the  general  agency  of  the  said  Cooper  for  the 
proprietors,  and  consequently,  the  particular  agency  of  the 
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said  Cooper  for  Tidd  &  Stimpson,  and  the  heirs  of  Tidd  ; 
and  thence  to  the  fact,  stated  by  him,  of  their  refusal  to  re- 
deem the  land,  all  of  which  circumstances  lay  in  the  same 
train. 

The  petitioner  prays  for  a  rehearing  of  the  said  cause, 
so  that  the  same  may  be  opened  upon  the  point  of  agency, 
both  at  law  and  in  fact,  to  afford  him  an  opportunity  to  exhibit 
the  truth  in  relation  to  such  fact  of  agency ;  and  to  avoid  ex- 
treme injustice  being  done  in  charging  him,  as  agent  of  Tidd 
and  his  heirs,  and  Stimpson,  when  they,  in  fact,  had  another 
agent,  and  he  was  not  their  agent,  and  received  no  money 
from  them  for  the  payment  of  said  taxes  ;  but  that  they  abso- 
lutely refused  to  pay  them,  or  to  redeem  the  said  lands. 

And  if  the  prayer  of  the  petitioner  is  opposed  and  pressed 
with  the  objection,  that  such  circumstances  might  have  been 
known  and  ascertained  by  him  by  diligent  inquiry,  and  by 
advice  and  counsel,  be  then  says,  that  they  were  all  misled 
and  deceived  by  the  form  of  the  false  statements  in  the  bill ; 
and  that  the  plaintiffs  well  knew  the  contrary,  and  must  have 
suppressed  the  knowledge  thereof  from  their  own  counsel,  and 
therefore  have  obtained  their  decree  by  fraud,  and  are  not, 
therefore,  entitled  to  retain  the  benefit  diereof. 

That  if  the  relief  may  not  be  obtained  in  the  regular  man- 
ner of  a  rehearing,  the  petitioner  prays,  that  it  may  be  granted 
by  leave  to  proceed  in  some  other  and  further  manner,  in  the 
nature  of  review,  and  that  all  proceedings  may  be  stayed  in 
the  meantime,  and  permission  granted  to  perpetuate  the  tes- 
timony of  John  Cooper. 

The  affidavit  of  Whiting  in  support  thereof,  was  as  fol- 
lows : 

"  I,  Timothy  Whiting,  aged  seventy-two  years,  on  oath 
declare  and  say,  that  since  the  hearing  and  opinion  given  by 
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the  Court  io  the  case  of  George  Baker  and  wife,  phintiffii  id 
equitj  against  me,  in  the  Circuit  Court  of  the  United  States, 
for  Maine  District,  at  the  present  term,  certain  facts  have 
come  to  TDj  knowledge,  which  I  am  advised,  and  believe  to 
be  of  great  importance  to  me,  and  which,  if  they  had  been 
ascertained  and  exhibited  in  season,  I  have  reason  to  believe 
would  have  been  of  a  decisive  character  in  my  defence. 

^'  I  would  refer,  in  the  first  place,  to  the  affidavit  of  John 
Cooper,  Esq.,  now  on  the  files  of  the  Court,  as  containing 
two  distinct  facts  ;  that  for  some  years  before,  and  also  after 
August,  1821,  he  was  the  agent  of  several  of  the  proprietors 
of  said  township  No.  12,  and  among  them  of  Jacob  Tidd  and 
Samuel  Stimpson,  and  afterwards,  on  behalf  of  the  heirs  of 
said  Tidd,  and  bad  the  care  of  the  lands  in  which  they  were 
concerned  :  secondly,  that  after  the  land  was  sold  in  August, 
1821,  for  taxes,  and  purchased  by  me,  the  said  Stimpson  and 
the  heirs  of  said  Tidd  refused  to  redeem  the  land  stated  by 
said  Cooper. 

'^I  further  declare  and  say,  as  aforesaid,  that  1  had  no 
knowledge  of  the  above  refusal  to  redeem  the  land,  as  stated 
by  said  Cooper,  until  it  was  first  made  known  to  me  by  him, 
at  the  time  of  making  said  affidavit.  And  I  further  declare, 
that  I  did  not  know,  that  the  said  Cooper  was  the  agent  in 
special  of  said  Tidd  &  Stimpson,  and  of  the  heirs  of  said 
Tidd,  as  he  has  stated  in  said  affidavit  for  the  lands  in  said 
township  No.  12. 

'^  I  further  state,  that  true  it  is,  sometime  in  the  year  1835, 
said  Baker  did  call  on  me  in  Boston,  and  make  inquiries  con- 
cerning lands  which  said  Tidd,  or  Tidd  &  Stimpson  formerly 
owned  in  the  vicinity,  where  I  lived,  and  in  which  the  heirs 
of  said  Tidd  were  interested,  lying  in  what  are  now  the  towns 
of  Marion  and  Cutler,  adjacent  to  said  Whiting,  and  also  in 
said  No.  12,  now  Whiting ;  and  that,  in  his  conversation,  the 
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said  Baker  spoke  of  Geoeral  Cooper  as  haying  been  formerly 
agent  for  certain  proprietors  in  those  townships  generally,  and 
among  them,  I  beliere,  he  mentioned  the  said  Tidd  &  Stimp- 
son.  Such  is.  the  impression  on  my  mind.  Said  Baker  then 
understood,  that  I  was  in  possession  of  the  land,  which  he 
supposed  to  have  belonged  to.  Tidd  &  Stimpson,  in  Whidng, 
claiming  title,  and  he  stated,  that  he  had  ascertained  the  cir- 
eumstances  respecting  the  sale  and  purchase  by  me  for  the 
taxes.  Nothing  was  said  or  intimated  to  me  by  said  Baker 
respecting  any  agency  of  mine  at  any  time  on  behalf  of  said 
Tidd  &  Stimpson,  or  either  of  them,  in  regard  to  said  lands 
in  Whiting  sold  for  taxes..  I  state  the  foregoing  conversation 
according  to  the  best  of  my  recollection  and  belief. 

'^  1  should  not  seek  to  introduce  the  mention  of  the  above 
circumstance  in  this  statement,  except  so  far  as  it  may  be 
proper  to  qualify,  or  affect,  what  I  have  said  respecting  my 
not  having  knowledge,  that  said  Cooper  wa»  ever  agent 
of  said  Tidd  &  Stimpson.  In  that  conversation  said  Baker 
made  principal  inquiry  about  the  land-  in  Cutler,  which  he 
proposed  to  sell  to  me.  He  did  not,  to  my  recollection,  at 
that  time,  set  up  any  claim  to  the  land  in  Whitmg. 

'^  I  further  declare,  and  say,  that  I  understood  the  said 
Cooper  was  formerly  the  agent  of  John  Peck,  who  once 
owned  the  township,  excepting  settlers'  lots,  to  take  care  of 
the  lands  belonging  to  said  Peck  ;  and  that  those,  to  whom 
Peck  sold,  generally  employed  said  Cooper  to  see  to  their 
lands.  He  was  so  requested  and  employed  by  myself,  as  well 
as  others,  before  I  moved  into  the  State  of  Maine* 

^^  I  further  state,  that  my  acquaintance  with  the  business  and 
concerns  of  what  is  now  the  town  of  Whiting  commenced 
about  the  year  1816  or  1817.  I  then  understood,  that  said 
Cooper  was  the  agent  of  a  considerable  number  of  the  propri- 
etors of  said  township,  and  I  supposed  the  major  part  of  them. 
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General  Cooper  gave  namerous  peronts  od  behalf  of  those 
proprietors  for  whom  he  acted,  without  objection  from  me, 
and  lie  knew  and  made  no  objection  to  those,  which  I  granted, 
which  was  done  with  his  consent.  Nehher  of  us  intended,  as 
I  belieFe,  to  exceed  our  respective  rights,  or  those,  for  which 
we  «cted^  or  to  exercise  them  in  such  a  manner  as  to  interfere 
with  each  other.  I  acted  with  his  advice  and  consent,  on  the 
part  of  those,  for  whom  he  acted  as  agent,  in  giving  permission 
to  Raymond  and  Howe  to  erect  a  saw-mill  at  the  Orange  rips. 
I  had  no  notice  of  the  intention  to  introduce  in  testimony  the 
paper  made  by  me  to  said  Raymond  and  Howe,  which  I  cooU 
have  explained  by  General  Cooper  and  other  testimony. 

<<  General  Cooper  formerly  lived  in  Machias  ;  but  shortly 
after  the  separation  of  this  State  from  Massachusetts,  he  re* 
moved  with  his  family  into  the  town  of  Cooper,  about  twenty 
miles  distant.  Since  which  he  has  lived  very  retired,  and  I 
have  rarely  seen  him,  not  more  than  three  or  four  times,  to 
my  recoBectioB,  until  the  ISth  of  May  last,  and  I  have  had 
little  intercourse  or  conversation  with  him  since  bis  removal, 
on  the  subject  of  said  lands.  General  Cooper  is  father-in-law 
to  Rufus  K.  Porter,  Esq.,  who  took  the  depositions,  in  which 
some  of  the  deponents  mention  said  Cooper  having  been  agent 
to  sundry  persons  ;  but  no  mention  is  made  of  Tidd  & 
StimpsoD. 

''  I  would  farther  state,  that  when  the  proprietors'  lands  were 
sold  for  taxes  in  Whiting,  I  had  no  wish  to  prevent  any  pro- 
prietors from  redeeming  by  paying  their  proportions*  Oi  the 
contrary,  I  desired^  that  they  should ;  and  Messrs.  Odiorne, 
Parkman,  and  Wiothrop  redeemed  their  parts.  And  two 
persons  living  in  Boston,  partners  in  business,  viz.  Messrs. 
EDham  9l  Mears,  were  willingly  permitted  by  me  to  redeem, 
through  General  Cooper,  after  their  lands  were  forfeked.  I 
was  the  largest  owMr  of  said  township. 
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'^  I  further  declare  and  say,  that  when  I  engaged  the  Hon. 
Prentiss  Mellen  as  my  counsel  in  this  cause,  and  advised  with 
him  on  the  subject  of  the  bill,  and  when  he  was  drawing  the 
answer,  I  endeavoured,  to  the  best  of  my  power,  to  commu- 
nicate to  him  a  general  statement  of  all  the  circumstances, 
material  to  the  case,  and  relating  to  my  defence,  so  far  as  I 
comprehended  the  grounds  and  occasion,  and  as  fully  as  I 
recollected  the  facts,  and  had  the  opportunity  afforded  me  in 
the  course  of  my  consultation  with  him,  in  order  to  give  him 
as  full  a  view  as  I  was  able  of  the  case  on  my  part.  And  I 
do  well  recollect,  that  I  then  stated  to  Judge  MeUen,  that 
General  Cooper  had  formerly  acted  as  general  agent  for  non- 
resident proprietors.  I  communicated  to  Judge  MeUen,  in 
substance,  my  conversation  with  Baker,  and  showed  him  a  let* 
ter  from  Baker  to  me,  which  I  afterwards  forwarded  to  Judge 
Mellen,  at  his  request.  Judge  Mellen  said  it  was  of  no  con- 
sequence, who  was  the  agent  of  any  non-resident  proprietors, 
except  me  ;  that  the  question  was,  whether  I  was  the  agent  of 
Tidd  &  Stimpson,  and  he  treated  it  as  a  matter  of  no  impor- 
tance, who  else  might  have  had  any  agency,  and  appeared 
averse  to  considering  any  such  suggestion.  I  distinctly  and 
perfectly  remember,  that  I  did  endeavour  to  present  that  sub- 
ject to  his  attention,  and  call  his  mind  to  that  point ;  and  I 
well  remember  the  impression,  which  he  appeared  strongly  to 
have,  and  which  he  left  upon  my  mind,  that  it  was  a  matter  of 
no  moment. 

"  I  further  declare,  and  say,  that  I  did  make  to  him  the  most 
direct  and  explicit  denial  of  all  agency  on  my  part  for  the 
plaintiffs,  and  said  Tidd  &  Stimpson,  or  the  heirs  of  said 
Tidd  ;  or  that  any  money  had  been  intrusted  to  me  by  them, 
to  pay  the  taxes  as  set  forth  in  the  bill ;  and  my  defence  was 
accordingly  placed  upon  that  denial,  and  the  denial  of  all  fraud, 
and  upon  my  legal  title.     And  relying  on  the  sufficiency  of 
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this,  with  the  advice  I  received,  I  did  not  suppose  it  to  be 
important  to  ascertain,  whether  said  Tidd  &  Stimpson,  or  the 
heirs  of  said  Tidd,  had  employed  any  particular  agent ;  and  I 
was  totally  unadvised  and  ignorant  in  my  own  mind,  of  any 
use  of  ascertaining  the  extent  of  General  Cooper's  agency, 
under  the  impression,  thus  received  from  my  counsel,  that  it 
was  in  nowise  material  to  my  defence.  I  was  informed  and 
understood,  that  the  burthen  of  proof,  in  that  respect,  was  upon 
the  plaintiffs  ;  and  that  the  fact,  that  I  was  the  agent,  in  oppo- 
sition to  the  denial  in  my  answer,  was  required  to  be  estab- 
lished by  conclusive  testimony,  equal  to  that  of  two  witnesses  ; 
and  that  it  was  not  incumbent  to  show,  %Bho  was  their  agent,  if 
IwoM  not. 

'^  And  I  agam  solemnly  declare,  that  I  was  not  the  agent  of 
said  Tidd  &  Stimpson,  or  the  heirs  of  said  Tidd,  or  6f  any 
of  them,  by  any  appointment  or  authority  from  them,  or  either 
of  them,  directly  or  indirectly^  and  that  I  never  intended,  by 
any  act  or  conduct  of  mine,  to  assume  that  character  ;  although, 
in  legal  construction,  in  the  view  of  the  Court,  upon  the  evi- 
dence exhibited,  I  have  been  decided  to  have  been  such. 

^'  In  consequence  of  the  state  of  evidence  laid  before  the 
Court,  and  remarks,  which  fell  from  the  Court,  and  upon  sug- 
gestion to  me  of  the  other  of  my  counsel,  and  also  from  them 
and  by  their  advice,  on  my  return  from  Court,  (which  I  left 
before  the  opinion  was  pronounced,)  I  immediately  made  a 
journey  to  the  town  of  Cooper,  and  there  ascertained  the  facts, 
stated  by  said  Cooper  in  his  affidavit,  which  I  immediately 
enclosed  to  my  pounsel  in  Portland,  requesting  and  urging 
them  to  take  the  proper  measures  for  my  relief,  and  obtain 
opportunity,  if  possible,  for  a  further  investigation  of  facts. 

*^  I  further  say,  that  I  was  not  informed  of  the  testimony  of 
the  witnesses,  until  after  my  arrival  in  Portland  to  attend  the 
trial  of  the  case,  except  in  a  general  manner,  and  that  I  was 
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greatly  surprised  by  the  extent  and  amount  of  evidence  at  the 
hearing,  beyond  what  I  had  an  idea  of,  and  in  many  respects 
and  particulars  different  from  my  expectations. 

^^  For  the  same  reason  as  before  stated,  I  have  also  pro- 
cured the  affidavits,  which  are  now  offered,  of  Enoch  Hill, 
Isaac  Crane,  John  Allen,  and  Eleaser  Chase.  I  did  not 
know,  that  these  persons  were  acquainted  with  the  facts  they 
have  stated,  before  their  affidavits  were  taken,  most  of  them 
having  taken  place  sometime  before  I  became  acquainted  with 
the  country  ;  they  being  advanced  in  life,  living  distant  from 
each  other,  and  two  of  them  about  thirteen  miles  fh>m  me, 
with  whom  I  have  had  no  connexion  in  business  for  ten  or 
fifteen  years  past,  and  scarcely  remember  to  have  seen  them. 

^^  I  beg  leave  finally  to  state,  in  words  entirely  of  my  own, 
if  I  may  with  propriety  do  so,  that  most  of  the  lands,  that  I 
did  own  in  that  township,  I  conveyed  to  James  Richardson, 
Esq.,  of  Dedham,  Massachusetts,  some  years  since,  in  pay- 
ment of  a  just  demand  against  me ;  and  having  sustained  a  fair 
character  through  life  thus  far  for  integrity,  which  I  believe 
the  plaintiffs  will  not  attempt  to  deny,  it  is  extremely  painful 
for  me  in  my  old  age  to  be  cast  out  from  the  society  of  the 
virtuous,  by  the  sentence  of  judges  of  my  native  State. 
TiMOTHT  Whiting." 

The  deposition  of  John  Cooper  was  as  follows  : 

^^  I,  John  Cooper,  of  Cooper,  in  the  county  of  Washington, 
and  State  of  Maine,  depose  and  say,  that  J  was  the  agent  of 
John  Peck,  the  owner  of  township  No.  13,  now  Whiting,  from 
January  38,  1806,  until  the  same  was  sold  by  him  at  different 
times  to  sundry  persons.  That  I  afterwards  acted  as  the 
agent  of  Thomas  L.  Winthrop,  Samuel  Parkman,  George 
and  Thomas  Odiome,  and  Messrs.  Jacob  Tidd  and  Samuel 
Stimpson,  ail  of  whom  purchased  of  said  Peck ;  and  that  the 
non-resident  proprietors'  lands  in  said  town  were  sold  for 
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taxes,  in  August,  1621.  The  deponent  further  saith,  the 
above  named  Wintbrop,  Piarkman,  George  and  Thomas  Odi- 
orne  redeemed  their  lands  in  said  town,  and  had  the  same  set 
off  to  them  in  severalty  ;  and  that  the  said  Samuel  Stimpson 
and  the  heirs  of  said  Jacob  Tidd,  who  deceased  before  said 
sale,  refused  to  redeem  their  part,  both  before  and  after  the 
time  of  redemption  was  out,  giving  as  a  reason,  that  the  taxes 
so  high,  they  did  not  think  it  worth  redeeming. 
The  deponent  further  saith,  that  Major  Timothy  Whiting, 
who  was  the  laigest  owner  in  said  town,  at  no  time  acted  as 
the  agent  of  said  Jacob  Tidd  and  Samuel  Stimpson,  or  of  the 
heirs  of  the  said  Jacob  Tidd  deceased,  according  to  the  best 
of  my  knowledge  and  belief.  Further  deponent  saith  not. 
JoHif  Cooper." 

There  were  other  affidavits  introduced  by  the  petitioner, 
and  also  two  receipts  offered  by  the  original  plaintiffs.  It  is 
unnecessary  to  recite  them  at  large,  as  they  are  sufficiently 
referred  to  in  the  opinion  of  the  Court. 

The  questions  upon  the  petition  were  argued  by  C  S.  Ikh 
vtis  and  P.  JMelbii,  for  the  petition,  and  by  Hobbs  and  JFVs- 
$emdenj  i^inst  it. 

The  arguments  for  the  petition  were  substantially  as  follows : 

1st.  That  new  facts,  or  facts  discovered  after  a  decree,  or 
after  publication  passed  in  the  cause,  and  which  are  materially 
pressing  upon*  the  decree,  afford  sufficient  grounds  to  entitle 
the  plaintiff  to  a  rehearing.  Young  v.  KrigUy  (16  Ves.  350)  ; 
Parry  v.  PhtUp$  (17  Ves.  178)  ;  Cook  v.  BamJUld  (3  Swanst. 
607)  ;  JVbrrtf  v.  Le  JV*ep«  (3  Atk.  34)  ;  Ord  v.  Jfoel  (6 
Madd.  127). 

2d.  That  the  new  matter,  upon  which  such  a  proceeding 
becomes  proper  and  necessary,  must  have  come  materially  and 
substantiaUy  to  the  knowledge  of  the  party  or  his  agents,  after 
the  decree,  or  at  least  after  the  time,  when  it  would  have  been 
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advantageously  introduced  in  the  cause.  Ord  v.  JVbe{  (6 
Madd.  127)  ;  WiUan  v.  WUlan  (16  Ves.  87)  ;  Earl  of  PartS" 
fnoiUh  V.  Lord  Effingham  (1  Ves.  434)  ;  Mnris  v.  Le  Mp^ 
(3  Atk.  34) ;  Goodwin  v.  Ooodwin  (3  Atk.  370)  ;  Dormer 
y.  jForfe^dte  (3  Atk.  124);  Jones  v.  Jones  (3  Atk.  110)  ; 
Barrington  v.  O'Brien  (1  Ball  &  Beatty^  140). 

3d.  That  it  must  also  appear, 'that  a  reasonable  diligence 
was  used  to  acquire  a  knowledge  of  the  facts  proved  by  the 
new  evidence,  before  the  decree.  Young  v.  Ksighly  (16 
Ves.  359)  ;  Standish  v.  Radley  (2  Atk.  177)  ;  Gould  v. 
Tancre  (2  Atk.  533) . 

Such  being  the  principles  laid  down  by  the  authorities,  it 
was  contended,  that,  under  the  circumstances  of  the  present 
case.  Whiting  was  entitled   to  relief.     The   point  in  issue 
was,  originally,  the  agency  of  Whiting ;  and  the  agency  of 
Cooper  was  only  a  matter  of  evidence,  bearing  collaterally 
on  the  main  question,  and  might  easily  be  supposed  to  have 
no  material  relevancy  to  the  case.     The  fact  of  the  agency  of 
Cooper  was,  besides,  expressly  denied  under  oath  by  the  de- 
fendant in  his  answer.     It  was  communicated  to  counsel  dur- 
ing the  preparation  of  the  case,  and  was  by  them  considered 
as  irrelevant,  inasmuch  as  the  question  was  not,  who  was  the 
agent  of  Tidd  &  Stiropson,  but  only  whether  Whiting  himself 
was  their  agent.     Whiting  had  no  certain  or  positive  knowK 
edge  with  relation  to  the  agency  of  Cooper,  further  than  the 
information,  that  he  received  from  Baker ;  and  the  fact,  that 
Cooper  had  removed  from  the  vicinity  of  Whiting,  rendered 
it  difficult  for  him  to  acquire  any  information  with  regard  to  it. 
But  in  point  of  fact,  the  matter  never  came  to  the  knowledge 
of  Whiting,  until  after  the  time  had  entirely  elapsed,  within 
which  it  could  have  been  used  as  evidence  in  the  original 
cause,  or  he  could  have  been  capable  of  giving  any  instructions 
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ID  regard  to  it,  uoder  the  effect  of  Morris  v.  Le  JVeoe  (3  Atk. 
35).     Gilbert's  Forum  Romanum,  187. 

Again,  inasmuch  as  the  matter  lay  within  the  knowledge  of 
the  original  plaintiffs,  and  they  were  in  conscience  bound  to 
discover  it,  the  decree  has  been  obtained  by  fraud,  and  ought 
therefore  to  be  set  aside.  Manaion  v.  Molenoortk  (1  Eden's 
R.  18).  If  the  fact  was,  as  Cooper  states  it  in  his  affida- 
vits, it  must  have  been  known  to  the  plaintiffs  and  parties 
in  interest  in  the  case,  and  they  had  a  double  interest  in  con- 
cealing their  knowledge  of  it,  and  shutting  up  every  avenue 
that  might  lead  to  it.  They  have,  therefore,  been  guilty  of 
an  imposition  upon  the  Court. 

The  arguments  against  the  petition  were  substantially  as 
foUows  : 

1st.  If  this  is  a  mere  petition  for  a  rehearing,  it  must  be  for 
error,  apparent  on  the  decree,  or  pleadings  and  evidence. 
Pwry  V.  PheKp$  (17  Ves..l78)  ;  2  Smith's  Practice,  62,  64 ; 
Story  £q.  PI.  336,  and  cases  there  cited.  And  the  Court 
will  not  receive  new  evidence,  taken  after  the  decree.  M' 
iiion  V.  Hendworth  (1  Vern.  442)  ;  2  Smith's  Practice, 
32,  33. 

2d.  If  the  present  proceeding  is  to  be  taken  as  preliminary  to 
&Iing  a  supplemental  bill,  in  the  nature  of  a  bill  of  review,  the 
Court  will  not  allow  it  to  be  61ed,  unless  for  the  discovery  of 
new  matter,  material  and  relevant,  and  of  such  a  nature,  as  to 
make  it  a  fit  subject  of  judgment  in  a  cause  ;  nor  unless  the 
evidence  establishes  satisfactorily,  that  the  new  matter  did  not 
come  to  the  knowledge  of  the  party  or  his  agent  within  such 
dme,  as  that  it  could  have  been  advantageously  used  in  the 
original  cause.  Mitford's  Eq.  PI.  by  Jer.  84,  86 ;  Ord  v. 
Jfoel  (6  Madd.  R,  127)  ;  fVUer  v.  Blaehley  (2  John.  Ch. 
488) ;  lAvingsUm  v.  Hubbs  (3  John.  Ch.  124)  ;  2  Smith's 
Practice,  64  ;  DexUr  v.  Arnold  (5  Mason,  312,  320,  321). 
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Reasonable  diligence  ako  must  be  used  ;  if  there  bare  been 
laches  or  negligence,  the  title  to  relief  is  destroyed.  Pendlt- 
ton  v.  Foy  (3  Paige,  30)  ;  Young  ▼.  Keighhf  (16  Yes. 
348)  ;  Blake  v.  Foster  (2  Ball  &  Beatty,  457  -461)  ;  Bar- 
rington  y.  O'Brien  (2  Ball  &  Beatty,  140).  It  is  con* 
tended,  that  the  facts  show  conclusively,  that  Whiting  knew 
from  the  beginning,  that  Cooper  could  testify  concerning  the 
i^ency  ;  and  that,  if  reasonable  diligence  had  been  used,  bis 
testimony  could  have  been  obtained,  as  easily  as  his  affidavit, 
since  the  decree.  The  defendant's  want  of  knowledge  of  the 
rules  of  proceeding,  and  the  want  of  attention,  or  just  appre- 
ciation of  the  value  of  the  evidence  on  the  part  of  his  counsel, 
afford  no  ground  for  even  an  enlargement  of  publication,  much 
less  for  a  bill  in  the  nature  of  a  bill  of  review.  IVkUloek  v. 
Baker  (13  Ves.  611)  ;   Cain  v.  Cain  (I  P.  W.  727). 

But,  assuming  that  reasonable  diligence  has  been  used,  the 
newly  discovered  evidence  is  immaterial  and  irrelevant ;  and  it 
is  consistent  with  the  mass  of  evidence,  produced  by  the  plain* 
tiffs,  so  far  as  it  relates  to  the  agency  of  Whiting. 

Again,  this  is  a  proposition  to  prove  a  fiict,  before  in  issue, 
and  therefore  is  objectionable,  as  being  cumulative.  The 
authorities  are  wholly  against  it.  Wood  v.  JIfofifi  (2  Sumner, 
335) ;  Reepaes  v.  JtPCIanahan  (Hardin  R»  342)  ;  Bowee  v. 
SmUh  (Hardw.  451) ;  Head  v.  Head  (3  Marsh.  Ken.  R.  121). 
Besides  ;  the  granting  of  such  a  bill  is  not  a  matter  of  right, 
but  rests  wholly  in  the  sound  discretion  of  the  Court,  (Story's 
£q.  PI.  332,  §  A17,  and  cases  their  cited,)  and,  under  the 
circumstances  of  this  case,  it  should  be  denied. 

Again,  assuming  that  the  evidence  is  material,  the  decree 
should  be  sustained,  because.  Whiting  was  tenant  in  common 
with  Tidd's  heirs  and  Stimpson,  and  therefore  purchased  for 
the  benefit  of  his  co-tenants,  on  the  7th  of  August,  1821,  and 
must  account  to  tliem.     FonU.  £q.  B.  2,  ch.  5,  §  1 ,  note 
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C.  p.  423  (last  edition)  ;  Van  Htrne  v.   Tarda  (5  Johns. 
Cb.  407)  ;  Famham  y.  Samml  (4  Littell,  187). 

The  Court  took  time  to  advise  ;  and  afterwards  die  foUow'* 
log  opinion  was  delivered. 

Stort  J.  The  petition  in  this  case  bvolved  some  nov- 
el^, as  well  as  some  nicety,  as  to  the  practice  of  Courts  of 
Equity,  in  regard  to  the  rehearing  of  a  cause,  and  the  intro* 
duction  of  new  evidence  after  the  cause  has  been  argued,  and 
an  interlocutory  degree  has  been  pronounced,  but  before  a 
final  decree  has  been  entered  ;  and  on  that  account  we  were 
desirous  to  take  a  little  time  to  consider  it,  before  we  deliv 
ered  our  judgment. 

It  is  plain,  that  a  rehearing  alone,  without  the  introduction 
of  the  new  evidence,  would  be  utterly  useless,  since  (as  the 
learned  counsel  admit)  they  could  not  hope  to  change  the 
opinion  of  the  Court  upon  the  actual  posture  of  the  facts, 
originally  in  the  cause.  The  main  scope  of  the  argument  has, 
there/ore,  been  addressed  to  the  consideration  of  the  new 
evidence.  And  it  seems  to  us,  that  if  it  would  have  furnish- 
ed  a  sufficient  ground  for  a  bill  of  review,  or  a  supplemental 
bill  in  the  nature  of  a  bill  of  review,  if  a  final  decree  had  been 
pronounced,  then  it  is  competent  for  the  Court,  in  the  present 
stage  of  the  cause,  to  order  a  rehearing,  and  to  direct  the  new 
evidence  to  be  taken  and  brought  before  the  Court  at  the 
rehearing,  as  a  part  of  the  proofs  in  the  cause.  In  this  way 
complete  justice  may  be  done  between  the  parties.  But  to 
compel  the  petitioner  to  wait  until  a  final  decree,  and  then  to 
apply  for  a  bill  of  review,  or  a  bill  in  the  nature  of  a  bill  of 
review,  would  not  only  occasion  great  delay,  but  also  great 
expense  to  the  parties,  which  ought,  if  practicable,  to  be  avoid- 
ed. The  only  other  mode,  by  which  the  new  matter  can  be 
brought  before  the  Court,  is  by  a  supplemental  bill ;  but  this 
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course  does  DOt  seem  to  us  absolutely  indispensable  in  a  case, 
exactly  circumstanced,  as  this  is.^  Indeed,  the  objection  in 
this  form  has  not  been  made  at  the  bar ;  and  the  argument  has 
proceeded  upon  the  implied  understanding,  that,  if  the  new 
evidence  be  admissible  at  all,  the  parties  are  content,  that  it 
should  be  received  at  the  rehearing  as  more  convenient,  as 
well  as  less  dilatory  to  them,  than  a  more  formal  proceeding. 
In  Standish  v.  Radley  (2  Atk.  177),  Lord  Hardmcke^  upon 
a  petition  of  the  defendant,  directed  a  rehearing  of  the  original 
decree  (it  not  being  enrolled),  and  allowed  the  defendant  to 
file  a  supplemental  bill  to  bring  before  the  Court,  at  the  re- 
hearing, proof  of  certain  releases,  not  before  in  issue,  or  known 
until  after  the  decree.  In  Mrris  v.  Le  JV*eoe  (3  Atk.  R.  26, 
32,  33),  a  petition  for  a  rehearing,  and  to  bring  a  bill  in  the 
nature  of  a  bill  of  review,  where  the  original  decree  had  been 
made  upon  a  bill  and  cross  bill,  was  preferred  before  Lord 
Hardwicke  by  the  defendant,  partly  upon  new  proofs,  which 
were  not  before  known,  and  partly  upon  new  matters,  which 
were  not  before  in  issue,  after  an  interlocutory  decree,  and 
before  the  final  decree.  Lord  Hardmcke  was  of  opinion, 
that  all  the  matters  were  sufficiently  before  the  Court  upon 
the  original  hearing,  upon  the  allegations  in  the  original  bill 
and  cross  bill,  in  the  cause  ;  and,  therefore,  that  the  defend- 
ants did  not  need  a  bill  of  review  to  bring  the  equity  fully 
before  the  Court.  He  also  thought,  that  the  new  proofs 
ofl^ered  were  not  new  discoveries  ;  and,  therefore,  he  denied 
the  petitioner.  In  Earl  of  Portsmouth  v.  Lord  Effingham 
(1  Ves.  430),  upon  the  petition  of  the  defendant.  Lord  Hard- 
mcke allowed  a  bill  of  review  to  be  brought  upon  new  matter 


1  See  Story  on  Equity  Plead.  §  337,  393,  890,  and  the  authorities 
there  cited;  Gilb.  Foram  Roman.  49;  Patterson  v.  Staughter  (Ambler 
R.  292,  293). 
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discovered  since  the  decree,  going  to  the  title  originally  in 
issue.^  In  Jittomey  General  v.  Turner  (Ambler  R.  587), 
the  same  great  judge  allowed  a  rehearing  and  a  supplemental 
bill  upon  matters  not  before  in  issue,  and  newly  discovered, 
upon  the  petition  of  the  defendant.  These  seem  all  to  have 
been  cases,  where  a  final  decree  had  been  pronounced  by  the 
Court.  But  in  Barrington  v.  O^Brien  (2  Ball  &  Beatty, 
140),  and  Blake  v.  Foster  (2  Ball  &  Beatty  R.  457),  Lord 
Manners  allowed  a  rehearing,  and  a  supplemental  bill  to  be 
filed  by  the  defendants  upon  newly  discovered  facts,  after  an 
interlocutory  decree.  The  doctrine  of  these  cases  was  fully 
recognized  by  Mr.  Chancellor  Kent^  in  Wiser  v.  Blackly 
(2  Johns.  Ch.  R.  488),  and  Livingstan  v.  Hvbbs  (3  Johns. 
Ch.  R.  124),  and  by  the  Circuit  Court  in  Rhode  Island,  in 
Dexter  v.  Jimold  (5  Mason  R.  303).  It  is  clear,  therefore, 
that  the  defendant  would  be  entitled  to  relief  by  a  rehearing, 
upon  filing  a  supplemental  bill,  under  the  direction  of  the 
Court,  stating  the  new  evidence,  if  it  be  of  such  a  nature,  and 
under  such  circumstances,  as  that  he  might  have  relief  upon 
a  bill  of  review,  or  a  bill  in  the  nature  of  a  bill  of  review ; 
but  not  otherwise.  The  rule,  I  take  to  be  clear,  that  such  a 
rehearing,  and  such  a  supplemental  bill,  will  be  granted  only, 
when  the  party  could  entitle  himself  to  relief  upon  a  bill  of 
review,  or  a  supplemental  bill,  in  the  nature  of  a  bill  of  re- 
view, after  a  final  decree. 

The  questions  then  properly  before  the  Court  are,  first, 
whether  the  defendant,  Whiting,  had  knowledge,  or  could, 
by  reasonable  inquiry  and  diligence,  have  acquired  knowledge 
of  the  facts  stated  in  Cooper's  deposition,  (for  the  other  affi- 
davits are  merely  explanatory,  and  of  little  consequence  with- 
out thatO  before  the  publication  of  the  evidence,  or  before  the 

^  See  PalUrsan  v.  Slaughier  (Ambler's  R.  293). 
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bearing,  which  was  a  year  afterwards,  so  that  he  might  have 
availed  himself  of  it  before  the  decree.  If  he  had  such 
knowledge,  or  could  by  reasonable  inquiry  and  diligence  have 
obtained  it,  then  it  is  clear  upon  the  authorities,  that  he  is  not 
now  entitled  to  any  relief.  The  cases  before  cited,  as  well 
as  Young  v.  Keighly  (16  Ves.  348),  and  Partridge  y.  (7«- 
borne  (5  Russ.  R.  195),  are  directly  in  point.^  Secondly, 
whether,  supposing  the  former  point  to  be  decided  in  favor 
of  the  defendant,  Whiting,  the  evidence  of  Cooper  is  of  such 
stringency,  and  force,  and  relevancy,  as  that  it  justly  might, 
and  ought  to  entitle  him  to  a  reversal  of  the  decree,  by  over- 
coming the  former  evidence  in  the  cause,  as  well  as  the  receipts, 
now  produced  by  the  plaintiffs  from  Whiting,  by  one  of  which 
he  acknowledges  himself  to  have  received  in  April,  1816, 
from  Jacob  Tidd,  j^  26.91  for  his  proportion  of  taxes  on  town- 
ship No.  12,  (the  land  in  controversy,)  for  1814  and  1815  ; 
and  by  the  other  to  have  received  from  Samuel  Stimpson,  in 
October,  1817,  the  sum  of  $  5.57  in  full  of  taxes  on  the  same 
township  for  1816  and  1817,  which  receipts  certainly  point 
very  distinctly  to  an  agency  in  the  land  by  Whiting  for  those, 
under  whom  the  plaintiffs  claim  title. 

As  to  the  first  point.  The  great  object  of  the  new  evi- 
dence is  to  establish,  that  Cooper  was,  in  fact,  the  agent  of 
Stimpson  &  Tidd,  and  Tidd's  heirs,  as  to  their  interest  in 
the  township  No.  12  ;  and  thus  to  repel  the  allegations  of  the 
bill,  that  Whiting  was  their  agent,  and  to  support  his  answer, 
denying  such  agency  ;  and  further,  to  show,  that,  upon  notice 
from  Cooper  in  1821  of  the  sale  of  the  lands  for  taxes, 
Stimpson  declined  to  redeem  the  same  ;  and  thereby  to  raise 
a  presumption,  that  Tidd,  or  Tidd's  heirs,  had  knowledge  of 
the  sale,  and  acquiesced  in  the  same  manner  without  intending 

1  See  alflo  Story's  EquiQr  Plead.  §  414,  and  cases  there  cited. 
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to  redeem.  The  presumptioD  certainty  applies  with  oo  force 
to  Tidd,  who  was  at  that  time  dead,  or  to  Tidd's  heirs  ;  for 
his  heirs  were  all  at  that  time  under  age,  and  incapable  of 
waiFing  or  affecting  their  own  rights  in  the  lands. 

Upon  the  actual  posture  of  the  evidence,  it  seems  difficult 
to  assert,  that  Whiting  had  not  full  knowledge,  before  the 
cause  was  at  issue,  that  Cooper  was  the  agent  of  Stimpson  & 
Tidd,  and  other  non-resident  proprietors.  Whiting  in  his 
affidavit  admits,  that  he  knew,  that  Cooper  was  agent  for  sev- 
eral non-resident  proprietors  of  the  township,  at  least  from 
1816  or  1817  up  to  the  time  of  the  sale,  he  himself  having 
become  a  proprietor,  under  a  levy  in  execution,  of  a  large  in- 
terest in  the  same  township,  as  early  as  1813.  But  he  adds, 
that  be  did  not  know,  that  Cooper  was  the  agent  in  special 
(without  explaining,  what  he  means  by  these  words)  of  Tidd 
8l  Stimpson,  and  of  the  heirs  of  Tidd,  as  Cooper  has  stated 
in  his  affidavit,  for  their  lands  in  the  township.  Now,  this 
last  all^tion  must  be  received  with  the  qualification,  which 
Whiting  has  in  another  part  of  his  affidavit  referred  to,  viz. 
that  he  (Whiting)  was  informed  by  Baker  (the  plaintiff),  in 
1835,  that  Cooper  had  been  formerly  the  agent  for  non-resident 
proprietors  in  certain  townships  generally,  and  among  them  he 
believes  Baker  mentioned,  of  Stimpson  &  Tidd,  for  Town- 
ship No.  12.  Now,  this  must  have  been  nearly  or  quite  three 
years  before  the  publication  of  the  testimony,  and  four  years 
before  the  hearing  of  the  cause,  at  May  Term,  1839.  It  is 
difficult,  under  such  circumstances,  to  resist  the  conclusion, 
that  Whiting  was  thus  put  upon  inquiry  and  the  exercise  of 
diligence,  as  to  the  agency  of  Cooper  ;  for,  if  Cooper  was,  at 
the  time  of  the  sale,  and  for  years  before,  the  known  and  active 
agent  of  Stimpson  &  Tidd,  it  would  be  most  important  evi- 
dence to  repel  the  presumption,  that  he  was  himself  also  their 
agent. 
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What  strengtbeos  this  conclusion,  and,  indeed,  establishes  it 
almost  beyond  controversy,  is  the  fact,  stated  by  Whiting  in 
the  same  affidavit,  that  at  the  time,  when  his  counsel  was  pre- 
paring his  answer  to  the  bill,  he  mentioned  the  circumstance 
of  Cooper's  agency  to  the  counsel ;  but  he  was  then  informed, 
that  it  was  not  material,  who  was  the  agent  of  Stimpson  & 
Tidd,  if  he  (Whiting)  was  not.  Certainly,  as  matter  to  be 
put  into  the  answer,  it  was  not  material ;  but  as  matter  of  evi- 
dence to  disprove  Whiting's  own  agency,  it  was  and  must 
have  been  very  material.  That  at  the  moment,  when  the  an- 
swer was  drawing,  it  did  not  strike  the  counsel  with  its  true 
force,  does  not  reflect  any  discredit  upon  his  judgment,  be- 
cause that  was  not  the  stage  in  the  proceedings,  in  which  it 
was  required  to  be  weighed  and  considered.  But  when  the 
evidence  was  largely  gone  into,  at  a  subsequent  period,  to  es- 
tablish the  agency  of  Whiting,  in  support  of  the  allegations  of 
the  hill,  if  Whiting  had  used  even  ordinary  diligence  in  bring- 
ing it  to  the  view  of  counsel,  it  is  scarcely  credible,  that  it 
should  have  then  been  passed  by  with  indifference.  It  went 
to  the  very  pith  of  the  controversy. 

But,  then,  it  is  said,  that  Whiting  was  misled  by  the  language 
of  his  counsel ;  and  that  he  ought  not  to  be  made  a  sufferer 
therefor.  But,  I  apprehend,  that  no  court  of  equity  has  ever 
felt  itself  at  liberty  to  grant  an  application  of  this  sort  upon  the 
suggestion  of  an  error  of  judgment,  or  a  mistake  of  law  by 
counsel,  as  to  the  pertinency  or  force  of  evidence  to  be  used 
in  a  cause.  In  JforrU  v.  Le  Jfeve  (3  Atk.  R.  36),  speaking 
of  new  discoveries,  which  would  entitle  a  party  to  a  bill  of 
review,  it  is  said;  ^*  If  they  (the  facts)  were  known  to  the 
parties'  counsel,  or  to  their  attorney  and  solicitor,  or  agents, 
it  is  sufficient  to  rebut  such  an  application,  or  there  would  be 
no  end  of  suits.  How  many  parties  are  there,  that  know  not 
the  merits  of  their  own  cause  ;  but  rely  on  the  skill  of  their 
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counsel  or  solicitor ;  and  therefore)  what  counsel  or  solicitors 
know,  must  be  allowed  to  be  the  knowledge  of  the  parties." 
And,  certainly,  it  would  not  do  to  allow  clients  to  have  a  re- 
hearing or  review  of  a  cause,  simply  because  their  counsel 
haYC  not  fully  appreciated  the  merits  of  their  cause,  or  even 
have  overlooked  the  importance  of  certain  points  of  evidence, 
and  therefore  have  omitted  to  have  it  taken  for  the  cause.  I 
am  very  far  from  imputing  to  the  learned  counsel  in  this  cause 
the  slightest  blame.  What  I  wish  to  state  is  merely  the  gen- 
eral rule,  which  cannot  be  broken  in  upon  without  manifest 
danger  to  the  interests  of  all  the  adverse  parties  in  controverted 
suits  ;  and  it  will  certainly  not  do  to  lay  down  a  new  rule  for 
this  cause  only. 

There  is  another  consideration,  arising  upon  Whiting's  affi- 
davit. He  states,  that  his  acquaintance  with  the  business  and 
concerns  of  the  township,  commenced  about  1816  or  1817  ; 
and  he  adds  ;  ^^  I  then  understood,  that  said  Cooper  was  the 
agent  of  a  considerable  number  of  the  proprietors  of  said  town- 
ship, and  I  supposed  the  major  part  of  them.  General  Cooper 
gave  numerous  permits,  on  behalf  of  those  proprietors,  for  whom 
he  acted,  without  objection  from  me ;  and  be  knew  and  made  no 
objection  to  those,  which  I  granted,  which  was  done  with  his 
consent."  Now,  this  declaration  clearly  shows,  that  Whiting 
was  well  acquainted  with  Cooper's  agency  for  many  of  the 
proprietors,  as  early  as  1816  or  1817  ;  and  there  is  no  pre- 
tence to  say,  that,  being  apprized  of  that  fact,  he  was  not  put 
upon  inquiry,  as  to  the  particular  persons,  for  whom  Cooper 
was  agent,  as  soon  as  the  present  bill  was  brought.  It  was 
most  natural,  that  he  should  actually  have  made  such  inquiry  ; 
and  if  he  had,  Cooper  would  at  once  have  informed  him,  that 
be  was  the  agent  of  Stimpson  &  Tidd,  as  well  as  of  other 
persons.  The  very  circumstance,  that  Cooper  was  the  known 
agent  of  a  large  number  of  the  proprietors,  whose  names  were 
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not  known  to  Whiting,  ought  to  have  awakened  in  him  a  spirit 
of  diligence.  There  was  a  still  more  impressive  fact,  to 
which  I  shall  more  particularly  allude  hereafter,  which  ought 
to  have  led  him  to  make  the  inquiry  ;  and  that  is,  that  he  and 
Cooper,  in  managing  the  afiairs  of  the  township,  mutually  ad- 
vised and  acted  in  concert.  '^Neither  of  us  (says  Whiting) 
intended,  as  I  believe,  to  exceed  our  respective  rights,  or 
those,  for  which  we  acted,  or  to  exercise  them  in  such  a 
manner  as  to  interfere  with  each  other.  I  acted  with  his  ad- 
vice and  consent  on  the  part  of  those,  for  whom  he  acted  as 
agent,  in  giving  permission  to  Raymond  &  How  to  erect  a 
saw-mill  at  the  Orange  Rips."  Now,  if  Whiting  himself  was 
not  the  agent  of  Stimpson  &  Tidd  in  acts  like  this,  which 
affected  intimately  the  interests  of  all  the  proprietors,  it  would 
seem  an  almost  irresistible  conclusion,  that  he  deemed  the 
interests  of  Stimpson  &  Tidd  to  be  represented  by  Cooper. 
It  is  not  a  little  remarkable,  also,  that  in  this  very  paper, 
signed  by  Whiting,  and  giving  the  permission  to  Raymond  & 
How,  Whiting  states  himself  expressly  to  be  ^^  the  agent  of 
the  said  township"  (No.  12)  ;  thus,  in  effect,  assuming  to  act 
as  the  representative  of  all  the  proprietors* 

And,  here,  it  may  be  as  well  to  dispose  of  that  part  of  Whit- 
ii^'s  petition,  which  complains  of  surprise,  if  not  of  fraud,  in 
the  introduction  of  that  paper,  as  a  part  of  Raymond's  testi- 
mony. We  think  the  complaint  utterly  groundless.  That 
paper  was  properly  introduced  under  the  interrogatory  ad- 
dressed to  Raymond  for  the  production  of  all  papers  relative 
to  permits  to  cut  timber ;  and  the  counter  paper,  now  offered 
by  Whiting  to  explain  the  transaction,  is  in  exact  coincidence 
with  the  conclusion,  deducible  from  the  very  language  and  ob- 
jects, professed  on  the  face  of  the  former.  And,  if  Whiting 
thought  otherwise,  after  publication  of  the  testimony,  for  one 
whole  year  before  the  hearing,  he  might  have  applied  to  have 
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had  it  suppressed)  or  for  leave  of  the  Court  to  introduce  the 
counter  paper  at  the  bearing.^  He  did  no  such  thing  ;  and 
his  present  complaint  must  be  deemed  a  mere  afterthought^ 
upon  feeling  the  full  pressure  of  the  evidence  at  the  argument. 
But  let  us  see,  what  is  the  new  evidence  relied  upon  of 
Cooper,  and  how  far  it  establishes  an  exclusive  agency  in  him 
for  Stimpson  &  Tidd.  Cooper,  in  his  deposition,  in  answer 
to  the  first  mterrogatory,  says  ;  ^^  That  he  acted  as  agent  for 
John  Peck,  Esq.,  the  principal  owner  in  Township  No.  12, 
by  verbal  and  written  request,  and  by  power  of  attorney,  from 
1794  to  1813  or  1814  ;  and  for  Samuel  Parkman,  Thomas 
L.  Winthrop,  George  and  Thomas  Odiome,  and  Messrs. 
Jacob  Tidd  and  Samuel  Stimpson,  who  held  under  said  Peck, 
by  their  verbal  and  written  request,  up  to  and  including  1820. 
I  was  authorised  to  take  a  general  supervision  of  their  respec- 
tive interests  in  said  land."  In  answer  to  the  second,  he  says  ; 
^^  That  from  about  1816,  the  general  concerns  of  the  TownAip 
JVb.  12  were  managed  by  Timothy  WhUing  (the  defendant), 
who  became  the  largest  owner  in  1813,  and,  considering  me 
as  the  agent  for  the  non-resident  proprietors,  above  named, 
consulted  me  on  all  measures  proposed  for  the  general  benefit. 
But  no  special  communication  with  said  Jacob  Tidd  or  Sam- 
uel Stimpson,  or  any  other  of  the  above  named  proprietors  or 
their  heirs,  was  either  made  or  received,  other  than  before 
mentioned,  as  in  my  first  answer ;  and  no  particular  power 
was  given  or  accounts  settled,  except  that  of  the  general 
agency  of  said  township,  unless  where  the  proprietors  re- 
deemed their  lands,  and  had  them  set  ofl^  in  severalty."  In 
answer  to  other  interrogatories,  he  says,  that  Whiting,  to  his 
knowledge,  never  assumed  to  be  the  agent  of  Tidd  or  Stimp- 
son, or  either  of  the  before  named  non-residents  ;  or  to  the 

1  See  fnUOoeke  v.  Baker  (13  Ves.  511> 
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best  of  bis  remembrance,  ever  undertook  to  act  on  account 
of  anjr  otber  tban  bimself,  and  in  his  own  right,  except  with 
his  advice,  given  as  agent  of  the  said  non*resident  proprietors. 
That  he  considered  himself  as  acting  for  the  non-resident 
proprietors  generally  ;  and,  as  Whiting  managed  the  general 
concerns  of  the  Township^  he  occasionally  informed  him  (Coop- 
er), as  agent  for  the  non-resident  proprietors,  of  his  pro- 
ceedings, that  he  might  make  the  necessary  communications 
to  them.  That  he  (Cooper)  paid  the  taxes  of  the  non-resident 
proprietors  of  the  township  No.  12,  until  1820.  That  he 
never  had  any  written  power,  or  authority  to  act  as  agent  for 
Tidd  &  Stimpson,  in  relation  to  township  No.  12  ;  but  so 
acted  by  their  verbal  request.  That  he  had  a  special  power 
in  1803,  from  them  to  act  in  their  behalf,  under  the  direction 
of  John  Peck,  for  township  No.  11.  That  he  had  no  letters 
from  Tidd  &  Stimpson  to  himself,  and  no  copies  of  any  let- 
ters to  them.  That  he  considered  his  agency  for  Tidd  and 
Stimpson  at  an  end,  when  they  neglected  or  refused  to  redeem 
their  land.  That  in  the  winter  of  1821,  and  the  fall  follow- 
ing, he  was  in  Boston,  and  had  personal  interviews  with 
Stimpson  respecting  his  and  Tidd^s  land  in  the  township  No« 
12  ;  and  Stimpson  utterly  refused  to  redeem,  and  gave  him 
to  understand,  that  Tidd's  heirs  also  refused  to  redeem,  stating 
as  a  reason,  that  the  land  was  not  worth  redeeming  ;  that  in 
the  winter  of  1821,  Tidd  was  too  sick  to  be  seen,  and  that  in 
the  fall  he  bad  deceased. 

This  is  the  substance  of  Cooper's  testimony.  And  the 
first  remark,  which  is  called  for,  is,  that  it  is  merely  cumula- 
tive to  the  issue  made  in  the  original  pleadings,  that  of  the 
agency  of  Whiting,  and  is  supposed,  by  affirming  the  agency 
of  Cooper,  to  negative  that  of  Whiting.  We  shall  presently 
see,  how  far  that  conclusion  is  justified.  Now,  it  seems  to 
be  a  general  rule,  perhaps  not  strictly  a  universal  rule,  in  pro- 
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ceedings  of  this  sort,  not  to  allow  a  rehearing  and  a  supple- 
mental bill  upon  new  discovered  evidence,  which  is  merely 
cumulative  to  the  litigated  facts  already  in  issue.  Such  was 
the  opinion  of  Mr.  Chancellor  KetU^  in  lAringston  v.  Hvbb$ 
(3  Johns.  Ch.  R.  124),  and  it  was  in  some  measure  recog- 
nized in  DtxUr  v.  Arnold  (5  Mason  R.  303,  313,  314).  But 
waiving  this  consideration,  another  remark,  which  strikes  the 
mind  upon  the  first  hlush  of  the  deposition,  is,  that  it  distinctly 
and  unequivocally  shows,  that  as  early  as  1816,  and  from 
thence  upwards,  Whiting  had  the  most  thorough  knowledge 
of  Cooper's  agency  for  the  non-resident  proprietors,  that  be 
advised  with  him  in  all  the  concerns  of  the  township,  and 
acted  under  his  advice  in  all  measures,  which  respected  the 
general  interests  of  the  proprietors.  Cooper  expressly  as- 
serts, that  from  about  1816,  the  general  concerns  of  the 
township  were  managed  by  Whiting,  with  his  advice  and 
consent,  as  agent  of  the  non-resident  proprietors  ;  and  among 
these  were  Stimpson  &  Tidd.  So  that,  in  fact,  according  to 
this  very  aspect  of  the  case.  Whiting  was  a^  sub-agent,  as  to 
the  whole  afikirs  of  the  township  for  those  proprietors,  and 
acted  as  such  up  to  the  very  time  of  the  sale.  Now,  a  sub* 
^ent  is  just  as  much  disqualified,  as  an  agent  is,  to  make  a  pur- 
chase in  opposition  to  the  rights  and  interest  of  his  principal. 

But  it  is  said,  that  Whiting  did  not,  in  fact,  know,  that 
Stimpson  &  Tidd  were  non-resident  proprietors,  for  whom 
Cooper  was  '^  in  special"  an  agent.  Be  it  so.  But  how  does 
that  help  the  matter  ?  He  had  the  means  of  knowing,  if  he 
chose  to  inquire  ;  and  he  undertook  to  act  under  Cooper  for 
all  for  whom  Cooper  was  agent.  Nay,  it  appears  to  me,  that 
Cooper's  testimony  justifies  the  Court  in  saying,  that  Whiting 
imderstood,  that  Cooper  acted  as  agent  for  all  the  proprietors, 
except  those,  for  whom  Whiting  undertook  to  act,  as  agent, 
in  managing  the  general  concerns  of  the  township.     It  is 
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not  even  shown,  that  there  were  anj  other  proprietors  of  the 
township,  except  Whiting  and  those  for  whom  Cooper  pur- 
ported to  act.  There  are  some  twenty  receipts  and  permits 
between  1816  and  1821,  in  which  Whiting  acted  and  signed 
*^  for  the  proprietors,"  or  authorized  acts  to  be  done,  affecting 
the  interests  of  all  the  proprietors,  such  as  the  cutting  of  logs 
on  the  township,  besides  the  Orange  Rip  contract,  where  he 
describes  himself  ^^  as  agent  of  the  township."  Besides  ;  it 
is  perfectly  clear  from  the  receipts  now  offered  as  new  evi- 
dence, that  Whiting  positively  knew,  that  Stimpson  &  Tidd 
were  non-resident  proprietors  ;  and  he  actually  received  from 
them  the  taxes  on  their  lands  in  the  township,  in  1816  and 
1817.  Now,  at  that  time,  he  either  acted  as  their  direct 
agent,  or  as  their  sub-agent  under  Cooper  in  the  payment  of 
these  taxes  ;  and  therefore,  in  either  view,  there  is  difficulty 
in  presuming,  that  he  did  not  know,  whether  Cooper  was 
acting  ^^  in  special  "  for  them  or  not. 

But  the  other  part  of  the  conclusion  attempted  to  be  drawn 
from  Cooper's  testimony,  that  he  was  the  exclusive  agent,  is 
also  incumbered  with  many  difficulties.  Cooper  may  have 
been  an  agent  of  Stimpson  &  Tidd,  and  not  exclusively  their 
agent.  We  have  seen,  that  in  the  receipts  and  permits  already 
referred  to.  Whiting  acted  as  agent  for  the  proprietors  generally, 
and  not  for  a  part  thereof.  He  no  where  signs,  as  sub-agent 
under  Cooper.  The  receipts  given  by  Whiting  to  Stimpson 
&  Tidd,  for  the  taxes  in  1814,  1815,  1816,  and  1817,  pro- 
fess no  such  sub-agency  ;  but  are  apparently  acts  done  by  a 
primary  agent.  If  Cooper  means  to  affirm,  that  he  always 
paid  the  taxes  during  his  agency,  until  1820,  for  Stimpson  & 
Tidd,  these  receipts  seem  to  contradict  that  suggestion.  And 
it  is  not  a  little  remarkable,  that  Cooper  produces  not  a  scrip  of 
paper  of  any  sort,  touching  his  agency  for  Stimpson  &  Tidd, 
during  its  whole  existence.     No  letters,  no  written  receipts, 
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no  wriuen  charges,  no  written  payments  are  produced.  Every 
thing  rests  in  general  oral  statements,  after  the  lapse  of  more 
than  twenty  years. 

But  what  presses  upon  my  mind  with  peculiar  force,  is  this, 
that  from  the  written  documents  it  is  clear,  that  Whiting  dur- 
ing the  period  assumed  to  act  for  the  proprietors  generally. 
Can  he  now  be  permitted,  in  order  to  justify  himself  in  the 
sale  for  taxes,  to  disclaim  that  agency,  and  set  up  an  adverse 
interest  ?  If  he  can,  ought  the  evidence  to  be  admitted, 
unless  it  is  perfectly  clear,  and  fortified  by  written  proofs,  not 
dependent  upon  the  frail  memory  of  man  ?  How  can  such  a 
disclaimer  consist  with  the  language  of  the  above  receipts  for 
the  taxes  of  1814,  1815,  1816,  and  1817  ? 

These  last  remarks  are  properly  applicable  to  the  second 
question,  whether  the  evidence,  if  admitted,  is  of  such  strin- 
gency and  force  and  relevancy,  as  justly  to  call  for  a  reversal 
of  the  decree.  To  say  the  least  of  it,  I  entertain  the  most 
serious  doubts  upon  that  point  The  most  that  the  evidence 
properly  establishes  is,  that  Cooper  acted  as  the  agent  of 
Stimpson  &  Tidd  (not  as  an  exclusive  agent)  by  verbal  au* 
thority  ;  and  Whiting  may  also  have  acted  in  the  general 
concerns  of  the  township  for  Stimpson  &  Tidd,  by  a  like 
general  authority,  especially  after  he  removed  to  the  town- 
ship, or  managed  its  general  concerns.  But  upon  the  other 
question,  that  Whiting  either  knew,  or  might  by  reasonable 
diligence  have  known,  the  facts,  to  which  Cooper  now  testifies, 
as  to  his  agency,  there  seems  to  me  to  be  no  just  ground  for 
doubt.  Cooper's  evidence  on  this  point,  in  no  proper  sense, 
comes  within  the  rule  for  the  admission  of  new  discov- 
ered evidence,  according  to  the  doctrine  of  Courts  of 
Equity. 

In  respect  to  that  part  of  Cooper's  testimony,  which  states, 
that  be  communicated  to  Stimpson,  in  1821,  the  tax  sale,  and 
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be  decliDed  to  redeem,  it  is  a  fact,  that  is  not  put  in  issue  in  the 
cause,  and  therefore,  could  be  brought  forward  only  by  a  sup- 
plemental bill.  If  it  were  admitted,  it  could  not  affect  Tidd's 
heirs,  but  Stimpson  only,  for  the  reasons  already  stated. 
But  there  is  this  additional  consideration,  that  if  the  cause 
were  to  be  decided  upon  this  ground,  it  would  be  upon  the 
testimony  of  a  single  witness  speaking  to  facts  after  twenty 
years,  and  to  a  confession,  incapable,  it  may  be,  of  being  re* 
butted,  after  such  a  lapse  of  time.  Besides  ;  what  is  very 
material,  is,  that  it  does  not  appear,  that  Cooper  ever  com- 
municated to  Stimpson,  that  Whiting  was  the  purchaser  at 
the  tax  sale,  or  to  Whiting,  that  Stimpson  declined  to  re- 
deem. These  would  be  highly  important  ingredients  if  the 
defence  had  originally  proceeded  upon  the  ground,  that  Whit- 
ing was  constructively,  or  expressly  the*  agent  of  Stimpson  & 
Tidd,  and  that  they  by  their  long  acquiescence  in  his  pur- 
chase, had  waived  the  agency  and  right  to  redeem.  But,  if 
Whiting's  defence,  as  now  made,  is  to  stand,  that  there  never 
was  any  agency  whatsoever  for  them,  it  does  not  seem  practi- 
cable to  give  him  the  benefit  of  any  such  fact* 

Upon  the  whole,  our  judgment  is,  that  the  petition  ought 
not  to  be  granted,  and  therefore,  that  the  interlocutory  decree 
already  pronounced  ought  to  stand. 


Richard  Read  v.  The  Hull  of  a  new  Brig. 

Courti  of  Admiralty  have  jariadiction  oyer  such  liena  only  as  arise  from  work 
and  labor  connected  with  maritime  affairs,  navigation,  or  shipping. 

No  lien  attaches  apon  a  domestic  vessel  for  work  and  labor  done  and  per- 
formed on  her,  except  by  statute. 

The  Sutuie  of  Maine,  of  the  I9th  of  February,  1839,  giving  effect  to  such  a 
lien,  in  eases  where  work  and  labor  are  performed,  or  materials  are  furnished, 
in  virtue  of  a  *<  written  or  parol  agreement/'  includes  all  parol  agreements* 
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whether  exprcMcd  or  implied ;  and  any  lien,  however  limited  in  point  of 
duration  of  time,  may  be  enforced  by  proceeding!  commenced  within  that 
period,  in  any  proper  tribunal  having  cognizance  thereof. 

Where  the  libellant  waa  hired  at  monthly  wages,  upon  a  quantum  mendt  to 
perform  any  kind  of  work  or  labor  in  which  the  hirer  might  chooee  to  em- 
ploy him,  under  a  general  agreement  and  retainer,  without  any  ipeeific  ap- 
plication thereof,  fixed  by  the  agreement,  to  any  particular  Teasel  or  vessels, 
or  to  any  other  specific  objects;  It  was  heldj  that  the  statute  was  inapplica- 
ble to  such  a  case,  inasmuch  as  the  agreement  could  not  be  apportioned 
aeoording  to  the  Tarioos  services  upon  various  vessels,  or  upon  other  objects. 

BsU,  also,  that  the  statute  was  applicable  only  to  cases  of  an  agreement  for 
work  and  labor  to  be  performed  upon  a  particular  vessel,  as  a  distinct  and 
independent  service,  and  not  as  a  part  of  the  general  services  of  the  libel- 
lant, which  he  was  bound  under  his  agreement  and  retainer  to  render  In 
the  eommon  business  and  employment  of  the  party,  by  whom  he  was  hired, 
at  the  pleasure  of  the  latter. 

Zjibel  til  rem  for  work  and  labor  as  a  blacksmith,  done  and 
performed  at  Portland,  upon  the  hull  of  a  new  brig,  of  which 
one  PurriDton  claimed  to  be  owner,  the  balance  due  be* 
iog  $116.64.  The  District  Judge,  at  a  trial  in  the  District 
Court,  in  March,  1840,  dismissed  the  libel ;  and  from  this 
decree  an  appeal  was  taken  to  this  Court. 

The  cause  was  argued  in  this  Court  by  Fox  and  Codmanj 
for  the  libellant,  and  by  C.  8,  Davets^  for  the  claimant. 

Stort  J.  This  is  the  case  of  a  libel  in  rtm  for  the  bal- 
ance of  an  account  of  $116.64,  asserted  to  be  due  to  the 
libellant  for  work  and  labor  done  and  performed  at  Portland, 
IB  this  District,  upon  the  hull  of  a  new  brig,  while  in  building, 
by  the  libellant,  as  a  blacksmith  ;  the  brig  appearing  by  the 
evidence  to  be  of  the  tonnage  of  two  hundred  tons  and  upwards. 
The  brig  was  built  by  one  David  Spear  at  his  shipyard  in 
Portland,  and  is  now  claimed  by  John  Purrinton,  of  Portland, 
as  owner  (either  absolute  or  special)  under  a  contract  with 
Spear.     The  brig  is  admitted  to  be  a  domestic  vessel,  and  is 
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built  and  designed  for  maritime  business  and  navigation  upon 
the  seas  and  waters  navigable  from  the  seas  ;  so  that  her 
employment  is  clearly  to  be  maritime,  and  the  contract  for  the 
work  and  labor  is  for  maritime  purposes.  This  is  a  fact, 
which  is  naturally  inferrible  from  the  actual  circumstances  and 
local  position  of  the  port  of  Portland,  and  from  the  size  and 
built  of  the  vessel  itself.  It  ought,  however,  to  have  been 
positively  asserted  in  the  libel,  as  it  is,  or  at  least  may  be,  ma- 
terial to  the  exercise  of  the  Admiralty  jurisdiction,  both  in  rem 
and  in  personam^  that  the  vessel  is  of  a  size  and  built  fitted  for 
maritime  employment,  and  that  her  business  is  to  be  maritime 
navigation,  or  at  least  navigation  upon  waters,  which  are  in 
some  part  thereof  tide  waters,  or  navigable  to  and  from  those 
waters.  It  is  not  every  case,  where  a  lien  exists  by  the  local 
law,  or  by  the  general  law,  that  the  Admiralty  possesses  or  ex- 
ercises jurisdiction.  The  lien  must  arise  from  some  business, 
employment,  or  work  and  labor  connected  with  maritime 
affairs,  or  navigation,  or  shipping.  The  lien  of  an  artisan  for 
work  or  services  performed  in  building  a  house,  or  a  railroad 
car,  or  a  railroad  locomotive  engine,  or  a  wagon,  under  a 
contract,  would  not  be  such  a  lien,  as  could  be  enforced  in  the 
admiralty.  However,  I  do  not  dwell  upon  this  defect  in  the 
libel,  as  it  has  not  been  made  matter  of  exception  in  the  case  ; 
and,  indeed,  it  might,  if  excepted  to,  be  at  once  put  right  by 
an  amendment. 

This,  then,  being  the  case  of  a  domestic  vessel,  no  lien 
attaches  for  work  and  labor  done  and  performed  upon  her  hull, 
by  the  maritime  law,  at  least,  as  recognized  in  England  and 
America  (a  defect,  which  has  been  cured  by  a  positive  enact- 
ment at  the  last  session  of  the  Parliament  of  Great  Britain). 
The  right  to  entertain  jurisdiction  in  this  Court,  depends  upon 
the  question,  whether  any  lien  is  given  by  the  local  law  of  the 
State  of  Maine.    If  it  is,  then,  according  to  the  settled  course 
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of  decisions  id  the  Courts  of  the  United  States,  and  especially 
as  recognized  in  the  case  of  Peyroux  v.  Howard  (7  Peters  R« 
324],  the  District  Court,  as  a  Court  of  Admiralty,  has  full  ju« 
risdiction  thereof.  By  the  Statute  of  Maine,  of  the  19th  of 
February,  1834,  ch.  626,  it  is  provided,  ^^  That  all  ship  car- 
penters, caulkers,  blacksmiths,  joiners,  and  other  persons,  who 
shall  perform  labor  or  furnish  materials  for  or  on  account  of 
any  vessel  building  or  standing  on  the  stocks,  by  virtue  of  a 
wriUen  cr  parol  agreement^  shall  have  a  lien  on  such  vessel 
for  his  or  their  wages,  until  four  days  after  such  vessel  is 
launched."  The  present  libel  was  filed  before  the  expiration 
of  the  four  days  after  the  launching  of  this  brig  ;  so  that  if  the 
lien  exists  at  all,  it  is  clear,  that  it  had  not  ceased  to  exist, 
when  this  proceeding  in  rem  was  instituted. 

It  is  observable,  that  the  language  of  the  statute  is,  that  the 
labor  is  performed  ''by  viitue  of  a  written  or  parol  agree- 
ment." Now,  upon  the  construction  of  these  words,  a  doubt 
has  been  suggested,  whether  the  language  is  applicable  to  any 
agreement,  which  is  not  express  and  positive  in  its  terms  ;  or 
in  other  words,  whether  it  applies  to  any  implied  agreements, 
such  as  are  those  generally  arising  under  a  ^MfUum  meruit.  It 
does  not  appear  to  me,  that  there  is  any  solid  ground  for  the 
doubt.  If  the  agreement  in  the  present  case  had  been  in 
writing,  to  pay  the  libellant  for  his  work  and  labor  as  much  as 
it  was  worth,  not  fixing  any  precise  sum,  it  seems  to  me,  that 
there  would  be  no  reasonable  ground  to  doubt,  that  it  would 
be  a  case  within  the  statute  ;  for  it  is  a  right,  in  such  a  case, 
directly  flowing  from  a  written  contract.  The  same  principle 
would  apply  to  any  express  contract  of  the  like  nature.  Why, 
then,  should  it  not  apply  to  an  implied  parol  contract  f  What 
diflerence  is  there  between  a  parol  contract,  by  which  the 
parties  expressly  declare  their  intentions  and  promises,  and  a 
parol  contract  implied  by  the  law  from  their  very  acts  and 
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directions.  Verbal  decIaratioDS  are  not  in  many  cases  more 
forcible  expressions  of  the  understanding  and  intent  of  parties, 
than  their  acts.  Indeed,  it  has  been  well  said,  that  silence  in 
some  cases  becomes  even  more  expressive  than  words ;  and 
binds  the  party  to  obligations  absolutely  imperative,  and  which 
the  possible  ambiguity  of  words  might,  in  some  measure,  vary 
or  control.  The  statute  speaks  of  parol  agreements,  not  using 
any  limitation  or  qualification  ;  and  therefore  the  words  include 
by  law  all  parol  agreements  ;  that  is  to  say,  all  implied  parol 
agreements,  as  well  as  all  express  parol  agreements.  Indeed, 
so  purely  formal  is  the  distiiiction,  that  in  all  common  law 
pleadings,  the  terms  of  the  declaration  in  assumpsit  are  pre- 
cisely the  same,  whether  the  contract  be  express  or  implied  ; 
and  evidence  of  an  implied  promise  will  support  a  count  upon 
an  express  promise. 

Another  suggestion  has  been  made ;  and  that  is,  that  the 
lien,  being  for  a  short  and  limited  period,  does  not  seem  to 
furnish  a  just  foundation  for  Admiralty  jurisdiction.  But  this 
objection  seems  unmaintainable.  The  right  to  maintain  juris- 
diction depends  upon  the  fact,  whether  there  is  a  lien  at  the 
time,  when  the  suit  is  commenced,  and  not  upon  the  length  of 
time,  for  which  it  is  to  endure.  Most  maritime  liens  are  lim- 
ited in  point  of  duration,  not  indeed  by  positive  enactments, 
but  by  the  general  law  and  doctrine  of  Courts  of  Admiralty. 
The  lien  of  bottomry,  of  seamen's  wages,  and  of  material-men, 
then,  may  be  displaced  by  lapse  of  time,  or  gross  laches  in 
enforcing  it.  There  is  probably  no  lien,  created  by  positive 
local  law,  in  any  one  of  our  States,  which  is  not  limited  in 
point  of  duration  of  time  ;  and  yet  it  may  certainly  be  enforced 
by  proceedings  commenced  within  that  period,  in  any  proper 
tribunal  having  cognizance  thereof. 

The  other  point,  raised  by  the  evidence  in  the  cause,  is  far 
more  important,  but,  in  my  judgment,  of  no  intrinsic  difficulty. 
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It  is  this,  whether  the  statute  applies  to  any  other  cases  than 
those,  where  the  written  or  parol  agreement  is  for  work  and 
labor  to  be  performed  upon,  or  materials  furnished  for,  a  par- 
ticular vessel ;  or,  in  other  words,  whether  work  and  labor 
performed,  or  materials  furnished  upon  a  general  retainer, 
without  any  specific  application  thereof,  fixed  by  the  contract 
to  any  particular  vessel  or  vessels,  or  other  object,  is  within 
the  provision  of  the  statute.  I  am  satisfied,  upon  a  careful 
examination  of  the  evidence  in  this  case,  that  the  libellant  was 
hired  by  Spear  at  monthly  wages,  upon  a  quatUum  meruit^  to 
do  any  work  and  labor  in  which  he  might  choose  to  employ 
him,  although  principally  to  be  employed  in  blacksmith's  work. 
He  was  not  to  be  paid  by  particular  daily  wages  for  his  work 
and  labor  done  on  this  brig,  nor  could  he  be  said,  in  any  just 
sense,  to  have  trusted  to  the  brig  as  his  security  for  payment 
of  his  wages.  He  was  employed  to  do  any  blacksmith's  work 
in  which  Spear  might  choose  to  employ  him,  not  only  upon 
vessek,  but  upon  carts,  and  in  shoeing  cattle,  and  other  ways. 
He  was  not  to  receive  any  distinct  wages  for  work  done  upon 
this  brig ;  but  his  work  and  labor  on  the  brig  was  merely  a 
portion  of  the  ingredients,  which  entered  into  his  earnings,  to 
be  allowed  and  paid  for  by  monthly  wages,  quanium  meruit. 
Now,  it  appears  to  me,  that  no  case  of  this  sort  was  or  could 
be  within  the  contemplation  of  the  legislature  of  the  State,  in 
the  present  statute.  It  was  manifestly,  in  my  judgment,  de- 
signed to  apply  solely  to  cases,  where,  whether  the  agreement 
was  in  writing  or  by  parol,  it  was  an  agreement  for  work  and 
labor  to  be  done  and  performed  upon  a  particular  vessel, 
as  a  distinct  and  independent  service,  and  not  as  a  part  of  the 
general  services  of  the  party,  mixed  up  and  included  in  his 
retainer,  and  to  be  rendered  in  the  common  business  or  other 
employment  of  the  person,  who  hired  him,  according  to  his 
own  pleasure.  How,  in  a  case  like  the  present,  are  we  to 
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apportion  the  value  of  the  services  of  the  libellant  in  the  work 
and  labor,  done  on  this  vessel  ?  What  part  of  the  wages,  due 
to  him  upon  his  general  retainer,  are  to  be  borne  by  this  ves- 
sel ?  If  a  person  is  hired  to  work  at  monthly  wages,  either 
fixed  or  upon  a  quantum  memJI,  bow  are  we  to  apportion  and 
subdivide  the  value  of  his  work  upon  different  things  in  the 
course  of  the  month  ?  The  contract  for  the  hiring  is  an 
entirety,  and  it  is  a  personal  obligation.  Where  is  to  be  found 
.  the  principle,  which  authorizes  the  Court  to  apportion  it 
upon  the  different  things,  on  which  the  work  is  done,  in  the 
course  of  the  month  ?  The  employer,  in  such  a  case,  may 
have  a  lien  for  the  work ;  for  the  other  party  is  his  servant. 
But  it  is  difficult  to  perceive  the  ground,  upon  which  the  ser- 
vant can  entitle  himself  to  any  lien. 

Besides ;  it  is  not,  as  has  been  remarked  by  the  learned 
judge  of  the  District  Court,  the  mere  naked  fact,  that  labor 
and  services  have  been  performed,  or  materiab  used  upon  a 
vessel,  which  entitles  the  party  to  a  lien  therefor.  They  must  be 
done  and  furnished  under  a  previous  agreement.  What  agree- 
ment ?  Certainly  an  agreement,  express  or  implied,  relating 
to  the  particular  vessel,  on  which  the  labor  and  services  are  to 
be  performed,  or  for  which  the  materials  are  to  be  furnished. 
The  contract,  then,  must  be,  not  a  general  contract  or  retainer 
for  labor  and  services,  but  a  specific  contract  or  retainer  for 
the  particular  vessel,  embraced  and  referred  to  in  the  contract. 
There  is  no  pretence  to  say,  that  in  the  present  case  the  libel- 
lant  was  to  do  work  and  labor  upon  a  particular  vessel,  for 
which  he  was'  to  receive  a  distinct  and  independent  compen- 
sation,  either  fixed,  or  upon  a  quantum  meruiL  The  work  and 
labor  on  this  vessel,  and  the  compensation  therefor,  were 
merged  in  the  more  general  contract  and  retainer  in  the  com- 
mon employment  and  general  business  of  Spear. 

In  my  judgment,  the  reasoning  of  the  learned  District  Judge 


MAY  TERM,  1840.  251 


Tin  S^hooiMsr  Hftnricfl* 


r 

on  this  point  is  entirely  accurate  and  satisfactory ;  and  the 
libel  is  not,  upon  the  facts,  sustainable  ;  for  there  never  was 
any  distinct  agreement  for  the  work  or  labor  oa  this  vessel 
with  the  libellant,  and  consequently  there  never  was  any  lien 
thereon  under  the  statute  of  the  State. 

The  decree  of  the  District  Court  is  therefore  affirmed,  with 
costs. 


The  Schooner  Harriet,  Botntoiv  and  others, 

Claimants. 

AUhma^  peaal  statates  are  to  be  oonstraed  atricUf,  yet  all  the  proyisieiyi 
tbeieof  must  be  taken  together,  and  interpreted  according  to  the  import  of 
the  words,  and  not  by  the  mere  division  into  sections,  so  as  to  giye  ef- 
fect to  the  objecUr  and  intent  of  the  statute.  All  statutes  relating  to  the 
MOW  sabjeet  matteri  aie  to  be  interptretad  togetber,  and  soch  a  oonsti actioii 
is  to  be  given  to  them,  consistent  with  the  words,  as  will  avoid  the  mischief^ 
and  promote  the  objects  and  policy  contemplated  by  the  statates. 

The  5th  and  6Ui  sections  of  the  Act  of  1813,  ch.  34,  and  Uie  Act  of  1819,  ch. 
213,  relating  to  the  bonnty  upon  all  such  Tessels  and  boats,  employed  in 
the  bank  and  other  cod-fisheiiesf  as  shall  be  employed  ai  $m  for  the  tem 
of  four  months,  include  within  their  terms  all  vessels  engaged  in  the  cod 
fisheries,  without  limitation  or  specification  as  to  the  length  of  their  fares, 
or  the  nature  of  their  fisheries. 

A  vessel  is  "  at  sea,''  within  the  intent  of  the  Acts  of  ISrS  and  1819,  wheft 
■he  b  withoot  the  limifs  of  any  port  or  harbonrs  on  the  seaooast. 

In  this  ease,  an  Almanac  was  offered  as  eridence  of  the  particular  days  on 
which  the  veseel  (The  Harriet)  sailed  and  returned,  wherein  the  letters  R. 
and  S.  and  dots  were  placed  against  particular  days,  as  being  the  Tery  days 
of  her  saifing  and  returning.  It  was  kdd,  that  such*a  document  was  not  a 
profer  journal  or  memorandum  book  thereof  entitled  to  credit,  and  that  for 
this  purpose  an  exact  journal  or  memorandum  of  the  actual  days  of  her 
sailing  and  returning,  should  have  been  kept,  in  the  nature  of  a  log-book. 

Where  a  ressel  was  enrolled  and  licensed  for  the  fisheries,  and  without  an  oath 
fauriiig  been  tdsea  by  all  the  owaeia.  to  the  owoenhip^  aa  pieaoclbid  b^  th» 
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sUtates  of  1813  mnd  1819,  and  fraud  and  deceit  were  charged  in  procuring 
the  bounty  allowed  by  law  to  such  Teasels ;  it  was  kdd,  that  it  mast  be 
satisfactorily  proved,  on  the  part  of  the  United  States,  that  the  omission  by 
the  owners,  who  did  not  take  the  oath,  was  through  fraud  and  deceit,  and 
not  through  mistake,  in  order  to  render  the  ressel  liable  to  forfeiture. 
Where  a  certificate,  made  by  the  agent  of  the  owner,  of  the  particular  times 
of  sailing  and  returning  of  a  vessel,  engaged  in  the  cod  fisheries,  was  dis- 
covered to  be  incorrect  and  false  after  the  bounty  was  received,  it  ¥ras  held, 
that  if  the  incorrectness  and  faliity  were  by  mistake,  there  was  no  forfeiture 
under  the  Acts  of  1813  and  1819 ;  but  if  by  fraud  and  deceit,  there  was. 

Libel  of  seizure  for  an  asserted  forfeiture  under  the  Act  of  the 
29tb  of  July,  1813,  cb.  34,  giving  a  bounty  to  vessels  licens* 
ed  for,  and  engaged  in,  tbe  cod  fisberies.  Tbe  libel  cbarged, 
among  otber  tbings,  tbat  tbe  Harriet  was  in  1833  enrolled  and 
licensed  for  tbe  cod  fisberies,  and  tbat  during  tbe  existence  of 
ber  enrollment  and  license,  sbe  was  employed  in  a  trade  otber 
tban  tbat,  for  wbicb  sbe  was  so  licensed.  It  also  cbarged,  tbat 
tbe  Harriet  was,  during  tbe  same  year,  enrolled  and  licensed 
for  tbe  cod  fisberies,  and  tbat  tbe  owners  of  tbe  said  vessel 
did,  by  fraud  and  deceit,  obtain  tbe  allowance  provided  for 
vessels  employed  in  tbe  fisberies,  contrary  to  tbe  Act  of  1813, 
cb.  34.  Tbe  claim  and  answer  denied  tbe  material  allegations 
as  to  tbe  forfeiture.  At  tbe  bearing  in  tbe  District  Court  in 
September,  1836,  a  decree  of  forfeiture  was  pronounced  ; 
and  from  tbat  decree  an  appeal  was  taken  by  tbe  claimants  to 
tbe  Circuit  Court. 

The  case  was  now  ai^ued  at  large  at  tbis  term  by  Hawardj 
District  Attorney  for  tbe  United  States,  and  by  C.  S.  Da- 
veis,  for  tbe  claimants. 

Stort  J.  Tbis  cause  bas  been  very  elaborately  argued 
upon  tbe  present  appeal,  botb  as  to  tbe  matters  of  law  and 
matters  of  fact,  arising  in  it.  Tbe  only  allegation  in  tbe  libel, 
which  seems  now  relied  on,  is  that  founded  on  the  Act  of 
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1813,  cb.  34.  The  fifth  section  of  that  Act,  in  substance, 
proyides,  that  there  shall  be  paid,  on  the  last  day  of  Decem- 
ber, annually,  to  the  owner  of  every  vessel,  or  his  agent,  that 
shall  be  qualified,  agreeably  to  law,  to  cariy  on  the  bank  and 
other  cod  fisheries,  and  that  shall  actually  have  been  employed 
therein  at  seuy  for  the  term  of  four  months,  at  the  least,  of  the 
fishing  season  next  preceding,  which  season  is  accounted  to  be 
from  the  last  day  of  February  to  the  last  day  of  November,  in 
every  year,  for  each  and  every  ton  of  the  vessel's  burthen,  if 
of  twenty  tons  and  not  exceeding  thirty  tons,  two  dollars  and 
forty  cents,  and  if  above  thirty  tons,  four  dollars,  three 
eighths  of  which  shall  belong  to  the  fishing  vessel,  and  the 
other  five  eighths  shall  be  divided  among  the  several  fishermen, 
according  to  their  proportions  of  the  fish  taken  on  board  dur- 
ing the  season.  The  sixth  section,  in  substance,  provides, 
that  there  shall  be  paid,  at  the  like  time,  and  in  the  like  man- 
ner, to  the  owner  of  every  fishing  boat  or  vessel  (the  word 
^^  boat"  not  being  used  in  the  preceding  section)  of  more  than 
five  tons  or  less  than  twenty  tons,  which  shall  have  been  ac- 
tually employed  at  sea  in  the  cod  fishery  for  the  like  term  of 
four  months,  and  to  his  agent,  the  -  sum  of  one  dollar  and  sixty 
cents  upon  every  ton  admeasurement  of  such  boat  or  vessel ; 
which  allowance  shall  be  accounted  for  as  a  part  of  the  pro- 
ceeds of  the  fares  of  such  boat  or  vessel,  and  distributable  ac- 
cordingly, with  a  proviso,  that  such  boat  or  vessel  shall  have 
landed  in  the  course  of  the  season,  not  less  than  twenty  quin- 
tab  of  fish  for  every  ton  of  her  admeasurement ;  and  that 
certain  other  regulations  and  proceedings  (which  are  not  neces- 
sary to  be  mentioned,)  shall  be  observed  and  kept  by  the  par- 
ties. Then  comes  the  following  clause,  on  which  the  forfeit- 
ure is  now  claimed  ;  ^'  And  if,  at  any  time  within  one  year 
after  payment  of  such  allowance,  it  shall  appear,  that  any  fraud 
or  deceit  has  been  practised  in  obtaining  the  same,  the  boat  or 
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vessel)  upon  which  such  tllowance  shall  have  been  paid,  if 
found  within  the  district  aforesaid,  shall  be  forfeited  ;  otherwise 
the  owner  or  owners,  having  practised  such  fraud  or  deceit, 
shaU  forfeit  and  pay  one  hundred  dollars,  to  be  sued  for,  re- 
covered, and  distributed,"  in  tibe  manner  prescribed  by  tbe 
Act  of  1799,  ch.  128. 

By  another  Act  passed  in  1819  (Act  of  3d  of  March, 
1819,  ch*  213),  the  aUowance  was  mcreased  ;  and  it  wa» 
thereby  provided,  that  firona  the  passage  of  that  Act  there 
should  be  paid  on  the  last  day  of  December,  annually,  to  the 
owner  of  ^'  every  fishing  boat  or  vessel,''  or  his  agent,  quali* 
fied  agreeably  to  law  to  carry  on  tbe  bank  and  other  cod  fishe- 
ries, and  *'  that  shall  actually  have  been  em{doyed  therein  at 
sea  for  the  term  of  four  months  at  least  of  the  fishing  season 
next  preceding,  which  season  is  accounted  to  he  from  the  last 
day  of  February  to  the  last  day  of  November,  in  every  year, 
for  each  and  every  ton  of  such  boat's  or  vessel's  burthen,  ac- 
cording to  her  admeasurement  as  licensed  or  enrolled,  if  of 
more  than  five  tons,  and  not  exceeding  thirty  tons,  three  dol* 
krs  and  fifty  cents  ;  and  if  above  thirty  tons,  four  doUats," 
&c.  &c.  ;  with  some  other  provisions  not  necessary  to  be 
mentioned.  The  second  section  of  the  same  Act  provides  ; 
''  That  such  parts  of  the  fifth  and  sixtk  sections  of  the  Act 
hereby  amended  (the  Act  of  1813,  ch.  34)  as  are  contrary  ta 
the  provisions  of  this  Act  be  and  the  same  are  hereby  re- 
pealed." 

Now,  the  Harriet  is  of  the  burthen  of  twenty-four  tons,  and 
Htt.  of  a  ton  ;  and  one  of  the  questions,  made  at  the  present 
argument  on  behalf  of  the  claimant^  is,  whether  the  forfeiture, 
provided  for  in  the  last  clause  in  the  sixth  section  of  the  Act 
of  1813,  ch.  34,  in  case  the  allowance  is  obtained  by  fi-and 
and  deceit,  is  applicable  to  any  other  boats  or  vessels  tban 
those,  which  are  previously  enumerated  in  the  same  section. 
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to  wit,  boats  or  vessels  of  more  than  five  tons  and  less  than 
twenty  tons  ;  or  whether  it  also  applies  to  the  description  of 
Tessels  in  the  fifth  section  of  the  Act,  to  wit,  vessels  of  twen- 
ty tans  and  upwards. 

The  main  stress  of  the  argument  on  behalf  of  the  claimant 
against  applying  the  clause  to  any  other  vessels,  than  those  de- 
scribed in  the  sixth  section,  is  founded  on  the  general  consider- 
ation, that  penal  statutes  are  to  be  construed  strictly ;  that 
eases  within  the  same  mischief  are  not  to  be  deemed  within 
any  prohibition,  unless  the  words  clearly  cover  them  ;  and 
that  here  the  natural  position  of  the  clause  connects  it  directly 
with  the  previous  parts  of  the  sixth  section,  as  in  pari  mate^ 
ria ;  and  that  the  language,  '^  boat  or  vessel,"  are  the  very 
words  of  reference  used  in  that  section,  whereas  the  word 
^'  vessel "  only  is  used  in  the  fifth  section.    - 

That  there  is  great  weight  in  that  suggestion  need  not  be 
denied.  Penal  statutes  are  to  be  construed  strictly  ;  and 
cases  within  the  like  mischief  are  not  to  be  drawn  within  a 
dause,  imposing  a  prohibition  or  a  forfeiture,  unless  the  words 
dearly  comprehend  the  case.  These  are  known  rules  in 
the  administration  of  justice,  which  I  am  not  in  the  slightest 
degree  inclined  to  question.  That  the  juxta-position  of  this 
clause  with  other  clauses  of  the  sixth  section  undoubtedly  adds 
weight  to  the  construction  contended  for,  I  freely  adroit.  But 
in  construing  a  statute  we  are  to  take  into  consideration  all  the 
provisions  thereof ;  and  to  look  to  all  the  objects  and  the  en* 
tire  intent  of  the  statute.  It  is  to  be  interpreted  ^  a  whole  ; 
nay,  the  principle  goes  further,  and  all  statutes  on  the  same 
subject  matter  are  to  be  interpreted  together.  If,  then,  a 
clause  is  found  in  one  section,  which,  in  its  general  language 
and  import,  is  equally  as  applicable  to  other  sections  and 
provisions  of  the  same  Act,  as  it  is  to  the  very  section,  in 
which  it  is  found  ;  if  the  main  objects  of  those  sections,  and 
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the  true  intent  and  policy  of  the  Act  will  be  best  promoted  by 
reading  it  as  applicable  to  ail  those  sections ;  and  if  public  mis- 
chiefs equally  within  the  scope  of  the  statute,  would  be  there- 
by prevented,  and  upon  a  different  construction  those  mischiefs 
would  be  left  without  redress  ;  there  certainly  is  yery  strong 
ground  to  say,  that  the  clause  ought  to  be  so  construed  as  to 
suppress  the  mischiefs,  and  not  promote  or  protect  them  ; 
that,  as  its  language  is  appropriate,  so  it  shall  be  construed  as 
intended  to  include  them.  Where  the  public  mischief  is  the 
same,  and  the  words  are  sufficient  to  cover  all  the  cases,  it 
would  be  against  all  just  rules  of  interpretation  to  confine  the 
language  to  one  case  only. 

Now,  in  the  present  case,  if  the  clause  had  stood  by  itself, 
as  a  seventh  section  of  the  Act,  without  the  alteration  or  ad- 
dition of  a  single  word,  there  could  have  been  no  ground  for 
the  argument  now  addressed  to  the  Court ;  for  it  would  have 
been  an  irresistible  inference,  that  '^boat  or  vessel"  applied 
to  the  '^  vessels"  mentioned  in  the  fifth  section,  as  well  as  to 
the  '^  boat  or  vessel"  mentioned  in  the  sixth  section.  If  there 
was  fraud  or  deceit  in  obtaining  the  allowance,  (or  bounty,  as 
it  is  usually  called)  the  forfeiture  was  equally  necessary  to  se- 
cure the  purposes  of  the  statute,  —  to  protect  the  honest  own- 
er, and  to  punish  the  dishonest  owner.  Now,  what  possible 
difference  can  it  make  in  the  construction  of  a  statute,  that 
there  is  a  subdivision  into  sections  f  Suppose  this  Act  contain- 
ed no  such  subdivision,  might  it  not  be  read  precisely  in  the 
same  manner  now,  as  it  would  then  read,  and  be  interpreted 
in  the  same  way  ?  Clearly  it  might ;  for  statutes  are  construed 
by  the  import  of  the  words,  and  not  by  the  mere  division  into 
sections,  or  periods,  or  sentences.  The  intention  of  the  legisla- 
ture does  not  break  itself  into  sections.  It  is  to  be  drawn  from 
the  entire  corpus  of  the  Act,  and  not  from  single  passages* 

But,  in  the  present  case,  there  is  another  most  material  con- 
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sideration  in  aid  of  this  iDterpretation,  and  that  is,  that  the 
legislature  have  manifestly  adopted  it,  or  acted  upon  it  in  the 
amendatoiy  Act  of  1819,  ch.  212.  The  first  section  of  that 
Act  (already  cited  in  its  substance)  merges  the  fifth  and  sixth 
sections  into  one,  so  far  as  the  allowance  or  bounty  is  con* 
cerned,  and  apportions  it  by  the  same  rule, — the  tonnage  of  the 
^^  boat  or  vessel,"  and  upon  the  same  condition, — the  employ- 
ment at  sea  for  a  specific  period.  It  also  repeals  all  such 
parts  of  the  fifth  and  sixth  sections,  which  are  inconsistent 
with  its  own  provisions.  Henceforth,  then,  we  must  read  both 
Acts  together,  as  constituting  one  entire  Act,  striking  out  the 
parts  repeated,  precisely  in  the  same  way  and  manner,  and  with 
the  same  efl!ect,  as  if  the  Act  of  181 9,  cb.  22,  had  reenacted  in 
one  Act  all  the  provisions  of  the  Act  of  1813,  ch.  34,  except 
those,  which  were  repealed.  Of  course,  this  would  leave  the 
clause  of  the  sixth  section  of  the  Act  of  1813,  imposing  the 
forfeiture  or  penalty,  in  full  force  ;  and,  therefore,  as  the  lan- 
guage of  the  new  Act,  as  well  as  this  clause,  both  included  the 
same  descriptive  words,  '^  boats  and  vessels,"  boats  and 
vessels,  whether  below  twenty  tons  burthen,  or  above  it,  would 
be  equally  within  the  reach  of  the  forfeiture  and  penalty  so 
prescribed.  This  view  of  the  matter,  in  my  judgment,  puts 
an  end  to  the  controversy  on  this  point. 

The  next  question,  which  has  been  argued,  is,  as  to  the  true 
meaning  of  the  clause,  requiring  the  boats  and  vessels  to  be 
employed  *'  at  na "  for  the  prescribed  term.  On  behalf  of 
the  United  States  a  doubt  has  been  suggested  by  the  District 
Attorney,  whether  boats  and  vessels  employed  in  the  shore 
fisheries,  that  is,  making  short  voyages,  or  fares,  or  trips,  in 
the  fisheries  on  our  immediate  coasts,  and  returning  into  port 
within  a  few  days,  so  that  they  may  be  out  by  day  and  in  port 
by  night,  are  within  the  purview  of  these  Acts.  I  profess  not 
to  feel  the  soundness  of  this  doubt.     It  is  plain  to  me,  that 
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the  very  small  tonnage  of  some  of  these  ^^  boats  and  vessels^" 
yarying  from  five  tons  to  thirty  tons,  as  well  as  the  known 
habits  and  usages  of  the  trade,  exhibit  on  the  part  of  Congress 
an  intention  to  encourage  all  cod  fisheries  of  this  sort,  whether 
en  the  great  and  distant  banks,  or  on  the  coasts  of  the  sea  nearer 
home.  The  Act  of  1813,  ch.  34,  speaks  explicitly  of  ^^  the 
bank  and  other  coi  fisheries.^^  Now,  the  hank  fisheries  are,  in 
common  parlance,  id  ways  spoken  of,  as  contradistinguished 
from  the  shore  or  coast  fisheries.  Neither  the  Act  of  1813,  nor 
that  of  1819,  speaks  of  boats  or  vessels,  which  are  to  be  at  sea 
during  the  whole  period  of  four  months  continuously,  without 
any  intermediate  return  into  port ;  and  if  they  did,  the  act 
would  apply  to  very  few,  if  any,  of  our  vessels  engaged  in 
the  cod  fisheries.  It  would  be  most  extraordinary,  if,  when 
Congress  provided  a  bounty  to  boats  and  vessels^  varying  so 
much  in  their  tonnage  as  from  five  tons  to  thirty  tons,  and 
hardly  capable  of  keeping  the  sea  but  for  short  and  favorable 
periods,  and  which  the  very  terms  of  the  Act  contemplate 
would  make,  not  a  fare,  but  '^  fares,"  that  is,  distiuct  voy- 
ages out  and  home  during  the  four  months,  I  say,  it  would  be 
most  extraordinary,  if  the  very  return  into  port  within  the 
period  should  defeat  the  bounty.  If  the  boat  or  vessel  be  at 
liberty  to  return  at  all,  there  is  in  neither  Act  any  limitation,  as 
to  the  frequency  of  the  returns,  whether  by  day  or  by  night, 
any  more  than  there  is  as  to  the  ^^  fares  "  made  by  her  during 
the  season. 

The  seventh  section  of  the  Act  of  1813,  ch.  34,  re- 
quires, that  the  owner  of  a  fishing  vessel  of  twenty  tons  and 
upwards,  or  his  agents,  shall,  previous  to  receiving  the  allow- 
ance  or  bounty,  produce  to  the  collector  a  certificate  signed 
by  him,  therein  mentioning  the  particular  days,  on  which  the 
vessel  sailed  and  returned  on  the  several  voyages  or  fares,  she 
may  have  made  during  the  preceding  fishing  season,  to  the 
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truth  of  which  he  shall  swear,  or  affirm.  But  it  do  where  limits 
the  times  or  the  periods  of  sailiog  or  of  returning.  Besides; 
it  is  well  known,  that  boats  and  vessels  of  this  class  ordbarily 
fill  up  their  whole  capacity  and  burthen  in  a  few  days,  or 
weeks ;  and  the  vesy  object  of  the  acts,  in  encouraging  the 
fisheries,  would  be  defeated,  if  they  could  not,  after  they  were 
full,  return  and  land  their  cargo,  and  go  again  to  sea  in  quest 
of  more.  But  it  is  sufficient  for  me,  that  the  Acts  speak  a 
phis  and  intelligible  language  on  this  subject,  applying  it  to 
^<all  boats  and  vessels,"  employed  at  sea  during  the  four 
months,  without  any  other  qualification  or  limitation,  as  to  the 
length  of  their  fares,  or  the  nature  of  their  fisheries,  whether 
on  the  banks,  or  on  the  coasts. 

Then,  as  to  the  other  point.  What  is  the  true  meaning  of 
being  '*  at  sea,"  in  the  sense  of  these  Acts  ?  What  is  the 
sea  ?  We  all  know,  that  the  sea  embraces  all  tide  waters  ob 
the  coast  of  our  country,  and  the  bays  thereof.  When  once 
any  boat  or  vessel  is  out  of  the  limits  of  our  ports,  or  bar* 
hours,  es^ra  fauces  terrm,  vel  portusj  the  boat  or  vessel  is  in 
a  legal,  as  well  as  in  a  nautical  sense,  at  sea.  Mr.  Justice 
Biadatane,  in  his  Commentaries,  states  this  doctrine  in  a 
very  clear  manner*  ^<  The  main  sea,  (says  he)  begins  at  the 
low'water  mark.  But  between  the  high-water  mark  and  the 
low-water  mark,  where  the  sea  ebbs  and  flows,  the  Common 
Law  and  the  Admiralty  have  ditUum  tmpertttm,  an  alternate 
jurisdiction  ;  one  upon  the  water,  when  it  is  full  sea ;  the  other 
upon  the  land,  when  it  is  an  ebb."  ^  The  same  doctrine  is 
stated  in  Constabk^s  eoH  (5  Co.  R.  106).  Lord  Hak  treats 
the  same  subject  in  his  tract,  De  Jure  Maris ^  and  says  ;  ^^  The 
sea  is  either  that,  which  lies  within  the  body  of  a  country,  or 
without.  That  arm  or  branch  of  a  sea,  which  lies  within  the 
fauces  terra^y  where  a  man  may  reasonably  discern  between 
^— i»  II       I    11    I     I  jii    II   I— ^^^1  ».^— ^j^— ^^     t   >» 
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260  MAINE. 


The  Schooner  Harriet. 


shore  and  shore,  is,  or  at  least  may  be,  within  the  body  of  a 
country.  The  part  of  the  sea,  which  lies  not  within  the  body 
of  a  country,  is  called  the  main  sea  or  ocean."  ^  The  same 
doctrine  has  been  repeatedly  recognized  in  the  Circuit  Courts, 
and  in  the  Supreme  Court  of  the  United  States.'  Now,  ap- 
plying this  doctrine  to  the  present  case,  I  should  say,  that  the 
Harriet  was  at  sea,  employed  in  the  cod  fisheries,  the  moment 
that  she  sailed  on  her  outward  voyage,  and  she  had  got  out  of 
port,  or  beyond  the  limits  of  the  port,  or  harbour,  extra  fauces 
lerrcB,  and  that  she  was  not  at  sea,  from  the  moment,  that  on 
her  return  voyage  she  came  within  the  limits  of  the  port,  or  har- 
bour, intra  fauces  terra.  I  know  of  no  principle  applicable  to 
cases  of  this  sort,  by  which  any  allowance  can  be  made  for  any 
time,  while  the  vessel  is  in  port,  either  on  the  outward  or  the 
homeward  voyage  or  fare.  Neither  do  I  know  of  any  mode,  ac- 
knowledged by  law,  of  apportioning  the  time,  half  to  each  part 
of  the  voyage  or  fare  ;  that  is,  to  deem  half  of  the  day  on  the 
outward  voyage  to  be  at  sea  ;  and  half  of  the  day,  on  the  return 
voyage,  in  port.  It  is  to  the  actual  factsj  that  the  law  looks,  and 
not  to  any  average  or  apportionment,  not  established  by  these 
facts.  The  true  duty  of  the  owner  and  skipper  of  these  boats 
and  vessels  is,  to  keep  an  exact  journal  or  memorandum  of  the 
actual  times  of  being  at  sea,  whether  whole  days,  or  parts  of 
days  ;  and  thus  to  enable  the  collector,  or  other  officers  of 
the  customs,  to  ascertain  with  entire  exactness  the  true  time 
passed  at  sea.  The  mere  marking,  or  mere  dotting  of  an 
almanac,  which  might  be  exchanged  or  altered  at  pleasure, 
would  be,  and  could  be  no  just  or  sufficient  proof  of  the  verity 

1  Hale's  De  Jure  Maris,  &c.  Harg.  Tracts,  p.  10. 

9  See  United  States  v.  Furlong  (5  Wheat  R.  184) ;  United  SlaUs  v. 
Wiltberger  (5  Wheat  R.  99) ;  7^  Stoop  Ahhey  (1  Mason  R.  360) ;  United 
States  V.  Grush  (5  Mason  R.  290) ;  United  States  v.  Coombs  (12  Peters 
R.72. 
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of  the  marks  or  dots  tbereio,  as  expressing  the  true  times.  If 
aoy  document  of  this  sort  is  to  have  weight,  as  an  original 
journal  or  memorandum,  to  repel  suspicion  or  to  establish 
verity,  it  must  be  some  document,  wbicb  in  its  nature  or 
character,  like  a  log-book  kept  at  sea,  should  contain  original 
entries  made  from  day  to  day,  and  be  beyond  question  a 
document  not  made  up  for  a  particular  purpose  afterwards, 
upon  general  recollections  and  suggestions  of  the  parties  in 
interest.  What  I  desire  to  say  is,  that,  for  the  reasons  already 
suggested,  the  almanac,  now  produced  as  a  memorandum  of 
the  times  of  tbe  sailing,  and  of  the  return  of  the  Harriet 
on  her  several  voyages  or  fares,  is  not  a  satisfactory  document 
to  relieve  the  case  from  any  otherwise  well-founded  suspicions 
of  bad  faith,  or  fraud  or  deceit.  It  may,  or  may  not,  be  cor- 
rect. But  it  carries  no  persuasive  proof  per  se  under  the  cir- 
cumstances of  the  present  case,  to  satisfy  doubts  or  to  control 
presumptions  arising  from  otber  portions  of  the  evidence. 

Some  other  objections  bave  been  taken  in  the  present  case, 
by  the  District  Attorney,  which  it  may  be  well  to  dispose  of  in 
this  place.  First ;  it  is  said,  that  the  Harriet  was  not  duly 
qualified,  as  a  vessel  licensed  for  tbe  fisheries,  to  obtain  the 
allowance  or  bounty,  because  all  the  owners  did  not  take  the 
oath  of  ownership,  required  by  law  to  be  taken  on  such  enrol- 
ment, within  ninety  days  from  the  granting  of  the  enrolment. 
The  Act  of  tbe  18tb  of  February,  1793,  cb.  52,  §  1,  pro- 
vides, that  ships  or  vessels  of  twenty  tons  and  upwards,  which 
shall  be  enrolled  and  having  a  license  in  force,  shall  be  deemed 
vessels  of  the  United  States,  entitled  to  tbe  privileges  of  ships 
or  vessels  employed  in  the  coasting  trade  or  fisheries.  The 
second  section  of  the  same  Act  provides,  ^^  That  in  order  for 
the  enrolment  of  any  ship  or  vessel,  she  shall  possess  the 
same  qualifications,  and  the  same  requisites  in  all  respects  shall 
be  complied  with,  as  are  made  necessary  for  registering  ships 
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and  vessels  by  the  Act,"  Slc.  for  the  roistering  and  recording 
of  ships  and  vessels  (Act  of  1792,  ch.  45)^  Now,  this  last 
Act  requires  (§  4),  that  in  order  to  a  registry,  an  oath  or 
affirmation  shall  be  taken  by  one  or  more  of  the  owners,  of  the 
ownership,  built,  Slc.  of  the  ship  or  vessel ;  and  the  fifth  section 
provides,  that  it  shall  be  the  duty  of  every  owner,  resident 
within  the  United  States,  of  any  ship  or  vessel  to  which  a  cer- 
tificate of  registry  has  been  granted,  to  transmit  to  the  collector 
a  like  oath  or  affirmation  with  that  taken  by  the  owner,  oa 
whose  application  the  register  was  granted,  within  ninety  days 
after  the  same  was  so  granted  ;  and  if  such  oath  or  affirmation 
be  not  taken  and  transmitted  as  required,  the  certificate  of 
registry  granted  to  such  ship  or  vessel  shall  be  forfeit  or  void* 
Now,  the  argument  is,  that  the  same  provisions  are  applicable, 
and  the  same  forfeiture  incurred,  by  the  omission  of  the  other 
owners  of  the  Harriet  to  take  the  required  oath  or  affirmation 
within  ninety  days  after  her  enrolment.  The  Harriet  was  en* 
rolled  on  the  16th  of  April,  1831,  and  received  a  license  on 
the  10th  of  April,  1833.  Assuming  this  objection  to  be  well 
founded  in  point  of  law,  (on  which  I  give  no  opinion,)  what 
then  is  the  predicament  of  the  Harriet,  according  to  the  argu-^ 
ment  ?  It  is,  that  she  was  not  a  vessel  licensed  for  the  fish- 
eries during  the  season,  but  her  enrolment  and  license  were 
forfeited ;  and  she  was  in  no  respect  entitled  to  the  bounty. 
In  other  words,  she  was  not,  within  the  words  of  the  Acts  of 
1813  and  1819,  a  vessel  ^^  qualified  agreeably  to  law  for  carry- 
ing on  the  bank  and  other  cod  fisheries."  But  how,  then, 
does  the  forfeiting  clause  of  the  Act  of  1813  apply  to  her? 
It  is  clear,  that  it  applies  only  to  vessels  ^*  qualified  agreeably 
to  law  "  to  carry  on  those  fisheries  ;  which,  under  these  cir- 
cumstances, according  to  the  argument,  was  not  the  case  of 
the  Harriet.  Besides  ;  the  forfeiture  attaches  to  the  procuring 
of  the  allowance  or  bounty  by  any  fraud  or  deceit,  practised  in 
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obtaioing  the  same.  How  can  this  be  affirmed  in  the  case  of 
the  Harriet,  as  to  the  owners,  who  omitted  to  take  the  proper 
oath  or  affirmation  ?  That  was  either  a  mistake,  or  an  omia^ 
sion  oo  their  part,  and  not  naturaUy  or  necessarily  a  fraud  or 
deceit.  The  omission  could  not  amount  to  a  fraud  or  dec^t 
practised  upon  the  collector  ;  for  from  the  papers  in  his  own 
office,  he  knew,  or  ought  to  have  known,  that  there  had  been 
such  an  omission  or  mistake  by  some  of  the  owners.  It  may 
be  added,  that  if  this  omission  be  set  up  as  a  fraud  or  deceit^ 
it  should  be  proved  to  have  been  so  intended  ;  of  which  there 
is  not  a  shadow  of  proof.  There  can  be  no  doubt,  that,  in 
the  understanding  of  the  parties,  the  Harriet  was  '^  qualified 
agreeably  to  law,"  in  the  sense  of  the  Acts  of  1813  and  1819, 
to  carry  on  the  fisheries  ;  that  is,  she  was  enrolled  and  licensed 
for  the  fisheries  ;  and  even  if  the  enrolment  bad  become  void, 
and  forfeited  by  the  omission,  within  ninety  days,  it  having 
been  granted  in  1831  ;  yet  the  license  granted  to  her  by  the 
collector,  in  April,  1833,  was  manifestly  supposed  by  the 
colleclor,  as  well  as  the  owners,  to  be  a  good  one,  under  the 
enrolment,  and  in  no  just  sense  could  the  obtaining  of  the 
license  be  treated  as  a  fraud  or  deceit  practised  upon  the  coI« 
lector.  Suppose  the  Harriet  had  been  fairly  and  truly  em- 
ployed for  the  full  ^term  of  four  months  at  «ea,  during  the 
fishing  season  of  1833,  and  had  received  the  allowance  or 
bounty  for  that  year,  upon  the  mutual  mistake  of  all  the  par- 
ties, that  she  was  duly  enrolled  and  licensed,  could  there  be 
any  ground  to  enforce  the  forfeiture  now  insisted  on  in  the 
present  proceeding. 

But  this  objection  does  not  in  fact  arise  in  the  present  case. 
The  very  libel  founds  the  forfeiture  upon  the  allegation,  that 
the  Harriet  ^'  was  a  vessel  of  the  United  States,  duly  enrolled 
and  licensed  to  be  employed  in  carrying  on  the  bank  and  other 
cod  fisheries,  and  being  so  enrolled  and  licensed,  the  owners 
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of  said  boat  did  then  and  there,  by  practising  fraud  and  deceit, 
obtain  the  allowance  by  law  provided  for  vessels  employed  in 
the  fisheries,  passed  &c.,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  ;  whereby  the  said  vessel,  her 
tackle,  &c.  became  forfeited  to  the  United  States."  Now, 
this  allegation  admits  the  vessel  to  have  been  duly  enrolled  and 
licensed,  and  in  her  character,  as  a  vessel  so  enrolled  and 
licensed,  to  have  received  the  allowance.  The  United  States 
are,  therefore,  estopped  to  deny  the  very  foundation,  on  which 
the  forfeiture  is  made  to  rest.  In  every  view  of  the  matter, 
then,  this  objection  may  be  dismissed. 

Another  objection  is,  that  the  Harriet  was  not,  in  point  of 
fact,  employed  during  the  season  in  the  cod  fisheries ;  but  was, 
in  fact,  employed  in  the  hake  fishery.  It  is  said  by  the  Dis- 
trict Attorney,  that  the  hake  fishery  is  distinct  from  the  cod 
fisheries,  the  hake  fishery  being  carried  on  exclusively  in  the 
night.  But  it  by  no  means  follows,  that  if  it  be  the  common 
usage  and  custom  for  vessels  employed  in  the  cod  fisheries  to 
engage  in  the  hake  fishery  during  the  night,  as  an  incident  to 
their  principal  employment,  that  the  employment  is  not  truly 
such,  as  the  Acts  of  Congress  contemplate.  We  all  know, 
that  it  is  a  common  usage  and  incident  to  the  cod  fisheries,  to 
fish  for  and  to  catch  pollock,  halibut,  haddock,  and  other  fish  ; 
and  it  has  never  been  imagined,  that  this  was  not  within  the 
scope  of  the  license.  Until  the  mackerel  fishery  was,  by  the 
Act  of  Congress,  separated  into  a  distinct  employment,  it  was 
frequently  carried  on  in  connexion  with,  and  as  an  incident  to 
the  cod  fisheries.  No  one  can  now  doubt,  that  mackerel  may 
be  still  caught  in  the  cod  fisheries,  if  it  be  not  so  pursued,  as  to 
supersede  the  principal  employment,  but  is  a  mere  accessory 
or  incidental  fishery.  This  was  the  doctrine  fully  recognized 
by  the  learned  District  Judge,  and  afterwards  on  appeal  in 
this  Court,  in  the  case  of  The  M/mph  (Ware's  Rep.  257, 
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258, 259  I  S.  C.  i  SumDer  R.  516,  520,  521,  522).  Upon 
that  occasion,  the  District  Judge  said  ;  ^^  AH  the  bank  and 
coast  fisheries  have  been  carried  on  under  the  authority  of  this 
license.  Pollock,  hake,  and  other  fish,  which  are  cured  and 
dried  in  the  same  manner  as  cod  ;  and  no  doubt  has  been 
raised  as  to  the  legality  of  the  employment."  There  is  no 
evidence  in  this  case,  which,  properly  considered,  establishes 
the  fact,  that  the  Harriet  was  exclusively  employed  in  the 
hake  fishery,  in  contradistinction  to  the  cod  fisheries,  during 
the  season.  Before  I  should  be  prepared  to  adopt  such  a 
conclusion,  I  should  require  the  most  determinate  and  satisfac- 
tory evidence,  that  the  hake  fishery  was  intentionally  and  ex- 
clusively carried  on,  during  the  season,  as  the  principal  employ- 
ment of  the  Harriet  in  contradistinction  to  the  cod  fisheries. 

We  are  driven,  then,  to  the  consideration  of  the  mere  mat- 
ter of  fact,  whether  the  allowance  or  bounty  of  the  Harriet 
was  in  fact  procured  by  fraud  and  deceit.     The  Act  of  1813, 
cb.  34,  in  the  seventh  section,  requires,  that  the  owner  or 
owners  of  every  vessel  of  twenty  tons  and  upwards,  or  his  or 
their  agent  or  representative,  shall,  previous  to  receiving  the 
allowance  made  by  the  Act,  produce  to  the  collector  the 
original  agreement  or  agreements  made  with  the  fishermen 
employed  on  board  the  vessel,  and  also  a  certificate,  to  be  by 
him  or  them  subscribed  thereon,  mentioning  the  particular 
days,  on  which  the  vessel  sailed  and  returned,  on  the  several 
voyages  or  fares  she  may  have  made  in  the  preceding  fishing 
season,  to  the  truth  of  which  he  or  they  shall  swear  or  affirm 
before  the  collector.     A  certificate,  purporting  to  be  such  as 
is  thus  required,  was  actually  subscribed  and  sworn  to  before 
the  collector,  by  Leander  Miller,  on  the  first  day  of  January, 
1834;  and  on  this  certificate  the  allowance  was  paid.     The 
certificate  states  the  particular  times  of  the  sailing  and  return 
of  the  Harriet  on  her  different  fares,  (in  all  nineteen  fares,) 
VOL.  iz.  34 
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amounting,  inclusive  of  the  days  of  her  sailing  and  her  return, 
to  one  hundred  and  thirty*one  days,  between  the  7th  of  May, 
1833,  and  the  29th  of  October,  1833.  There  is,  however, 
an  error  in  the  calculation,  apparent  on  the  face  of  the  paper, 
of  ten  days,  which  being  deducted,  leaves  the  whole  period  to 
be  one  hundred  and  twenty-one  days  only,  including  the  days 
of  sailing  and  return.  It  is  manifest,  therefore,  that  the  Har« 
riet  was  not,  on  the  very  face  of  the  paper,  entitled  to  the  al- 
lowance, for  she  was  not  employed  at  Ma,  according  to  this 
certificate,  four  months  during  the  fishing  season  of  1833. 
Even  supposing,  that  we  were  absolutely  to  look  to  mere  aver- 
ages of  time,  which,  in  my  judgment,  however  common  the 
practice  may  be,  is  an  incorrect  mode  of  fixing  it,  for  the  Act 
requires  the  vessel  to  be  actually,  and  not  merely  presumptive- 
ly or  constructively  at  Ma,  for  four  full  months  ;  still,  averaging 
the  times  of  sailing  and  returning  to  enable  the  Harriet  to  be  at 
sea  half  the  day,  and  half  the  day  in  port,  there  are  but  one 
hundred  and  twelve  days  at  most,  which  can  be  asserted  to  be 
her  days  at  sea.  This  circumstance  alone  would  certainly  not 
be  decisive  to  establish  fraud  or  deceit  in  the  owner  or  his 
agent ;  for  it  might  be  by  a  pure  misti^ke,  in  which  case,  al- 
though the  allowance  was  wrongfully  paid  and  wrongfully  receive 
ed,  yet  it  was  not  necessarily  or  naturally  a  cause  of  forfeiture 
within  the  Act.  If,  on  the  other  hand,  the  certificate  was  know- 
ingly and  designedly  thus  drawn  with  intent  to  deceive  the 
collector,  trusting  to  his  not  detecting  the  errors  in  the  calcu- 
lation, then  undoubtedly  it  would  be  evidence  of  fraud  and 
deceit. 

But  in  point  of  fact  the  certificate  was  false,  and  was  shown 
to  the  agent  to  be  false  at  the  time,  when  it  was  sworn  to.  It 
is  now  admitted,  and  indeed,  is  established  beyond  controver- 
sy, that  the  particular  times  stated  in  the  certificate  of  the  sailing 
and  the  return  of  the  Harriet  were  not  the  true  times  ;  but  they 
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were  put  into  the  certificate  by  Oeorge  Miller  (an  inspector  of 
the  customs)  with  the  assent  of  the  agent)  to  make  up  tbe  sup- 
posed period  of  four  months  required  by  tbe  Act,  without  the 
slightest  regard  to  the  real  periods  of  the  Harriet's  sailing  and 
return ;  and  thus  the  collector  was  imposed  upon  as  to  the 
true  and  real  state  of  the  facts.  This  fact  is,  under  such  cir- 
cuaistances,  primi  faeu  evidence  of  fraud  and  deceit  in  the 
owner  or  his  agent.  In  order  to  repel  this  imputation,  George 
Miller  was  introduced  by  tbe  claimant  as  a  witness  in  the  Court 
below,  to  show  the  manner  and  circumstances,  under  which 
tbe  certificate  was  made  ;  and  his  testimony  directly  and  fully 
established,  that  the  certificate  was  made  up  in  the  manner 
above  stated  ;  but  he  denies,  that  it  was  done  or  intended  to  be 
done  fraudulently  or  deceitfully.  He  professes  to  say,  that  he 
deemed  it  immaterial  to  state  the  actual  times  of  the  sailing 
and  return  of  the  Harriet,  so  only,  that  the  four  months'  em- 
ployment at  $€a  were  actually  made  out.  This  is,  indeed, 
most  extraordinary  conduct  on  the  part  of  a  public  officer,  in 
direct  contravention  of  the  very  language  and  purport  and  ob- 
ject of  the  seventh  section  of  the  Act  of  1813.  A  good  deal 
of  stress  has  been  laid  in  the  argument  upon  the  question, 
whether,  upon  the  present  appeal,  Oeorge  Miller  ought  to  be 
deemed  the  witness  of  the  government  or  of  the  claimant.  I 
think,  that  he  is  to  be  deemed  the  witness  of  the  claimant,  as 
be  was  in  the  Court  below.  The  government  have  not  here 
adopted  or  used  him  as  a  witness  ;  and  unless  so  expressly 
adopted  and  used,  he  must  be  treated,  as  here  introduced,  as 
he  was  in  the  Court  below,  as  a  substantial  witness  for  the 
claimant.  To  fortify  his  testimony,  evidence  is  now  adduced 
in  the  cause  to  show,  that  the  Harriet  was  in  fact  employed 
in  the  cod  fisheries  in  the  same  year,  during  nearly  the  whole 
of  the  month  of  November,  so  as  to  make  up  the  whole  period 
of  four  months.     An  almanac  is  now  also  produced  by  the 
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United  States  purporting  to  be  the  almanac  in  which  the 
original  days  of  the  sailing  and  return  of  the  Harriet,  partly  in 
pencil  marks  of  R.  (Return)  and  S.  (Sailing)  and  dot^  in  ink, 
against  certain  days  in  the  almanac,  as  bemg  the  yery  days  of 
(S.)  Sailing,  and  of  Return  (R).  Now,  I  have  already  had 
occasion  to  state,  that  such  a  mode  of  keeping  an  account  of  the 
times  of  the  fares,  is  not  in  any  just  sense  a  journal ;  and,  as  a 
record  or  document,  it  is  so  easily  capable  of  being  fabricated  at 
any  moment,  for  the  purpose  of  relieving  the  cause  from  its 
distress,  that  no  Court  of  Justice,  mindful  of  its  own  duty, 
could  give  it  entire  credit  as  a  veritable  paper.  It  has  very 
much  the  air  of  an  afterthought ;  and  it  purports  to  give,  in  the 
month  of  November,  a  single  continuous  fare  or  voyage  of 
fourteen  days.  November,  as  we  all  know,  is  ordinarily  one 
of  our  months  of  uncertain  and  boisterous  weather  ;  and  there 
is  evidence  in  the  case,  which  establishes,  that,  in  that  very 
season,  there  was  at  least  the  usual  quantity  of  such  weather, 
in  some  of  which  it  might  be  difficult  for  the  Harriet  to  keep 
the  sea  on  our  coast  without  imminent  danger  of  loss  or 
injury. 

But  I  do  not  rely  on  this  circumstance.  There  is  much 
evidence  in  the  case,  on  both  sides,  which  might  justify  com- 
ments, if  it  would  assist  my  own  judgment  in  the  final  conclu- 
sion. After  weighing  the  whole  of  the  evidence,  I  am  entire- 
ly satisfied,  that  the  decree  of  condemnation  ought  to  be 
affirmed.  I  proceed  upon  the  admitted  ground,  that  the  certifi- 
cate, as  sworn  to,  was  knowingly  false  ;  and  being  so,  there  was 
fraud  and  deceit  practised  in  obtaining  the  allowance  provided 
by  the  Act.  It  necessarily  misled  the  collector,  and  lulled  his 
vigilance.  If  a  man  will  knowingly  swear  to  a  false  sutement, 
it  is  no  apology,  that  he  deemed  it  just  as  well,  as  if  it  con- 
tained the  truth,  because  the  truth  might  equally  have  availed  to 
him  for  the  purpose.  The  deliberate  statement  of  a  falsehood  to 
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a  public  officer,  to  obtain  the  allowance,  is  a  frattEJj®"  follows  a 
Upon  such  certificate  the  party  may  obtain  only,  whaW^®^ 
might  have  entitled  him  to  receive.  Still  he  does  recei^ 
by  a  deceit  practised  upon  the  officer  ;  and  it  has  the  odious 
features  both  of  an  allegatio  fakiy  and  a  suppressio  veri. 
Neither  has  any  claimant  a  just  right  to  complain,  that  the 
Court  does  not  place  implicit  confidence  in  his  subsecyient  ex- 
planations, when  he  has  already  shown  himself  ready  to  prac- 
tise, or  to  countenance,  deceit  upon  public  officers.  It  is  but  a 
wholesome  administration  of  public  justice,  to  hold  the  party 
bound  by  the  statement,  which  he  has  deliberately  adopted  and 
solemnly  sworn  to,  as  the  truth. 

The  decree  of  the  District  Court  is  affirmed  with  costs. 


TED  STATES. 


a(t. 


M,  1840,  AT  NEWPORT. 


B-'o^faS:.*. 


^RT,  Associate  Jiutioe  of  the  SopreiM  Court. 
ilAN,  District  Judge. 


Amaba  Stone  v.  William  and  Amaba  Spraoue. 

Where  a  patent  for  an  improTement  on  looms  set  forth,  as  the  in?ention 
claimed,  <*The  communication  of  motion  from  the  Reed  to  the  Yarn 
Beam,  in  the  connexion  of  the  one  with  the  other,  which  is  prodaced  as 
follows,"  describing  the  mode ;  it  was  held,  that  the  invention  was  limited 
to  the  specific  machinery  and  mode  of  communicating  the  motion,  &o. 
specially  described  in  the  specification.  If  it  were  otherwise  construed,  as 
including  all  modes  of  communicating  the  motion,  &c.  it  would  be  utterly 
Toid,  as  being  an  attempt  to  patent  an  abstract  principle,  or  for  all  possible 
and  practicable  modes  of  communicating  motion  whataoever,  though  invent- 
ed by  others,  and  substantially  dififerent  from  the  mode  stated  in  the  patent. 

Cabe  for  an  infringement  of  a  patent  right  for  a  new  and  use- 
ful improvement  on  looms,  not  known  or  used  before.  Plea, 
not  guilty,  with  notice  of  special  defence.  At  the  trial  it  ap- 
peared, that  the  patent  was  dated  on  the  30tb  of  April,  1829, 
and  the  specification  was  as  follows.  ^^  Be  it  known  that  I, 
Amasa  Stone,  of  &c.  have  invented  a  new  and  useful  improve- 
ment in  looms  not  known  or  used  before  my  discovery,  uhieh 
consists  in  the  communication  of  motion  from  the  reed  to  the 
yam  beamj  and  in  the  connexion  of  the  one  mth  the  other ^ 
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i^hich  if  produced  and  duerihed  as  folhwa.**  Then  follows  a 
minute  description  of  the  particular  machinerj.  The  specifi- 
cation then  concluded  as  follows,  after  setting  forth  the  advan- 
tages of  the  invention  ;  *^  I  claim  as  my  iuvention  the  connex- 
ion of  the  reed  with  the  yarn  beam,  and  the  communication 
of  the  motion  from  the  one  to  the  other,  ishich  may  bt  done 
as  above  spedfitdJ^^ 

Several  points  were  made  at  the  trial,  upon  which  a  good 
deal  of  evidence  was  offered.  The  defendants  contended  (1.) 
That  the  invention  was  known  before.  (2.)  That  the  loom 
used  by  them  was  not  identical  with  the  invention  and  ma- 
chinery used  by  the  plaintiff ;  but  was  a  substantially  different 
invention.  (3.)  That  the  patent  was  in  fact  a  patent  for  an 
abstract  principle,  or  all  modes,  by  which  motion  could  be 
communicated  from  the  reed  to  the  yam  beam,  and  the  con- 
nexion of  the  one  with  the  other,  and  not  merely  for  the  par- 
ticular mode  of  communication  specified  in  the  machinery  de- 
scribed in  the  specification  ;  and  that  it  was  therefore  void. 
On  the  other  hand  the  plaintiff  contended  ;  (1.)  That  he  was 
the  first  and  original  inventor.  (2.)-  That  the  machines  used 
by  the  defendants  were  substantially  the  same  invention  as  his, 
and  an  infringement  of  it.  (3.)  That  the  patent,  if  it  em- 
braced all  modes  of  communication  of  inotion  from  the  reed 
to  the  yam  beam  and  in  the  connexion  of  the  one  to  the  other, 
(as  the  plaintiff  insisted  it  did)  was  still  good  and  maintainable 
10  point  of  law.  (4.)  That  if  the  specification  did  not  justify 
this  interpretation  of  the  plaintiff's  claim,  it  was  still  good  and 
clearly  supported  the  claim  to  the  particular  machinery  de- 
scribed in  the  specification,  which  the  defendants  bad  patent- 
ed, and  his  patent  had  been  infringed  by  the  defendants. 

The  case  was  argued  by  Atwtll  and  Staples,  of  New  York, 
for  the  plaintiff,  and  by  Pratt  and  R.  W.  Greene,  for  the  de- 
fendants ;  and  finally,  the  parties  consented  to  a  verdict  for 
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the  defeodants,  upon  the  points  of  law  ruled  by  the  Court,  and 
took  a  bill  of  exceptions  thereto. 

Stort  J.  Upon  the  question  of  the  true  interpretation  of 
the  specification  the  Court  entertain  some  doubt.  But,  on  the 
whole,  ui  res  vakat^  quam  pereatj  we  decide,  that  although  the 
language  is  not  without  some  ambiguity,  the  true  interpretation 
of  it  is,  that  the  patentee  limits  his  invention  to  the  specific 
machinery  and  mode  of  communication  of  the  motion  from  the 
reel  to  the  yarn  beam,  set  forth,  and  specially  described  in  the 
specificatipn.  We  hold  this  opinion  the  more  readily,  because 
we  are  of  opinion,  that  if  it  be  construed  to  include  all  other 
modes  of  communication  of  motion  from  the  reed  to  the  yam 
beam,  and  for  the  connexion  of  the  one  to  the  other  general- 
ly, it  is  utterly  void,  as  being  an  attempt  to  maintain  a  patent 
for  an  abstract  principle,  or  for  all  possible  and  probable 
modes  whatsoever  of  such  communication,  although  they  may 
be  invented  by  others,  and  substantially  differ  from  the  mode 
described  by  the  plaintiff  in  his  specification.  A  man  might 
just  as  well  claim  a  title  to  all  possible  or  practicable  modes  of 
communicating  motion  from  a  steam-engine  to  a  steamboat,  al- 
though he  had  invented  but  one  mode  ;  or,  indeed,  of  commu- 
nicating motion  from  any  one  thing  to  all  or  any  other  things, 
simply  because  he  had  invented  one  mode  of  communicating 
motion  from  one  machine  to  another  in  a  particular  case. 
This  is  our  decided  opinion  ;  and  if  the  counsel  are  dissatis- 
fied, it  will  be  easy  to  take  the  case  by  a  bill  of  exceptions  to 
the  Supreme  Court. 

Verdict  for  defendants  ;  and  a  bill  of  exceptions  was  taken 
by  the  plaintiff  accordingly. 
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Nathaniel  J.  Wteth  and  Frederick  Tudor 

Stone  and  others. 

Id  a  bill  in  equity  for  a  perpetual  injanction  of  the  defendanta,  on  account  of 
an  anerted  violation  of  a  patent  right  for  an  invention,  it  is  a  good  defence, 
that  prior  to  the  granting  of  the  patent,  the  inventor  had  allowed  the  inven- 
tion to  go  into  public  uae,  without  objection.  But  it  should  be  clearly 
established  by  proof,  that  such  public  use  was  with  the  knowledge  and 
consent  of  the  inventor.  The  mere  user  by  the  inventor  of  his  invention, 
in  trying  experiments,  or  by  his  neighbours,  with  his  consent,  as  an  act  of 
kindness  for  temporary  and  occasional  purposes  only,  will  not  destroy  his 
right  to  a  patent  therefor. 

If  the  defendants  use  a  substantial  part  of  the  invention  patented,  although 
with  some  modifications  of  form  or  apparatus,  it  is  a  violation  of  the 
patent  right.  So,  if  the  patent  be  of  two  machines,  and  each  is  a  new 
invention,  and  the  defendant  use  only  one  of  the  machines. 

If  the  patentee,  afler  obtaining  his  patent,  dedicates  or  surrenders  it  to  public 
use,  or  acquiesces  for  a  long  period  in  the  public  use  thereof,  without  ob- 
jection, he  is  not  entitled  to  the  aid  of  a  court  of  equity  to  protect  his 
patent ;  and  such  acquiescence  may  amount  to  complete  proof  of  a  dedica- 
tion or  sQfrender  thereof  to  the  publia. 
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But  to  entitle  the  defendants  to  the  benefit  of  such  a  defence,  the  facts  most 
be  explicitly  relied  on,  and  pat  in  issue  by  their  answer ;  otherwise  the 
Court  cannot  notice  it. 

In  the  present  case,  the  patent  and  specification  claimed  for  the  patentee,  as 
his  invention,  the  cutting  of  ice  of  a  uniform  size  by  means  of  an  appara- 
tus worked  by  any  other  power  than  human.    It  claimed,  also,  not  only  the 
iuFention  of  this  art,  but  also  the  particular  method  of  the  application  of 
the  principle,  stated  in  the  specification,  which  was  by  two  machines  de- 
scribed therein,  called  the  saw  and  the  cutter.    It  was  hdd  by  the  Court, 
that  the  specification,  so  far  as  it  claimed  the  mt  of  cutting  ice  by  means  of 
an  apparatus  worked  by  any  other  power  than  human,  was  the  claim  of 
an  abstract  principle,  and  yoid ;  but  so  far  as  it  claimed  the  two  machines 
described  in  the  specification,  it  might  be  good,  if  a  disclaimer  were  made 
of  the  other  parts,  according  to  the  patent  act  of  1837,  ch.  45,  §  7,  and  §  9» 
within  a  reasonable  time,  and  before  the  suit  were  brought.    But  a  dis- 
claimer, ailer  the  suit  brought,  would  not  he  su^cient  to  entitle  the  party 
to  a  perpetual  injunction  in  equity,  whatever  might  be  his  right  to  maintain 
a  suit  at  law  on  the  patent. 

If  the  patentee  has  assigned  his  patent  in  part,  and  a  joint  suit  is  brought  in 
equity  for  a  perpetual  injunction,  a  disclaimer  by  the  patentee  alone,  with- 
out the  assignee's  uniting  in  it,  will  not  entitle  the  parties  to  the  benefit  of 
the  7th  and  9th  sections  of  the  Act  of  ia37,  ch.  45. 

A  single  patent  may  be  taken  for  several  impfovements  on  one  and  the  same 
machine,  or  for  two  machines,  which  are  invented  by  the  patentee,  and 
conduce  to  the  same  common  purpose  and  object,  although  they  are  each 
capable  of  a  distinct  use  and  application,  without  being  united  together. 
But  a  single  patent  cannot  be  taken  for  two  distinct  machines,  not  con- 
ducing to  the  same  common  purpose  or  object,  but  designed  for  totally 
different  and  independent  objects. 

An  inventor  is  bound  to  describe  in  his  specification,  in  what  his  invention 
consists,  and  what  his  particular  claim  is.  But  he  is  not  bound  to  any 
precise  form  of  words,  provided  their  import  can  be*  clearly  ascertained  by 
fair  interpretation,  even  though  the  expressions  may  be  inaccurate. 

The  assignee  of  a  patent  right,  in  part  or  in  whole,  cannot  maintain  any 
suit  at  law,  or  in  equity,  either  as  sole  or  as  joint  plaintiff  thereon,  at  least 
as  against  third  persons,  until  his  patent  has  been  recorded  in  the  proper 
department,  according  to  the  requisitions  of  the  patent  acta. 

JBiLL  in  equity  for  a  perpetual  injunction^  and  for  other 
relief,  founded  upon  allegations  of  the  violation,  by  the  de- 
fendants, of  a  patent  right,  granted  originally  to  the  plaintifT, 
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Wyetb,  as  the  inventor,  by  letters  patent,  dated  the  i8th  of 
March,  A.  D.  1829,  ^^  for  a  new  and  useful  improvement  in 
the  manner  of  cutting  ice,  together  with  the  machinery  and 
apparatus  therefor,"  as  set  forth  in  the  schedule  to  the  letters 
patent ;  and  afterwards  with  a  small  reservation  assigned  to 
the  other  plaintiff,  Tudor,  on  the  9lh  of  February,  1832,  by 
a  deed  of  assignment  of  that  date,  but  which  had  never  been 
recorded.  The  schedule  set  forth  two  different  apparatus  or 
machines  for  cutting  the  ice,  tlie  one  called  the  saw,  the  other 
the  cutter,  which  are  capable  of  being  used  separately  or  in 
combination,  and  described  their  structure,  and  the  mode  of 
applying  them,  as  follows  : 

(1.)  Two  bars  of  iron,  or  other  material,  secured  to  each 
other  by  cross  bars  :  the  two  first  mentioned  to  be  of  such 
distance  apart  as  the  dimension  of  the  ice  is  required  to  be. 
(2.)  On  each  outside  bar  is  bolted  a  plate  of  iron  as  long  as 
the  bar,  and  at  right  angles  with  the  cross  bars.  These  plates 
to  be  so  bolted  to  the  bars  as  to  project  three  inches  each  00 
one  side  of  the  bars  to  which  they  are  bolted,  and  one  of  them 
to  project  on  the  other  side  of  the  bar  two  inches  ;  the  other, 
one  inch.  These  projections  may  be  varied,  according  to 
the  desired  depth  of  the  cut.  {3.)  These  plates,  both  on 
the  upper  side  and  on  the  under  side  <^  the  bars,  are  to  be 
cut  at  four  equi*distant  points  each,  at  an  angle  of  forty-five 
degrees,  or  thereabouts,  to  the  bar,  thereby  forming  a  cutting 
point  of  forly-five  degrees,  or  thereabouts  ;  to  this  point  is 
welded  a  piece  of  steel,  to  form  the  chisel.  The  rear  end  of 
the  plates  to  be  of  the  before  specified  width  from  the  bar, 
but  to  diminish  toward  the  front  end  one  fourth  of  an  inch  at 
each  point,  thereby  giving  each  succeeding  point  a  clear  cut 
of  one  fourth  of  an  inch  deeper  than  its  precursor.  (4.)  The 
mouths,  by  which  the  chips  cut  from  the  ice  by  the  chisels 
are  discharged,  are  made  similar  to  that  of  a  carpenter's 
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plough.  (5.)  To  the  middle  of  the  front  cross-bar  is  fixed  a 
ring,  for  the  purpose  of  attaching  a  draught  chain,  to  which 
the  horse  that  draws  the  cutter  is  to  be  harnessed.  (6.)  This 
first  part  of  the  apparatus  for  cutting  ice  is  called  the  cutter, 
and  is  used  as  follows  :  The  cutter  is  laid  on  the  ice,  with 
the  three-inch  «ide  of  the  plates  downward,  and  drawn  for- 
ward in  a  straight  line  as  far  as  is  required,  thus  making  two 
grooves  of  an  inch  deep.  The  horse  is  then  turned  about, 
and  the  cutter  turned  over,  so  that  the  two-inch  side  of  the 
plate  shall  be  in  one  of  the  first  grooves  cut,  and  the  one-inch 
side  on  the  ice  ;  and  as  the  cutter  is  drawn  forward,  the  two* 
inch  side  makes  one  of  the  first  grooves  an  inch  deeper,  and 
the  one-inch  side  forms  a  new  groove  of  an  inch  deep.  Pro- 
ceed in  this  manner  until  as  many  grooves  are  cut  as  are 
wanted  ;  then  turn  the  cutter  over  upon  the  three-inch  side, 
go  over  the  whole  again  with  this  side,  and  they  are  finished. 
Repeat  the  same  process  at  right  angles  with  the  first  grooves, 
and  the  operation  with  this  part  of  the  apparatus  is  finished. 

Part  Second  of  •Apparatus  for  Cutting  Ice.  (1.)  Two 
spur-wheels,  about  three  feet  six  inches,  more  or  less,  in 
diameter,  connected  together  by  an  axletree  of  iron,  or  other 
material,  from  the  centre  of  each  to  the  other,  fixed  immovable 
in  each.  (2.)  A  pair  of  fills,  proceeding  from  the  axletree, 
and  secured  to  it  by  a  pair  of  composition  boxes,  admitting 
the  axletree  to  turn  in  them.  (3.)  A  cog  wheel,  about  three 
feet  two  inches  in  diameter,  more  or  less,  fixed  in  the  centre 
of  the  axletree,  so  as  to  be  incapable  of  turning,  except  with 
the  axletree.  (4.)  A  pair  of  handles  attached  to  the  axletree, 
in  the  same  manner  as  the  fills,  so  as  to  admit  of  the  motion 
of  the  axletree  in  them  ;  these  handles  to  be  placed  one  on 
each  side  of  the  cog  wheel  in  the  centre  of  the  axletree,  and 
to  be  connected  together  by  a  permanent  bar,  at  a  suitable 
distance  from  the  axletree.     (5.)  Two  cog  wheels,   about 
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four  inches  diameter,  more  or  less,  one  of  which  to  work  on 
the  large  cog  wheel,  and  the  other  to  work  on  the  one  so 
working,  and  both  to  be  secured  by  pintles  passing  through 
the  bandies  :  the  small  cog  wheel  not  working  on  the  large 
cog  wheel  to  have  secured  beside  it  a  circular  saw,  about 
two  and  a  half  feet  diameter,  more  or  less.  (6.)  The  pro- 
portion between  the  large  and  small  cog  wheels  is  varied,  to 
obtain  greater  or  less  velocity  for  the  saw,  as  may  be  wanted. 
This  part  of  the  apparatus  for  cutting  ice  is  called  the  saw, 
and  is  used  as  follows  :  Put  the  saw  into  one  of  the  outside 
grooves  made  by  the  cutter  ;  drive  the  horse  forward,  follow- 
ing the  groove  made  by  the  cutter  ;  at  the  same  time  a  man 
who  manages  the  handles  presses  them  down  as  much  as  the 
strength  of  the  horse  will  admit  of.  This  operation  is  follow- 
ed back  and  forth,  until  the  ice  is  cut  through.  The  same  is 
done  with  the  outer  parallel  groove  on  the  opposite  side  of  the 
work,  and  also  on  one  of  the  end  grooves,  running  at  right 
angles  with  these.  By  this  process  the  ice  on  the  three  sides 
of  the  plat,  or  work  marked  by  the  cutter,  is  cut  through. 
When  this  is  done,  take  an  iron  bar  (one  end  of  which  is 
wide  and  fitted  to  the  groove,  and  the  other  end  of  which  is 
sharpened  as  a  chisel,)  and  insert  the  end  which  is  fitted  to 
the  groove  into  the  groove  next  to  and  parallel  with  the  end 
groove  which  is  cut  through  ;  pry  lightly  in  several  places, 
then  more  strongly,  until  the  ice  is  broken  off ;  then  strike 
lightly  with  the  chisel  end  of  the  bar  into  the  cross  grooves  of 
the  piece  split  off,  and  it  easily  separates  into  square  pieces. 
Thus  proceed  with  the  whole  plat  marked  out  by  the  cutter. 
It  is  claimed  09  net0,  to  cut  ice  of  a  uniform  size,  by  means  of 
an  apparatus  worked  by  any  other  power  than  human.  The 
invention  of  this  art,  as  well  as  of  the  particular  method  of  the 
application  of  the  principle,  are  claimed  by  the  subscriber. 

The  answer  insisted  upon  various  grounds  of  defence,  which 
are  fully  stated  in  the  argument  and  in  the  opinion  of  the  Court. 
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W.  H.  Gardiner^  for  the  plaintiffs,  contended,  that  the  right 
acquured  by  the  patent  had  not  been  lost  by  any  act  of  the 
plaintiffs,  the  evidence  not  disclosing  any  abandonment,  or 
dedication  to  the  public  ;  Pennock  v.  Dialogtie  (2  Peters  R. 
16)  ;  Shaw  v.  Cooper  (7  Peters  R-  292)  ;  Mellu$  v.  SiUbee 
(4  Mason,  108)  ;  Goodyear  v.  Matthews  (1  Paine,  301)  ; 
Phillips  on  Patents,  184,  186.  That  the  specification  was  suf- 
ficient on  its  face  ;  and  if  not,  that  the  fault  was  cured  by  the 
disclaimer ;  •4me9  v.  Howard  (I  Sumner,  48)  ;  Phillips  on 
Patents,  93  ;  fVhittemore  v.  CtUter  ( I  Gal.  437)  ;  Lowell  v. 
Lewis  (IJMason,  182).  That  superfluous  matter  in  the  specifi- 
cation did  not  vitiate  it ;  Lewis  v.  Mayling  (i  Lloyd  & 
Wellsb.  28)  ;  Moody  v.  Fi$ke  (2  Mason,  112) ;  Phillips  on 
Patents,  286.  And  that  the  several  matters  were  well  embrac- 
ed in  it ;  JSvatw  v.  Eatim  (3  Wheat.  454)  ;  Steams  v.  Bar- 
rett (1  Pick.  448)  ;  BarreU  v.  Hall  (I  Mason,  216)  ;  Phil- 
lips on  Patents,  216,  219,  229,  246,  274. 

S.  Greenleaf  and  6.  T.  Bigelow^  for  the  defendants,  con- 
tended, that  the  invention  was  not  new  and  original,  being 
merely  the  common  carpenter's  plough  ;  that  the  specification 
was  bad,  as  it  contained  not  only  more  than  the  plaintiff, 
Wyeth,  invented,  but  also,  as  it  included  two  distinct  ma- 
chines, and  a  corabinatiod  of  different  machines ;  Barrett 
V.  Hall  (1  Mason,  447,  475)  ;  Moody  v.  Fiske  (2  Ma- 
son,  112,  119);  Evans  v.  Eaton  (3  Wheat.  454,  506)  ;  4 
Barn.  &  Aid.  540  ;  fVhittemore  v.  Cutter  (i  Gal.  438)  ; 
Cochran  v.  Smethurst  (I  Stark.  R.  205)  ;  Phillips  on  Pa- 
tents, 102,  104,  275 ;  that  if  it  could  be  uplield  at  all,  it 
was  only  for  cutting  two  grooves  by  one  operation,  which  the 
defendants  had  not  invaded  ;  that  the  case  was  not  within  the 
relief  of  the  Patent  Act  of  1837,  sec.  7,  9  ;  that  the  invention 
had  been  published  previotis  to  the  issuing  of  the  patent ; 
Phillips  on  Patents,  184  ;  and  that  after  the  patent  was  issued, 
the  plaintiffs  abandoned  tbe  use  to  the  public,  and  thereby  be- 
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tniyed  the  defendaots  iato  the  use  of  the  machine  ;  which,  ia 
equity,  was  a  good  bar  to  the  claim  of  damages,  and  entitled 
the  defendants  to  costs.  WalcQtt  v.  Walker  (7  Ves.  1)  ; 
Prati  V.  BvUon  (19  Ves.  447). 

Stort  J.  delivered  the  opinion  of  the  Court,  as  follows  : 
I  have  considered  this  cause  upon  the  various  points,  suggest- 
ed  at  the  argument  by  the  counsel  on  both  sides,  with  as  much 
care  as  I  could,  iq  the  short  time,  which  I  have  been  able  to 
command,  since  it  was  argued ;  and  I  will  now  state  the 
results,  with  as  much  brevity,  as  the  importance  of  the  cause 
will  permit. 

The  first  point  is,  whether  the  invention  claimed  by  the 
patentee  ia  new,  that  is,  substantially  new.  The  patent  is 
dated  on  the  18th  of  March,  1829,  and  is  for  ^^  a  new  and 
useful  improvement  in  the  manner  of  cutting  ice,  together  with 
the  machinery  and  apparatus  therefor."  Assumipg  the  patent 
to  be  for  the  machinery  described  in  the  specification,  and 
the  description  of  the  invention  in  the  specification  to  be,  in 
point  of  law,  certain  and  correctly  summed  up,  (points,  which 
will  be  hereafter  considered,)  I  am  of  opinion,  that  the  inven- 
tion is  substantially  new.  No  such  machinery  is,  in  my  judg- 
ment, established,  by  the  evidence,  to  have  been  known  or  used 
before.  The  argument  is,  that  the  principal  machine,  describ- 
ed as  the  cutter,  is  well  known,  and  has  been  often  used  be- 
fore for  other  purposes,  and  that  this  is  but  ap  application  of  an 
old  inveqtion  to  a  new  purpose  ;  and  it  is  not,  therefore,  pa- 
tentable. It  is  said,  that  it  is  in  substance  identical  with  the 
common  carpenter's  plough.  I  do  not  think  so.  In  the  com- 
mon carpenter's  plough  there  is  no  series  of  chisels  fixed  in 
one  plane,  and  the  guide  is  below  the  level,  and  the  plough  is 
a  movable  chisel.  In  the  present  machine,  there  are  a  series 
of  chisels,  aqd  they  are  all  fi:i:ed«     The  successive  chisels 
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are  each  below  the  other,  and  this  is  essential  to  their  opera- 
tion. Such  a  combination  is  not  shown  ever  to  have  been 
known  or  used  before.  It  is  not,  therefore,  a  new  use  or  ap- 
plication of  an  old  machine.  This  opinion  does  not  rest  upon 
my  own  skill  and  comparison  of  the  machine  with  the  carpen- 
ter's plough  ;  but  it  is  fortified  and  sustained  by  the  testimony 
of  witnesses  of  great  skill,  experience,  and  knowledge  in  this 
department  of  science,  viz.,  by  Mr.  Tread  well,  Mr.  Darra- 
cott,  and  Mr.  Borden,  who  all  speak  most  positively  and  con- 
clusively on  the  point. 

The  next  point  is,  whether  the  ice  machine  used  by  the  de- 
fendants is  an  infringement  of  the  patent ;  or,  in  other  words, 
does  it  incorporate  in  its  structure  and  operation  the  substance 
of  Wyeth's  invention  }  I  am  of  opinion,  that  it  does  include 
the  substance  of  Wyeth's  invention  of  the  ice  cutter.  It  is 
substantially,  in  its  mode  of  operation,  the  same  as  Wyeth's 
machine  ;  and  it  copies  his  entire  cutter.  The  only  impor- 
tant difference  seems  to  be,  that  Wyeth's  machine  has  a 
double  series  of  cutters,  on  parallel  planes  ;  and  the  machine 
of  the  defendants  has  a  single  series  of  chisels  in  one  plane. 
Both  machines  have  a  succession  of  chisels,  each  of  which 
is  progressively  below  the  other,  with  a  proper  guide  placed 
at  such  distance,  as  the  party  may  choose  to  regulate  the  move- 
ment ;  and  in  this  succession  of  chisels,  one  below  the  oth- 
er, on  one  plate  or  frame,  consists  the  substance  of  Wyeth's 
invention.  The  guide  in  Wyeth's  machine  is  the  duplicate  of 
bis  chisel  plate  or  frame  ;  the  guide  in  the  defendants'  ma- 
chine is  simply  a  smooth  iron,  on  a  level  with  the  cutting  sin- 
gle chisel  frame  or  plate.  Each  performs  the  same  service, 
substantially  in  the  same  way. 

In  the  next  place,  as  to  the  supposed  public  use  of  Wyeth's 
knachine  before  his  application  for  a  patent.  To  defeat  his 
right  to  a  patent,  under  such  circumstances,  it  is  essential. 
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that  there  should  have  been  a  public  use  of  bis  niachine,  sub- 
staotially  as  it  was  patented,  with  his  consent.  If  it  was  mere- 
ly used  occasionally  by  himself  in  trying  experiments,  or  if  he 
allowed  only  a  temporary  use  thereof  by  a  few  persons,  as  an 
act  of  personal  accommodation  or  neighbourly  kindness,  for  a 
short  and  limited  period,  that  would  not  take  away  his  right  to 
a  patent.  To  produce  such  an  effect,  the  public  use  must  be 
either  generally  allowed  or  acquiesced  in,  or  at  least  be  un- 
limited in  time,  or  extent,  or  object.  On  the  other  hand,  if 
the  user  were  without  Wyeth's  consent,  and  adverse  to  his 
patent,  it  was  a  clear  violation  of  his  rights,  and  could  not 
deprive  him  of  his  patent. 

Now,  I  gather  from  the  evidence  (which,  however,  is  some- 
what indeterminate  on  this  point)  that  Wyeth's  machine,  as 
originally  invented  by  him,  was  not  exactly  like  that,  for  which 
he  afterwards  procured  the  patent.  On  the  contrary,  he  seems 
to  have  made  alterations  and  improvements  therein.  Pratt 
(the  witness)  says,  that  he  made  the  iron  part  of  the  first  ma- 
chine of  Wyeth,  which  was  partly  of  wood  and  partly  of  iron,  in 
December,  1825,  or  in  January,  1826  ;  and  that  he  afterwards, 
in  December,  1837,  made  the  machine,  which  was  patented 
for  Wyeth  ;  and  it  was  not  patented  until  March,  1829.  So 
that  the  latter  seems  to  have  been  more  perfect  than  the  for- 
mer. But,  at  all  events,  I  cannot  but  think,  that  the  evidence 
of  the  user,  as  a  public  user,  of  the  invention  before  the  patent 
was  granted,  is  far  too  loose  and  general  to  found  any  just  con- 
clusion, that  Wyeth  meant  to  dedicate  it  to  the  public,  or  had 
abandoned  it  to  the  public  before  the  patent.  It  appears  to 
me,  that  the  circumstances  ought  to  be  very  clear  and  cogent, 
before  the  Court  would  be  justified  in  adopting  any  conclu- 
sion so  subversive  of  private  rights,  when  the  party  has  3ubse- 
quently  taken  out  a  patent. 

In  the  next  place,  as  to  Wyeth^s  supposed  abandonment  of 
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his  invention  to  the  public,  since  be  obtained  his  patent.  I 
agree,  that  it  is  quite  competent  for  a  patentee  at  any  time,  by 
overt  acts  or  by  express  dedication,  to  abandon  or  surrender  to 
the  public,  for  their  use,  all  the  rights  secured  by  his  patent, 
if  such  is  his  pleasure,  clearly  and  deliberately  expressed. 
So,  if  for  a  series  of  years  the  patentee  acquiesces  without  ob- 
jection in  the  known  public  use  by  others  of  his  invention,  or 
stands  by  and  encourages  such  use,  such  conduct  will  afford  a 
very  strong  presumption  of  such  an  actual  abandonment  or 
surrender.  ^S  fortiori^  the  doctrine  will  apply  to  a  case, 
where  the  patentee  has  openly  encouraged  or  silently  acqui- 
esced in  such  use  by  the  very  defendants,  whom  he  afterwards 
seeks  to  prohibit  by  injunction  from  any  further  use ;  for,  in 
this  way,  he  may  not  only  mislead  them  into  expenses,  or  acts, 
or  contracts,  against  which  they  might  otherwise  have  guarded 
themselves  ;  but  his  conduct  operates  as  a  surprise,  if  not  as  a 
fraud  upon  them.  At  all  events,  if  such  a  defence  were  not  a 
complete  defence  at  law,  in  a  suit  for  any  infringement  of  the 
patent,  it  would  certainly  furnish  a  clear  and  satisfactory 
ground,  why  a  Court  of  Equity  should  not  interfere  either  to 
grant  an  injunction,  or  to  protect  the  patentee,  or  to  give  any 
other  relief.  This  doctrine  is  fully  recognized  in  Rundell  v. 
Murray  (Jacob's  R.  311,  316),  and  Saunders  v.  Smith  (3 
Mylne  &  Craig,  711,  728,  730,  736).  But  if  there  were  no 
authority  on  the  point,  I  should  not  have  the  slightest  difficulty 
in  asserting  the  doctrine,  as  found  in  the  very  nature  and 
character  of  the  jurisdiction  exercised  by  Courts  of  Equity 
on  this  and  other  analogous  subjects. 

There  is  certainly  very  strong  evidence  in  the  present  case, 
affirmative  of  such  an  abandonment  or  surrender,  or  at  least  of 
a  deliberate  acquiescence  by  the  patentee  in  the  public  use  of 
his  invention  by  some  or  all  of  the  defendants,  without  objec- 
tion, for  several  years.     The  patent  was  obtained  in  1829 ; 
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and  no  objection  was  made,  and  no  suit  was  brought  against 
the  defendants  for  any  infringement  until  1839,  although  their 
use  of  the  invention  was,  during  a  very  considerable  portion 
of  the  intermediate  period,  notorious  and  constant,  and  brought 
home  directly  to  the  knowledge  of  the  patentee.  Upon  this 
point,  I  need  hardly  do  more  than  to  refer  to  the  testimony  of 
Stedman  and  Barker,  who  assert  such  knowledge  and  acquies- 
cence for  a  long  period,  on  the  part  of  the  patentee,  in  the  use 
of  these  ice  cutters  by  different  persons  (and  among  others  by 
the  defendants),  on  Fresh  Pond,  where  the  patentee  himself 
cut  his  own  ice.  It  is  no  just  answer  to  the  facts  so  stated, 
that  until  1839,  the  business  of  Wyeth,  or  rather  of  his  as- 
signee, the  plaintiff,  Tudor,  was  altogether  limited  to  ship- 
ments in  the  foreign  ice  trade,  and  that  the  defendants'  busi- 
ness, being  confined  to  the  domestic  ice  trade,  did  not  interfere 
practically  with  his  interest  under  the  patent.  The  violation 
of  the  patent  was  the  same,  and  the  acquiescence  the  same, 
when  the  ice  was  cut  by  Wyeth's  invention,  whether  the  ice 
was  afterwards  sold  abroad,  or  sold  at  home.  Nor  does  it 
appear,  that  the  defendants  have  as  yet  engaged  at  all  in  the 
foreign  ice  trade.  It  is  the  acquiescence  in  the  known  user 
by  the  pubKc  without  objection  or  qualification,  and  not  the 
extent  of  the  actual  user,  which  constitutes  the  grotrod,  upon 
which  Courts  of  Equity  refuse  an  injunction  in  cases  of  this 
sort.  The  acquiescence  in  the  public  use,  for  the  domestic 
trade^  of  the  plaintiff's  invention  for  cutting  ice,  admits,  that 
the  plaintiff  no  longer  claims  or  insists  upon  an  exclusive  right 
in  the  domestic  trade  under  the  patent ;  and  then  he  has  no 
rtgfat  to  ask  a  court  of  equity  to  restrain  the  public  from  ex- 
tending the  use  to  foreign  trade,  or  for  foreign  purposes.  If 
be  means  to  surrender  his  exclusive  right  in  a  qualified  man- 
ner, or  for  a  qualiGed  trade,  be  should  at  the  very  time  give 
public  notice  of  the  nature  and  extent  of  his  dlowance  of  the 
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public  use,  so  that  all  persons  may  be  put  upon  their  guard, 
and  not  expose  themselves  to  losses  or  perils,  which  they  have 
no  means  of  knowing  or  averting  during  his  general  silence  and 
acquiescence. 

The  cases,  which  have  been  already  cited,  fully  establish 
the  doctrine,  that  Courts  of  Equity  constantly  refuse  injunc- 
tions, even  where  the  legal  right  and  title  of  the  party  are 
acknowledged,  when  his  own  conduct  has  led  to  the  very  act 
or  application  of  the  defendants,  of  which  he  complains,  and 
for  which  he  seeks  redress.  And  this  doctrine  is  applied,  not 
only  to  the  case  of  the  particular  conduct  of  the  party  towards 
the  persons,  with  whom  the  controversy  now  exists,  but  also 
to  cases,  where  his  conduct  with  others  may  influence  the 
Court  in  the  exercise  of  its  equitable  jurisdiction.^  Under 
such  circumstances,  the  Court  will  leave  the  party  to  assert 
his  rights,  and  to  get  what  redress  he  may  at  law,  without 
giving  him  any  extraordinary  aid  or  assistance  of  its  own. 

But  the  difficulty  in  the  present  case  arises,  not  so  much  from 
the  doctrine  considered  in  itself,  as  from  the  utter  impracticabil- 
ity of  applying  it  on  account  of  the  state  of  the  pleadings. 
The  point  is  not  raised,  or  even  suggested  in  the  answer,  in 
any  manner  whatsoever,  as  a  matter  of  defence ;  and,  of  course, 
it  is  not  in  issue  between  the  parties ;  and  the  whole  evidence, 
taken  on  the  point,  is  irrelevant  and  cannot  be  looked  to,  as  a 
matter  in  judgment.  This  defect  in  the  pleadings,  therefore, 
puts  the  question  entirely  beyond  the  reach  of  the  Court. 

In  the  next  place,  as  to  the  objections  taken  to  the  speci- 
fication. The  question  here  necessarily  arises,  for  what  is 
the  patent  granted  ?  Is  it  for  the  combination  of  the  two  ma- 
chines described  in  the  specification  (the  cutter  and  the  saw) 


1  RundtU  V.  ^i4iTay(Jacob»8  R.  311, 316) ;  Saunders  v.  Smiih  (3  Mylne 
and  Craigr,  711,  728,  730,  735). 


OCTOBER  TERM,  1840.  285 

Wyeth  et  al.  v.  Stone  et  al. 

to  cut  ice  ?  Or  for  the  two  machines  separately  ?  Or 
for  the  two  machiDes,  as  well  separately,  as  in  combination  ? 
Or  for  any  mode  whatsoever  of  cutting  ice  by  means  of 
ao  apparatus,  worked  by  power,  not  human,  in  the  abstract, 
whatever  it  may  be  ?  If  it  be  the  latter,  it  is  plain,  that 
the  patent  is  void,  as  it  is  for  an  abstract  principle,  and 
broader  than  the  invention,  which  is  only  cutting  ice  by  one 
particular  mode,  or  by  a  particular  apparatus  or  machinery. 
In  order  to  ascertain  the  true  construction  of  the  specification 
in  this  respect,  we  must  look  to  the  summing  up  of  the  inven- 
tion, and  the  claim  therefor,  asserted  in  the  specification  ;  for 
it  is  the  duty  of  the  patentee  to  sum  up  his  invention  in  clear 
and  determinate  terms ;  and  his  summing  up  is  conclusive 
upon  his  right  and  title.  This  was  the  doctrine  maintained  in 
Moody  V.  Fiske^  (2  Mason  R.  112,  118,  119) ;  and  I  see  no 
reason  to  doubt  it,  or  to  depart  from  it. 

Now,  what  is  the  language,  in  which  the  patentee  has  sum- 
med up  his  claim  and  invention  ?  The  specification  states  : 
^'  It  is  claimed,  as  new,  to  cut  ice  of  a  uniform  size,  by  means 
of  an  apparatus  worked  by  any  other  power  than  human. 
The  invention  of  this  art,  as  well  as  the  particular  method  of 
the  application  of  the  principle,  are  claimed  by  the  subscri- 
ber," (Wyeth.)  It  is  plain,  then,  that  here  the  patentee 
claims  an  exclusive  title  to  the  art  of  cutting  ice  by  means  of 
any  power,  other  than  human  power.  Such  a  claim  is  utterly 
unmaintainable  in  point  of  law.  It  is  a  claim  for  an  art  or 
principle  in  the  abstract,  and  not  for  any  particular  method  or 
machinery,  by  which  ice  is  to  be  cut.  No  man  can  have  a 
right  to  cut  ice  by  all  means  or  methods,  or  by  all  or  any  sort 
of  apparatus,  although  he  is  not  the  inventor  of  any  or  all  of 
such  means,  methods,  or  apparatus.     A  claim  broader  than 


^  See  also  HiU  v.  Thompson  (8  Taunt  R.  375). 
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the  actual  invention  of  the  patentee  is,  for  that  very  reason, 
upon  the  principles  of  the  common  law,  utterly  void,  and  the 
patent  is  a  nullity. ^  Unless,  then,  the  case  is  saved  by  the 
provisions  of  the  patent  Act  of  1836,  ch.  357,  or  of  the  Act 
of  1837,  ch.  45,  which  will  hereafter  be  considered,  the  pres- 
ent suit  cannot  be  sustained. 

But,  besides  this  general  claim,  there  is  another  claim  in  the 
specification  for  the  particular  apparatus  and  machinery  to  cut 
ice,  described  in  the  specification.  The  language  of  the 
specification  here  is  :  "  The  invention  of  this  art,"  (the  gen- 
eral claim  already  considered,)  "  as  well  as  the  particular 
method  of  the  application  of  the  principle,"  (omitting  the 
words  of  reference,  as  above  described,)  *'  are  claimed  by 
the  subscriber.^'  Now,  assuming  the  former  objection,  that 
the  claim  for  a  general  or  abstract  principle  is  not  a  fatal  ob- 
jection in  the  present  case,  it  has  been  argued,  that  the  speci- 
fication is  too  ambiguous  to  be  maintainable  in  point  of  law  ; 
for  it  does  not  assert,  what  is  claimed  as  the  patentee's  inven- 
tion ;  whether  it  be  the  two  machines  separately  and  distinctly, 
as  several  inventions,  or  the  combination  of  them,  or  both  the 
one  and  the  other. 

It  appears  to  me,  that  the  language  of  the  summary  may 
be,  and  indeed  ought  to  be  construed,  u/  res  magis  valtat^ 
quam  pereatj  to  mean  by  the  words  **  the  particular  method 
of  the  application,"  the  particular  apparatus  and  machinery 
described  in  the  specification  to  effect  the  purpose  of  cutting 
ice.  I  agree,  that  the  patentee  is  boimd  to  describe,  with 
reasonable  certainty,  in  what  his  invention  consists,  and  what 


1  Moody  v.  FHske  (2  Mason  R.  112);  Bnmion  v.  Hawkes  (4  Bam.  & 
Aid.  541);  HiU  v.  Thompson  (8  Taunt  R.  375,  399,  400);  Evans  v. 
Eaton  (7  Wheat  R.  356) ;  PhUlips  on  Patents,  ch,  11,  a  7,  p.  268  to 
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bis  particular  claim  is.  But  it  does  oot  seem  to  me,  that  he 
is  to  be  bound  down  to  any  precise  form  of  words  ;  and  that 
it  is  sufficient,  if  the  Court  can  clearly  ascertain,  by  fair  inter- 
pretation, what  he  intends  to  claim,  and  what  his  language 
truly  imports,  even  though  the  expressions  are'  inaccurately 
or  imperfectly  drawn. 

Is  the  patent,  then,  a  patent  for  the  combination  of  the  two 
machines,  viz. :  the  saw  and  the  cutter  i  If  it  be,  then  the 
defendants  clearly  have  not  violated  the  patent  right ;  for  they 
use  the  cutter  only  ;  and  the  saw-machine  has  been  abandoned 
10  practice  by  the  patentee  himself,  as  useless,  or  unnecessary. 
It  appears  to  me,  that  the  patent  is  not  for  the  combination  of 
the  machines,  but  for  each  machine  separately  and  distinctly, 
as  adapted  to  further  and  produce  the  same  general  result,  and 
capable  of  a  separate  and  independent  use.  In  short,  the  one 
may  be  auxiliary,  but  is  not  indispensable  to  the  use  of  the 
other.  I  deduce  this  conclusion  from  the  descriptive  words 
of  the  specification,  which  show,  that  each  machine  is  inde- 
pendent of  the  other  in  its  operations,  and  from  the  silence  of 
the  patentee  as  to  any  claim  for  a  combination.  This  claim, 
then,  for  ^^  the  particular  method  of  the  application  of  the 
principle,"  although  inartificial,  may  be  reasonably  interpreted, 
as  used  distributively,  and  as  expressive  of  a  distinct  claim  of 
each  particular  method  set  forth  in  the  specification.  I  deem 
the  patent,  then,  to  be  a  claim  for  each  distinct  machine,  as 
a  separate  invention,  but  conducing  to  the  same  common  end. 
Of  course,  if  either  machine  is  new,  and  is  the  invention  of 
Wyeth,  and  it  has  been  actually  pirated  by  the  defendants, 
the  plaintiff  is  entitled  to  maintain  a  suit  therefor,  under  the 
Acts  of  1836  and  1837,  although  not  at  the  common  law.  A 
forfiari^  the  same  doctrine  will  apply,  if  both  machines  are 
new,  upon  the  principles  of  the  common  law. 

But  it  has  been  said,  that  if  each  of  the  machines  patented 
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is  independent  of  the  other,  then  separate  patents  should  have 
been  taken  out  for  each  ;  and  that  they  cannot  both  be  joined 
in  one  and  the  same  patent ;  and  so  there  is  a  fatal  defect  in  the 
plaintiff's  title.  And  for  this  position  the  doctrine  stated  in 
Barrett  v.  Hall  (I  Mason  R.  473),  and  Evans  v.  Eaton 
(3  Wheat.  R.  454,  506,)^  is  relied  on.  I  agree,  that  under 
the  general  patent  acts,  if  two  machines  are  patented,  which 
are  wholly  independent  of  each  other,  and  distinct  inventions, 
for  unconnected  objects,  then  the  objection  will  lie  in  its  full 
force,  and  be  fatal.  The  same  rule  would  apply  to  a  patent 
for  several  distinct  improvements  upon  different  machines, 
having  no  common  object  or  connected  operation.  For,  if 
different  inventions  might  be  joined  in  the  same  patent  for 
entirely  different  purposes  and  objects,  the  patentee  would  be 
at  liberty  to  join  as  many,  as  he  might  choose,  at  his  own  mere 
pleasure,  in  one  patent,  which  seems  to  be  inconsistent  with 
the  language  of  the  patent  acts,  which  speak  of  the  thing 
patented,  and  not  of  the  things  patented,  and  of  a  patent  for 
an  invention,  and  not  of  a  patent  for  inventions ;  and  they 
direct  a  specific  sum  to  be  paid  for  each  patent.  Besides  ; 
there  would  arise  great  difiSculty  in  applying  the  doctrines  of 
the  common  law  to  such  cases.  Suppose  one  or  more  of  the 
supposed  inventions  was  not  new,  would  the  patent  at  the 
common  law  be  void  in  toto,  or  only  as  to  that  invention,  and 
good  for  the  rest  ?  Take  the  case  of  a  patent  for  ten  differ- 
ent machines,  each  applicable  to  an  entirely  different  object, 
one  to  saw  wood,  another  to  spin  cotton,  another  to  print 
goods,  another  to  make  paper,  and  so  on  ;  if  any  one  of  these 
machines  were  not  the  invention  of  the  patentee,  or  were  in 
public  use,  or  were  dedicated  to  the  public,  before  the  patent 
was  granted,  upon  the  doctrines  of  the  common  law  the  patent 


1  See  also  Phillips  on  Patents,  pp.  214, 215, 2ieS. 
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would  be  broader  than  the  invention,  and  then  the  considera- 
tion therefor  would  fail,  and  the  patent  be  void  for  the  whole. 
But  if  such  distinct  inventions  could  be  lawfully  united  in  one 
patent,  the  doctrine  would  lead  to  consequences  raost  perilous 
and  injurious  to  the  patentee  ;  for,  if  any  one  of  them  were 
known  before,  or  the  patent  as  to  one  was  void,  by  innocent 
mistake  or  by  priority  of  invention,  that  would  take  away  from 
him  the  title  to  all  the  others,  which  were  unquestionably  his 
own  exclusive  inventions.  On  the  other  hand,  if  the  doctrine 
were  relaxed,  great  inconvenience  and  even  confusion  might 
arise  to  the  public,  not  only  from  the  difficulty  of  distinguish* 
log  between  the  different  inventions  stated  in  the  patent  and 
specification,  but  also  of  guarding  themselves  against  fraud  and 
imposition  by  the  patentee,  in  including  doubtful  claims  under 
cover  of  others,  which  were  entirely  well  founded.  In  con- 
struing statutes  upon  such  a  subject,  these  considerations  are 
entitled  to  no  small  weight.  At  least,  they  show,  that  there 
is  no  ground,  founded  in  public  policy,  or  in  private  right, 
which  calls  for  any  expanded  meaning  of  the  very  words  of 
the  statute ;  and  that  to  construe  them  literally  is  to  construe 
them  wisely.  It  is  plain,  also,  that  the  Act  of  1837,  ch.  45, 
in  the  ninth  section,  contemplated  the  rule  of  the  common  law 
as  being  then  in  full  force  ;  and,  therefore,  it  seeks  to  mitigate 
it,  and  provides,  '^  that  whenever,  by  mistake,  accident,  or 
inadvertence,  and  without  any  intent  to  defraud  or  mislead  the 
public,  any  patentee  shall  have,  in  his  specification,  claimed 
to  be  the  original  and  first  inventor  or  discoverer  of  any  ma- 
terial or  substantial  part  of  the  thing  invented  "  (not  of  differ- 
ent things  invented)  ^^  of  which  he  was  not  the  first  and  origi- 
nal inventor,  and  shall  have  no  legal  or  just  right  to  claim  the 
same,  in  every  such  case  the  patent  shall  be  good  and  valid 
for  so  much  of  the  invention  or  discovery  "  (not  inventions  or 
discoveries)  ^^  as  shall  be  truly  and  bon&  fide  his  own  ;  pro- 
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Tided  it  shall  be  a  material  and  substantial  part  of  the  thing 
patented,  and  be  definitely  distinguishable  from  the  other  parts, 
so  claimed  without  right  as  aforesaid."  This  langu^e  mani- 
festly points  throughout  to  a  definite  and  single  invention,  as 
the  ^^  thing  patented,"  and  does  not  even  suppose,  that  one 
patent  could  lawfully  include  divers  distinct  and  independent 
inventions,  having  no  common  connexion  with  each  other,  nor 
any  common  purpose.  It  may,  therefore,  fairly  be  deemed 
a  legislative  recognition  and  adoption  of  the  general  rule  of 
law  in  cases,  not  within  the  exceptive  provision  of  the  Act  of 
1837. 

And  this  is  what  I  understand  to  have  been  intended  by  the 
Court  in  the  language  used  in  Barrett  v*  Hall  (1  Mason,  447, 
475,  478).  It  was  there  said,  (p.  475)  that  ^'  a  patent  under 
the  general  patent  Act  cannot  embrace  various  distinct  im- 
proven\ents  and  inventions  ;  but  in  such  a  case  the  party  must 
take  out  separate  patents.  If  the  patentee  has  invented  cer- 
tain improved  machines,  which  are  capable  of  a  distinct  oper- 
ation, and  has  also  invented  a  combination  of  these  machines 
to  produce  a  connected  result,  the  same  patent  cannot  at  once 
be  for  the  combination,  and  for  each  of  the  improved  ma- 
chines ;  for  the  inventions  are  as  distinct,  as  if  the  subjects 
were  entirely  different."  And  again ;  (p.  478,)  ^^  If  the  patent 
could  be  construed  as  a  patent  for  each  of  the  machines  sev- 
erally, as  well  as  for  the  combination,  then  it  would  be  void^ 
because  two  separate  inventions  cannot  be  patented  in  one 
patent."  It  is  obvious,  construing  this  language  with  refers 
ence  to  the  case  actually  before  the  Court,  that  the  Court 
were  treating  of  a  case,  where  each  of  the  patented  machines 
might  singly  have  a  distinct  and  appropriate  ase  and  purpose, 
unconnected  with  any  common  purpose,  and  therefore  each 
was  a  different  invention.  In  Moody  v.  Fi$k$  (2  Mason,  11 2> 
119),  the  Judge  alluded  still  more  closely  to  the  distinction^ 
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and  said:  '^1  wish  it  to  be  understood,  in  this  opinion,  that 
though  several  distinct  improvenients  in  one  machine  may  be 
united  in  one  patent ;  [yet]  it  does  not  follow,  that  several  im* 
provements  in  two  different  machines,  having  distinct  and  in- 
dependent operations,  can  be  so  included  ;  much  less,  that  the 
same  patent  may  be  for  a  combination  of  different  machines, 
and  for  distinct  improvements  in  each."  It  is  perhaps  impos* 
sible  to  use  any  general  language  in  cases  of  this  sort,  standing 
almost  upon  the  metaphysics  of  the  law,  without  some  danger 
of  its  being  found  susceptible  of  an  interpretation  beyond  that, 
which  was  then  in  the  mind  of  the  Court.  The  case  intended 
lo  be  put  in  each  of  these  cases  was  of  two  different  machines, 
each  appiicaUe  to  a  distinct  object  and  purpose,  and  not  con- 
nected together  for  any  common  object  or  purpose.  And, 
understood  in  this  way,  it  seems  to  me,  that  no  reasonable  ob- 
jection lies  against  the  doctrine. 

Construing,  then,  the  present  patent  to  be  a  patent  for  each 
machine,  as  a  distinct  and  independent  invention,  but  for  the 
same  common  purpose  and  auxiliary  to  the  same  common  end, 
I  do  not  perceive  any  just  foundation  for  the  objection  made 
to  it.  If  one  patent  may  be  taken  for  different  and  distinct 
improvements  made  in  a  single  machine,  which  cannot  well  be 
doubted  or  denied,^  how  is  that  case  distinguishable  in  princi- 
ple from  the  present  ?  Here,  there  are  two  machines,  each  of 
which  is  or  may  be  justly  auxiliary  to  produce  the  same  general 
result,  and  each  is  applied  to  the  same  common  purpose.  Why 
then  may  not  each  be  deemed  a  part  or  improvement  of  the 
same  invention  f  Suppose,  the  patentee  had  invented  two  dis- 
tinct and  different  machines,  each  of  which  would  accomplish 
the  same  end,  why  may  he  not  unite  both  in  one  patent,  and  say, 
I  deem  each  equally  useful  and  equally  new,  but,  under  certain 

1  See  Moody  v.  Fiske  (3  Maaon  R.  11%  117, 118). 
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circumstances,  the  one  may,  in  a  given  cUse,  be  preferable  to 
the  other  ?  There  is  a  clause  in  the  Patent  Acts,  which  re- 
quires, that  the  inventor,  in  his  specification  or  description  of 
his  invention,  should  ^^  fully  explain  the  principle  and  the  sev- 
eral modes,  in  which  he  has  contemplated  the  application  of 
that  principle  or  character,  by  which  it  may  be  distinguished 
from  other  inventions."  Now,  this  would  seem  clearly  to 
show,  that  he  might  lawfully  unite  in  one  patent  all  the  modes, 
in  which  he  contemplated  the  application  of  his  invention,  and 
all  the  different  sorts  of  machinery,  or  modifications  of  ma- 
chinery, by  which  or  to  which  it  might  be  applied ;  and  if 
each  were  new,  there  would  seem  to  be  no  just  ground  of  ob- 
jection to  his  patent,  reaching  them  all.^  Aforium^  this  rule 
would  seem  to  be  applicable,  where  each  of  the  machines  is 
but  an  improvement  or  invention  conducing  to  the  accomplish- 
ment of  one  and  the  same  general  end. 

But  let  us  take  the  case  in  another  view,  (of  which  it  is  cer- 
tainly susceptible,)  and  consider  the  patent  as  a  patent,  not 
for  each  machine  separately,  but  for  them  conjointly,  or  in  the 
aggregate,  as  conducing  to  the  same  common  end  ;  if  each 
machine  is  new,  why  may  they  not  both  be  united  in  one  pa- 
tent, as  distinct  improvements  ?  I  profess  not  to  see  any  good 
reason  to  the  contrary.  If  they  may  be  so  united,  and  were 
both  new,  then,  upon  the  principles  established  in  Moody  v. 
Fiske  (2  Mason  R.  112,  117,  118,  119),  it  is  not  necessarj, 
in  order  to  maintain  a  suit,  that  there  should  be  a  violation  of 
the  patent  throughout.  It  is  sufficient,  if  any  one  of  the  in- 
vented machines  or  improvements  is  wrongfully  used  ;  for  that, 
fro  tanlOf  violates  the  patent.  In  this  view,  therefore,  the  use 
of  the  cutter  of  the  inventor,  without  any  use  of  the  saw, 
would  be  a  sufficient  ground  to  support  the  present  bill,  if  it 
were  not  otherwise  open  to  objection. 

1  Act  of  1793,  ch.  55,  s.  a    Act  of  1806,  oh.  357. 
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We  come,  then,  to  the  remaining  point,  whether,  ahhough 
under  the  Patent  Act  of  1793,  ch.  55,  the  patent  is  absolute- 
ly void,  because  the  claim  includes  an  abstract  principle,  and 
is  broader  than  the  invention  ;  or,  whether  that  objection  is 
cured  by  the  disclaimer  made  by  the  patentee  (Wyeth),  under 
the  Act  of  1837,  ch.  45.  The  seventh  section  of  that  Act 
provides,  ^'  That  whenever  any  patentee  shall  have,  through 
inadvertence,  accident,  or  mistake,  made  his  specification  too 
broad,  claiming  more  than  that,  of  which  he  was  the  original 
or  first  inventor,  some  material  and  substantial  part  of  the  thing 
patented  being  truly  or  justly  his  own,  any  such  patentee,  his 
administrators,  executors,  or  assigns,  whether  of  the  whole  or 
a  sectional  part  thereof,  may  make  disclaimer  of  such  parts  of 
the  thing  patented,  as  the  disclaimant  shall  not  claim  to  hold 
by  virtue  of  the  patent  or  assignment,  &c.,  &c.  And  such 
disclaimer  shall  be  thereafter  taken  and  considered  as  a  part  of 
the  original  specification,  to  the  extent  of  the  interest,  which 
shall  be  possessed  in  the  patent  or  right  secured  thereby  by 
the  disclaimant,  &c."  Then  follows  a  proviso,  that  ^^no  such 
disclaimer  shall  affect  any  action  pending  at  the  time  of  its 
being  filed,  except  so  far  as  may  relate  to  the  question  of  un- 
reasonable neglect  or  delay  in  filing  the  same."  The  ninth 
section  provides,  '^  That  whenever,  by  mistake,  accident,  or 
inadvertence,  and  without  any  wilful  default  or  intent  to  de- 
fraud or  mislead  the  public,  any  patentee  shall  have,  in  his 
specification,  claimed  to  be  the  first  and  original  inventor  or 
discoverer  of  any  material  or  substantial  part  of  the  thing 
patented,  of  which  he  was  not  the  first  and  original  inventor, 
and  shall  have  no  legal  or  just  right  to  claim  the  same,  in  every 
such  case  the  patent  shall  be  deemed  good  and  valid  for  so 
much  of  the  invention  or  discovery,  as  shall  be  truly  and  bond 
fide  hi$  own ;  provided  it  shall  be  a  material  and  substantial 
part  of  the  thing  patented,  and  shall  be  definitely  distinguish- 
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able  from  the  other  parts  so  claimed  without  right  as  afore- 
said." TheD  follows  a  clause,  that  in  every  such  case,  if  the 
plaintiff  recovers  in  any  suit,  he  shall  not  be  entitled  to  costs, 
^^  unless  he  shall  have  entered  at  the  patent  office,  prior  to  the 
commencement  of  the  suit,  a  disclaimer  of  all  that  part  of  the 
thing  patented,  which  was  so  claimed  without  right ;  with  a 
proviso,  ^^  That  no  person  bringing  any  such  suit  shall  be  en- 
titled to  the  benefits  of  the  provisions  contained  in  this  section, 
who  shall  have  unreasonably  neglected  or  delayed  to  enter  at 
the  patent  office  a  disclaimer  as  aforesaid.'' 

Now,  it  seems  to  me,  that  upon  the  true  construction  of  this 
statute,  the  disclaimer  mentioned  in  the  seventh  section  must 
be  interpreted  to  apply  solely  to  suits  pending,  when  the  dis* 
claimer  is  filed  in  the  patent  office  ;  and  the  disclaimer  men- 
tioned in  the  ninth  section  to  apply  solely  to  suits  brought 
after  the  disclaimer  is  so  filed.  In  this  way,,  the  provisions 
harmonize  with  each  other  ;  upon  any  other  construction  they 
would  seem,  to  some  extent,  to  clash  with  each  other,  so  far 
as  the  legal  effect  and  operation  of  the  disclaimer  is  con- 
cerned. 

In  the  present  case,  the  suit  was  brought  on  the  first  of 
January,  1840,  and  the  disclaimer  was  not  filed  until  the 
twenty-fourth  of  October,  of  the  same  year.  The  proviso, 
then,  of  the  seventh  section  would  seem  to  prevent  the  dis- 
claimer from  affectmg  the  present  suit  in  any  manner  whatso- 
ever. The  disclaimer,  for  another  reason,  is  also  utteriy 
without  effect  in  the  present  case  ;  for  it  is  not  a  joint  dis- 
claimer by  the  patentee  and  his  assignee,  Tudor,  who  are 
both  plaintiffs  in  this  suit ;  but  by  Wyeth  alone.  The  dis- 
claimer cannot,  therefore,  operate  in  favor  of  Tudor,  without 
his  having  joined  in  it,  in  any  suit,  either  at  law,  or  in  equity. 
The  case,  then,  must  stand  upon  the  other  clauses  of  the  ninth 
section,  independent  of  the  disclaimer. 
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This  leads  me  to  say,  that  I  cannot  but  consider,  that  the 
claim  made  in  the  patent  for  the  abstract  principle  or  art  of 
cutting  ice  by  means  of  an  apparatus  worked  by  any  other 
power  than  human,  is  a  claim  founded  in  inadvertence  and 
mistake  of  the  law,  and  without  any  wilful  default  or  intent  to 
defraud  or  mislead  the  public,  within  the  proviso  of  the  ninth 
section.  That  section,  it  appears  to  me,  was  intended  to 
cover  inadvertences  and  mistakes  of  the  law,  as  well  as  inad- 
vertences and  mistakes  of  fact ;  and,  therefore,  without  any 
disclaimer,  the  plaintifis  might  avail  themselves  of  this  part  of 
the  section  to  the  extent  of  maintaining  the  present  suit  for  the 
other  parts  of  the  invention  claimed,  that  is,  for  the  saw  and 
for  the  cutter,  and  thereby  protect  themselves  against  any  vio- 
lation of  tlieir  rights,  unless  there  has  been  an  unreasonable 
neglect  or  delay  to  file  the  disclaimer  in  the  office.  Still,  how- 
ever, it  does  not  seem  to  me,  that  a  court  of  equity  ought  to 
interfere  to  grant  a  perpetual  injunction  in  a  case  of  this  sort, 
whatever  might  be  the  right  and  remedy  at  law,  unless  a  dis- 
claimer has  been  in  fact  filed  at  the  patent  office  before  the 
suit  is  brought.  The  granting  of  such  an  injunction  is  a  mat- 
ter resting  in  the  sound  discretion  of  the  Court ;  and  if  the 
Court  should  grant  a  perpetual  injunction  before  any  disclaimer 
is  filed,  it  may  be,  that  the  patentee  may  never  afterwards, 
within  a  reasonable  time,  file  any  disclaimer,  although  the  Act 
certainly  contemplates  the  neglect  or  delay  to  do  so  to  be  a 
good  defence  both  at  law  and  in  equity,  in  every  suit,  brought 
upon  the  patent,  to  secure  the  rights  granted  thereby.  How- 
ever, it  is  not  indispensable  in  this  case  to  dispose  of  this 
point,  or  of  the  question  of  unreasonable  neglect  or  delay,  as 
there  is  another  objection,  which  in  my  judgment  is  fatal,  in 
every  view,  to  the  maintenance  of  the  suit  in  its  present  form. 

The  objection,  which  I  deem  fatal,  is,  that  the  bill  states 
and  admits,  that  the  assignment  to  the  plaintiff,  Tudor,  (made 
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in  February,  1832,)  has  never  yet  been  recorded  in  the  State 
Department,  according  to  the  provisions  of  the  Patent  Act  of 
1793,  ch.  66,  §  4.  That  Act  provides,  «*  That  it  shall  be 
lawful  for  any  inventor,  his  executor  or  administrator,  to  assign 
the  title  and  interest  in  the  said  invention  at  any  time ;  and 
the  assignee,  having  recorded  the  said  assignment  in  the  office 
of  the  secretary  of  state,  shall  thereafter  stand  in  the  place  of 
the  original  inventor,  both  as  to  right  and  responsibility."  It 
seems  a  necessary,  or,  at  least,  a  just  inference,  from  this  Ian- 
guage,  that  until  the  assignee  has  so  recorded  the  assignment, 
he  is  not  substituted  to  the  right  and  responsibility  of  the 
patentee,  so  as  to  maintain  any  suit  at  law,  or  in  equity,  founded 
thereon.  It  is  true,  that  no  objection  is  taken  in  the  pleadings 
on  account  of  this  defect  ;  but  it  is  spread  upon  the  face  of 
the  bill,  and  therefore  the  Court  is  bound  to  take  notice  of  it. 
It  is  not  the  case  of  a  title  defectively  set  forth,  but  of  a  title 
defective  in  itself,  and  brought  before  the  Court  with  a  fatal 
infirmity,  acknowledged  to  be  attached  to  it.  As  between  the 
plaintiffs  and  the  defendants,  standing  upon  adverse  titles 
and  rights,  (whatever  might  be  the  case  between  privies  in 
title  and  right,)  Tudor  has  shown  no  joint  interest  sufficient 
to  maintain  the  present  bill ;  and  therefore  it  must  be  dis- 
missed,  with  costs. 


William  Brooks  v.  Ezekiel  Byam  and  others. 

Where  an  interrogatory,  pertinent  to  a  charge  in  a  bill  in  equity,  required  the 
defendant  to  answer  **  bb  to  his  knowledge,  remembrance,  information,  and 
belief;*'  and  the  answer  stated,  '*  that  the  defendant  had  no  knowledge,  in- 
formation, and  belief,  that  the  charge  was  not  true,"  and  an  exception  was 
filed  by  the  plaintiffs,  on  the  ground,  **  that  the  answer  did  not  stale,  wliether 
the  defendant  believed  it  to  be  true.*'  It  was  held,  that  the  exception  was 
well  founded,  and  it  was  accordingly  allowed. 
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An  exception  to  an  answer  for  insufficiency  should  state  the  charges  in  the 
bill,  the  interrogatory  applicable  thereto,  to  which  the  answer  is  responsive, 
and  the  terms  of  the  answer,  verbatim,  so  that  the  Court  may  see,  whether 
it  is  sufficient  or  not. 

Whenever  the  defendant  does  not  directly  deny  any  particular  alleg^ation  of 
fact,  staled  in  the  bill,  but  states  his  belief  thereof,  he  either  admits,  tliat 
it  is  true,  or  that  he  does  not  mean  to  controvert  it.  But  a  mere  statement 
by  the  defendant  in  his  answer,  that  he  has  no  knowledge  that  the  fact  is,  as 
stated,  without  any  answer  as  to  his  belief  concerning  it,  is  not  such  an  ad- 
mission, as  is  to  "be  received  as  evidence  of  the  fact. 

The  defendant  in  equity  is  bound  to  answer  in  direct  and  unequivocal  terms, 
as  to  the  slate  of  his  mind,  with  regard  to  every  fact  stated  in  the  bill,  to 
which  he  is  interrogated ;  either,  that  he  does  believe  the  matter  inquired 
of;  or,  that  he  cannot  form  any  belief,  or  has  none,  concerning  it;  and,  ae. 
cording  as  the  answer  may  be,  he  must  state,  that  he  calls  on  the  plaintiff 
lor  proof,  or  that  he  admits  the  particular  fact,  or  that  he  waives  all  con- 
troversy concerning  it. 

Bill  in  equity.  The  bill  in  this  case  states,  that  one  Alon- 
zo  D.  Phillips  obtained  letters  patent  for  the  making  of  fric- 
tion matches ;  that  he  sold  six  rights  therein,  that  is,  the  right 
to  employ  six  persons  at  the  same  time,  in  the  manufacture  of 
the  said  matches,  to  one  John  Brown  ;  and  that  Brown  sold 
one  such  right  to  the  plaintiff ;  but  that  the  deeds  of  convey- 
ance, both  to  Brown  and  the  plaintiff,  were  not  recorded  in  the 
Patent  Office,  as  the  law  requires.  It  also  states,  that  the  de- 
fendants, claiming  to  be  the  sole  assignees  of  Phillips,  by  a 
deed  of  conveyance  from  him  to  Byam,  and  from  Byam  to 
the  other  defendants,  but  of  later  date  than  the  deed  to  the 
plaintiff,  had  commenced  a  suit  against  him,  in  the  Circuit 
Court  of  the  United  States,  for  Massachusetts  District,  for 
an  alleged  invasion  of  their  said  right  ;  the  plaintiff  averring, 
that  he  has  done  nothing  therein  not  granted  to  him  by  the 
deeds  from  Phillips  to  Brown,  and  from  Brown  to  him. 

It  then  proceeds  to  state,  that  at  the  time  of  the  assignment 
from  Phillips  to  Byam,  and  before  delivery  of  the  deed,  ^Mhe 
said  Byam  was  informed,  and  well  knew,  or  had  good  cause 

TOL.    IX.  38 
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to  believe,  that  the  said  Phillips  had  previously  conveyed  to 
the  said  Joha  Brown  the  right  before  mentioned,  as  set  forth 
to  have  been  so  assigned  and  conveyed ;  and  that  the  said 
Brown  had  previously  conveyed  to  the  plaintiff  the  right  here- 
in before  set  forth,  and  alleged  to  have  been  so  assigned  and 
conveyed  ;  and  that  the  said  Byam  had  previously  caused  in- 
quiry to  be  made,  whether  the  said  several  instruments  of  con- 
veyance and  assignment  to  the  said  Brown  and  Brooks  had 
been  recorded."  It  then  proceeds  to  allege  the  same  knowl- 
edge or  belief,  in  like  terms,  by  the  other  defendants,  at  the 
time  of  the  conveyance  of  their  rights  from  Byam. 

Prentiss  Whitney,  one  of  the  defendants,  whose  answer  is 
excepted  to,  says,  that  he  "  does  not  of  his  own  knowledge 
know,"  whether  Byam  had  any  information,  knowledge,  or 
^^  any  cause  to  believe"  the  facts  above  stated  ;  but  that  be 
^'  has  been  informed  by  said  Byam,  that  at  the  time  when," 
(&c.)  ^^  the  said  Byam  bad  no  knowledge,  information,  or 
cause  to  believe,  that  said  Phillips  bad  made  any  conveyance 
to  said  Brown,"  &c.,  ^^  and  this  defendant  has  no  knowledge, 
information,  or  belief,  that  the  information  so  derived  from) 
said  Byam  is  not  true."  He  then  proceeds  to  say,  that  ^^  be 
has  been  informed  by  said  Byam,  and  verily  believeiy  that  be 
did  not  make  any  inquiry,"  whether  Brown's  and  the  plain* 
tiff's  were  recorded,  as  stated  in  the  bill. 

The  plaintiff  filed  the  following  exception  to  the  answer  : 

"  The  plaintiff  excepts  to  the  answer  of  Prentiss  Whitney, 
one  of  the  defendants  in  this  case,  because,  in  stating  in  the 
said  answer,  what  he  has  been  informed  of  by  the  said  Byam, 
he  does  not  say,  whether  he  actually  believes  the  same  to  be 
true.  And  be  prays,  that  the  said  Whitney  may  be  required 
to  put  in  a  better  answer  in  that  particular*  By  bis  Solicitor, 
S,  GrttnUaf.^ 

The  cause  was  argued  upon  the  exception  by  S.  GnenUaff 
for  the  plaintiff,  and  by  F,  Dexter ^  for  the  defendant. 


OCTOBER  TERM,  1840.  299 

Brooks  V.  By«ni  «(  aL 

The  argomeDt  for  the  plaintiff  was  as  follows  : 
In  this  case  the  plaintiff  has  filed  an  exceptioD  to  the  answer 
of  Prentiss  Whitney,  one  of  the  defendants,  because,  in  stat* 
ng,  in  diTers  phces,  the  infiomiatioii  be  received  from  Byam, 
aoocher  defendant,  and  the  principal  actor  in  the  transactions^ 
he  does  not  s^,  whether  ke  belieped  the  inforniation  to  be 
true  ;  but  only  that  he  does  not  believe  it  to  be  fisilse. 

The  following  is  an  example,  on  pi^e  four  of  the  answer : 
'^  But  he  has  been  informed  by  the  said  Byam  that  the  said 
conveyance  was  made,  and  a  valuable  consideration  there* 
for  paid  by  said  Byam  to  said  Phillips^  without  any  deduction 
far  or  reference  to  said  cooveyaoce  to  said  Brown  ;  and  this 
defendant  hoi  no  bMwUdgt,  i$rformaHonj  or  beliefs  thai  tlu  inr 
formation  90  derived  from  Boid  Byam  woi  not  irne.^^ 

The  plaintiff  contends,  that  where  the  answer  is  made  upon 
infonnauoo  from  others^  he  is  entitled  to  know  the  precise  de* 
gree  of  credit,  which  the  defendant  gives  to  such  information* 
I£  it  coDceros  the  defeodaaC^  be  Bust  necessarily  believe  oc 
disbeiieve,  to  some  exieBl#  If  not^  it  ought  not  to  be  in  the 
answer* 

The  argument  for  the  defendant  was  as  follows  : 
The  defendant^  Whitney,  contends^  that  be  is  not  bound  to 
answer,  that  he  believes  or  disbelieves  Byam 's  statements  to  be 
true.  He  is  bound  to  answer  fully  and  truly.  Being  asked 
of  his  information,  he  is  bound  to  state,  that  Byam  so  inform^ 
ed  him.  Being  asked,  whether  he  believes  it  to  be  true,  he 
says,  that  he  has  no  reason  to  disbelieve  it.  He  contends,  that 
not  being  able  conscientiously  to  say,  that  he  has  either  be- 
lief or  disbelief  of  the  fact,  he  cannot  be  compelled  to  answer^ 
that  be  has.  It  is  a  very  cooKnon  state  of  mind,  when  we 
bear  a  fact  asserted  by  ooey  having  an  interest  in  asserting  it, 
but  of  whose  veracity  we  have  no  knowledge,  neither  to  be* 
liere,  nor  disbelieve  it.  It  is  contended,  that  no  unusual  form  of 
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words  can  be  required  of  a  party  under  oath,  unless  thej  truly 
denote  to  him  the  state  of  his  own  mind. 

The  defendant  might  (if  he  thought  so)  safely  say  he  did 
not  believe  any  fact  charged  affirmatively  in  the  bill,  and  of 
which  he  had  no  knowledge  or  information,  but  of  facts  charg- 
ed negatively y  as  on  page  four,  referred  to,  he  cannot  so  an- 
swer upon  mere  information,  by  one  whom  he  has  no  reason 
to  believe  or  disbelieve. 

Stort  J.  The  question  arising,  in  this  case,  is  upon  the  ex- 
ception taken  by  the  plaintiff  in  equity,  to  the  answer  of  Pren- 
tiss Whitney,  one  of  the  defendants,  ^^  because,  in  stating  in 
his  answer,  what  he  has  been  informed  of  by  Byam  (another 
defendant),  he  does  not  say,  whether  he  actually  believes  the 
same  to  be  true."  Certainly,  this  exception  is  taken  in  a 
form  and  manner  entirely  too  general,  to  be  upheld  by  the 
Court.  The  exception  should  have  stated  the  charges  in  the 
bill,  and  the  interrogatory  applicable  thereto,  to  which  the  an- 
swer is  addressed,  and  then  have  stated  the  terms  of  the  an- 
swer verbatim,  so  that  the  Court,  without  searching  the  bill  and 
answer  throughout,  might  at  once  have  perceived  the  ground 
of  the  exception,  and  ascertained  its  sufficiency.  It  is  very 
properly  observed  by  the  Vice  Chancellor  (Sir  John  Leach) 
in  Hodgson  v.  BtUterfield.  {2  Sim.  &.  Stu.  236),  that  ''if 
the  plaintiff  complains,  that  a  particular  interrogatory  of  the 
bill  is  not  answered,  he  must  state  the  interrogatory  in  the  very 
terms  of  it,  and  cannot  impose  upon  tlie  Court  the  trouble  of 
first  determining,  whether  the  varied  expressions  of  the  inter- 
rogatory and  the  exception  are  to  be  reconciled."^  To 
which  it  may  be  added,  that  the  same  rule  applies  in  respect 
to  the  necessity  of  stating  the  charge  or  fact  in  the  bill,  on 

I  See  also  Gresley  on  Evid.  21. 
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which  the  interrogatory  is  founded  ;  for,  if  the  interrogatory 
be  irrelevant  to  the  matters  charged  in  the  bill,  the  defendant 
need  not  answer  the  interrogatory  at  all.^  The  Court  ought, 
therefore,  without  searching  through  the  whole  bill,  from  the 
form  of  the  exception,  to  have  the  niateriab  fully  before  it, 
by  which  to  ascertain  at  once  its  competency  and  propriety. 
In  this  respect  the  exception  is  in  itself  insufficient  and  excep- 
tionable. The  objection,  however,  has  not  been  insisted 
upon  at  the  bar. 

Nothing  is  more  clear  in  principle,  than  the  rule,  that  in  the 
case  of  an  interrogatory,  pertinent  to  a  charge  in  the  bill, 
requiring  the  defendant  to  answer  it  ^'  as  to  his  knowledge,  re- 
membrance, information,  and  belief,"  (which  is  the  usual 
formulary,)  it  is  not  sufficient  for  the  defendant  to  answer  as 
to  his  knowledge  ;  but  he  must  answer  also,  as  to  his  informa- 
tion and  belief.  The  plain  reason  is,  that  the  admission  may  be 
of  use  to  the  plaintiff  as  proof,  if  the  defendant  should  answer 
as  to  his  belief  in  the  affirmative,  without  qualification.  Thus, 
although  a  defendant  should  state,  that  he  has  no  knowledge 
of  the  fact  charged,  if  he  should  also  state,  that  he  has  been 
informed  and  believes  it  to  be  true,  or  simply,  that  he  believes 
it  to  be  true,  without  adding  any  qualification  thereto,  such  as 
that  he  does  not  know  it  of  his  own  knowledge  to  be  so,  and 
therefore,  he  does  not  admit  the  same,  it  would  be  taken  by 
the  Court,  as  a  fact  admitted  or  proved  ;  for  the  rule  in  equity 
generally  (although  not  universally)  is,  that  what  the  defendant 
believes,  the  Court  will  believe.*     The  rule  might,  perhaps, 


I  Mitford  Eq.  PL  by  Jeremy,  45;  Cooper  Eq.  PI.  12  ;  Gilb.  For. 
Roman.  91, 218 ;  Story  on  Equity  Plead.  §  36 ;  Greeley  on  Evid.  17  to 
20,  Am.  edit  1837 ;  Story  on  Equity  Plead.  §  853 ;  Harrison  Ch.  Pract 
by  Newland,  ch.  31,  p.  181. 

9  2  DanieU  Chan.  Prac.  257 ;  Id.  402 ;  Gresley  on  Evid.  19,  20 ;  Pot- 
Ur  V.  Potter  (1  Vee.  274) ;  Carth  v.  Jackion  (6  Ves.  37,  38) ;  Story  on 
£q.  Plead.  §  854. 
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be  more  exactly  stated,  as  to  its  red  fouadtrtion,  by  sayings 
that  wbatev^er  allegation  of  fact  the  defendant  does  not  choose 
directly  to  deny,  but  states  his  belief  there<^,  amounts  to  an 
admission  on  his  part  of  its  truth,  or,  that  he  does  not  nieao 
to  put  it  in  issue,  as  a  matter  of  controvert  in  the  cause^ 
But  a  mere  statement  by  the  defendant  is  his  imswer,  that  he 
has  no  knowledge,  that  the  fact  is,  as  stated,  wicbotit  any  an- 
swer, as  to  his  belief  concerning  it,  will  not  be  such  an  adcais- 
sion,  as  can  be  received  as  evidence  of  the  fact.^  Such  an  an* 
swer  is  insufficient ;  and,  therefore^  the  defect  properly  con- 
stitutes a  matter  of  exception  thereto,  mce  it  deprives  the 
plaintiff  of  the  benefit  of  an  admission  to  w4iicb  he  is  jasdy  eo- 
titled.^  However  ;  Courts  of  Equity  do  not,  in  this  respect^ 
act  with  rigid  aod  technical  exactness,  as  to  the  manner,  » 
which  the  defendant  states  his  belief,  or  disbelief,  if  it  can  be 
feirly  gathered  from  the  whole  of  that  part  of  the  answer, 
what  is,  according  to  the  intention  of  the  defendant,  the  feir 
result  of  its  allegations.^ 

It  is  obvious,  that  in  answers  as  to  the  informatioo  and 
belief  of  the  defendant,  there  may  be,  and  indeed,  ordinarilf 
wiU  be,  partiri  admissions  and  partial  denials,  of  every  shade 
and  character,  some  o(  which  may  be  delivered  in  tenns  c£ 
great  ambiguity  and  uncertainty,  and  some  mixed  np  wilb 
various  qualifications,  and  attendant  circnmstaivees.^  No  gean 
eral  rule,  dierefore,  can  be  laid  down,  which  will  govern  aB 
the  different  classes  of  cases,  which  may  thus  arise,  ae  to  the 
sufficiency  or  insufficiency  of  an  answer  in  this  resp^t.     A 


1  3  Deniell  Ch.  Pr.  257;  Id.  403;  Coopw  £q.  PL  314;  Harn&  Civ. 
PhMst.  by  Newl.  eb«  31,  p.  181. 
8  Ibid. 

3  2  DftDlell  Oh.  Prac  257 ;  AmkwM  v.jBm^  (2  Sim.  &  Stu.  183). 

4  Gresley  on  £vid.  2d  edit.  1837. 
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man  may  have  an  undoubting  beCef  of  a  fact,  or  be  may  disbe- 
lieve its  existence,  or  be  may  believe  it  highly  probable,  or 
merely  probable,  or  the  contrary,  or  he  may  have  no  belief 
whatsoever,  as  to  it.  In  each  of  these  cases,  he  is  bound  to 
answer  conscientiously,  as  to  the  state  of  his  mind,  m  the  matter 
of  his  belief ;  and  if  he  does,  that  is  all,  which  a  Court  of 
Equity  will  require  of  him.  If  a  man  truly  states,  that  be 
cannot  fiorm  any  belief  at  aU  respecdng  the  truth  of  the  fact 
or  information,  that  is  sufficient,  and  it  puts  the  plaintiff  upon 
proof  of  it.  If,  on  the  other  hand,  the  defendant  should  state, 
{as  in  the  present  case  the  defemknt  does  in  effect  state,)  that 
fae  '^  has  no  knowledge,  information,  or  belief,  that  the  fact  or 
information  inquired  about,  is  not  true,"  or  if  he  states  (as 
in  the  present  case) ,  that  he  has  been  informed  by  a  party, 
mid  verily  believes,  that  such  party  did  not  possess  any 
knowledge,  information,  or  belief  of  the  iact,  which  the  in- 
terrogatory points  out ;  in  each  of  these  cases,  it  seems  to  me, 
that  the  answer,  if  expressive  of  the  true  state  of  mind  of  the 
defendant,  might  at  least,  for  some  purposes,  be  held  suffi- 
cient. But,  then,  if  such  language  were  unaccompanied  by 
any  other  qualifications,  or  explanations,  I  should  miderstand, 
that  the  defendant  did  mean  to  assert  bis  belief  of  the  truth  of 
the  information  or  statement  of  fact,  because,  if  he  had  no 
knowledge,  information,  or  belief,  that  it  is  not  true,  he  must  be 
presumed  to  give  credit  to  it ;  and  if  he  did  not  intend  so  to  be 
understood,  it  would  be  his  duty  to  say  in  express  terms,  that  he 
bad  no  belief  about  the  matter  ;  and  he  ought  not  to  be  allow- 
ed to  shelter  himself  behind  equivocal,  or  evasive,  or  doubtful 
terms,  and  thereby  to  mislead  the  plaintiff  to  his  injury.  And 
this  leads  me  to  remark,  and  it  is  the  real  and  only  point  of 
difficulty,  which  I  have  felt  upon  the  exception,  whether, 
although  the  plaintiff,  may  agree  to  take  and  accept  such  an 
admission,  interpreting  it  as  affirmative  of  the  defendant's  b^ 
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lief,  if  in  that  sense  it  would  be  beneficial  to  himself,  be  is 
positively  bound  to  receive  it,  when  it  is  clearly  susceptible  of 
a  different,  or  even  of  an  opposite  interpretation,  which  may 
affect  the  nature  and  extent  of  bis  proofs  at  the  bearing  of  the 
cause.  Upon  full  reflection,  I  think,  that  be  is  not  positively 
bound  to  receive  it,  although  certainly  I  should  interpret  it  as 
an  affirmative,  if  it  would  be  favorable  for  the  plaintiff ;  but  be 
has  a  right  to  require,  that  the  defendant  should  state  in  direct 
terras,  or,  at  least,  in  unequivocal  terms,  either  that  be  does 
believe,  or  that  he  does  not  believe  the  matter  inquired  of,  or 
that  be  cannot  form  any  belief,  or  has  not  any  belief  concern- 
ing the  matter,  and  according  as  the  answer  shall  be  the  one 
way  or  the  other,  that  he  calls  upon  the  plaintiff  for  proof 
thereof,  or  be  admits  it,  or  be  waives  any  controversy  about  it. 

Upon  this  ground  my  opinion  is,  that  the  exception  is  well 
founded,  at  least,  as  to  some  of  the  allegations  in  the  answer. 
It  may,  perhaps,  be  sufficient  for  the  Court  merely  in  this 
general  manner  to  intimate  its  present  opinion  upon  the  case  ; 
and  it  will  be  easy  for  the  counsel  to  make  its  application 
to  the  various  parts  of  the  answer  complained  of.  But  to 
make  myself  more  clearly  understood,  I  wish  to  give  an  illus- 
tration of  the  principle^  drawn  from  the  present  bill  and  an- 
swer, especially  as  the  nature  of  the  objection  may  thereby 
be  seen  in  a  more  strong  and  exact  light. 

The  object  of  the  bill  is  to  obtain,  among  other  things,  a 
perpetual  injunction  to  a  suit  now  pending,  on  the  Law  side 
of  this  Court,  brought  by  the  defendants  in  the  bill  (Byam 
and  others)  against  the  plaintiff  (Brooks),  for  a  violation  of 
a  patent,  which  they  claim  title  to,  as  assignees  of  the 
patentee  ;  and,  among  other  charges,  the  bill  for  this  pur- 
pose alleges,  that  the  original  patentee  (Alonzo  D.  Phil- 
lips) had  before  bis  assignment  to  these  parties  assigned  a 
limited  right  therein  to   one  John  Brown,  under  whom  the 
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defendant  claims  a  still  more  limited  title,  as  a  sub-purchaser  pro 
tantOj  and  insists  that  his  acts  done  in  supposed  violation  of  the 
patent,  are  rightfully  done  under  this  sub-title.  The  patent  is 
alleged  to  bear  date  on  the  24th  of  October,  1837  ;  the  as- 
signment to  Brown,  on  the  2d  of  January,  1837  ;  the  assign* 
ment  to  Qrooks,  on  the  18th  of  September,  1837  ;  but  it  was 
not  recorded  until  the  15th  of  July,  1839  ;  and  the  assign- 
ment to  Byam,  on  the  28tb  day  of  July,  1838,  under  whom 
the  other  defendants  (Whitney  and  others)  derive  title,  which 
was  only  recorded  within  the  time  prescribed  by  law,  whereas 
the  assignment  to  Brown  was  not.  Under  these  circumstances 
the  bill  charges,  that  Byam  at  the  time  of  the  assignment  to 
bim  and  the  other  defendants  (and,  among  them,  Whitney)  at 
the  time  of  the  assignment  to  them  by  Byam,  had  knowledge 
and  information,  and  good  cause  of  belief  of  the  prior  assign- 
ment to  Brown.  And  in  the  interrogatory  part  of  the  bill  the 
defendants  are  required  *^  full,  true,  direct,  particular,  and  per- 
fect answer  and  discovery  to  make,  and  that  not  only  accord- 
ing to  the  best  of  their  knowledge,  but  to  the  best  of  their 
respective  information,  hearsay,  and  belief,  to  all  and  singular 
the  matters  and  allegations  and  charges  aforesaid." 

Now,  the  answer  of  the  defendant,  Whitney,  (which  is  ex- 
cepted to,)  states,  that  he  (the  defendant)  does  not  of  his  own 
knowledge  know,  whether,  at  the  time  of  the  assignment  to 
Byam,  he  (Byam)  had  any  information,  or  knowledge,  or  had 
any  cause  to  believe,  that  Phillips  had  previously  made  any 
conveyance  to  Brown,  or  Brown  to  the  plaintiff  (Brooks)  as 
alleged  in  the  bill ;  but  this  defendant  has  been  informed  by 
said  Byam,  that  at  the  time,  when  the  said  Phillips  conveyed 
and  assigned  to  him  all  bis  right  and  interest  in  and  to  the 
patent  right,  the  said  Byam  had  no  knowledge,  information, 
or  cause  to  believe,  that  the  said  Phillips  had  made  any  con- 
veyance to  the  said  Brown,  or  that  the  said  Brown  had  made 
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any  conveyaoce  to  the  complaiaaat ;  and  thU  defenJhnU  hoi 
no  knowledg^f  ii^famuUion,  or  belief,  that  the  if\fonnation  so 
derived  from  the  $aid  Byam  ie  not  Ime,"  Now,  it  is  to  th^ 
matter  aqd  form  of  tbia  last  clause  (and  a  like  allegation  is  to 
be  found  in  other  parts  of  the  answer),  that  the  objection  is 
taken  by  the  exception.  The  argument  is,  that  the  clause 
is  ambiguous  ;  that  it  does  not  assert,  in  direct  terms,  that  the 
defendant  believed  or  disbelieved  the  statement  of  Byam  ;  or 
that  the  defendant  had  no  belief,  or  was  unable  to  form  any 
belief  about  the  matter,  and,  therefore,  required  the  plaintiff 
to  prove  the  knowledge,  information,  or  belief  of  Byam  at 
the  time  of  the  assignment  to  him.  So  that,  in  fact,  the  de* 
fendant,  by  the  form  of  his  allegation,  does  not  positively  put 
the  asserted  fact  in  controversy,  as  to  the  knowledge,  informa- 
tion, or  belief  of  Byam,  by  affirming  his  own  belief  of  Byam's 
statement ;  neither  does  he  dispense  with  the  proof  thereof, 
by  denying  his  own  belief  thereof ;  neither  does  he  assert^ 
that  he  is  unable  to  form  any  belief  upon  the  subject,  and 
therefore  calls  for  proof  of  the  allegation  of  the  bill  on  this 
point ;  but  he  leaves  the  matter  in  a  state  of  ambiguity  and 
open  to  different  interpretations,  as  to  the  true  intent  and 
meaning  of  the  answer. 

It  appears  to  roe,  that  in  this  view  the  exception  is  well 
founded.  When  the  defendant  says,  that  he  ^^  has  no  knowl-" 
edge,  information,  or  belief,  that  the  information  so  derived 
from  the  said  Byam  is  not  true,"  he  merely  pronounces  a 
negative,  which  may,  indeed,  in  some  sort  amount  to  a  nega- 
tive pregnant,  arguendo,  that,  as  he  has  no  information  or  be- 
lief, that  it  is  not  true,  therefore  he  believes  it  to  be  true, 
which  would  certainly  be  a  natural,  although  not  an  irresistible 
presumption.  But  it  seems  to  me,  that  the  plaintiff  has  a  right 
to  more  than  this ;  to  know,  whether  the  defendant  himself 
has  placed  confidence  in  the  statement  or  not,  or  whether  bis 
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mind  hangs  in  dubio^  and  be  is  unable  to  form  any  belief  either 
way.  Id  the  latter  case,  certainly,  less  evidence  would  be 
necessary  to  infer  presumptively  the  knowledge,  information, 
or  belief  of  Byam  himself,  than  if  the  defendant  himself  be- 
licTed  Byam's  statement,  and  acted  upon  that  belief;  for  a 
Court  is  not  bound,  in  favor  of  a  defendant,  to  have  a  more 
confident  belief  in  a  party,  than  the  defendant  himself  professes 
to  have.  But  what  I  rely  on  is,  that  the  defendant^  by  such  a 
form  of  answer,  leaves  it  entirely  equivocal,  whether  he  be- 
lieves, or  is  unable  to  form  any  belief;  and  the  plaintiff  has  a 
right  to  know  positively,  which  of  the  two  b  his  real  predica- 
ment. 

The  exception,  therefore,  on  this  point,  ought  to  be  allowed. 


United  States  v.  George  E.  Netcher. 

The  Crimes  Act  of  1825,  ch.  276,  §  10,  enumerates  three  distinct  ofienoes; 
vis.  (I.)  mtlicioiisljr  and  withoat  jastifiable  caose,  forcing  an  oiBc^r  or  mar* 
Iner  on  shore,  in  a  foreign  port ;  or  (2.)  malicioosljr  or  without  justifiable 
caose,  leaving  any  officer  or  mariner  behind  in  a  foreign  port;  or  (3  )  mali- 
cionsly  and  withoat  justifiable  cause,  refusing  to  bring  home  again  all  the 
offioers  and  mariners  of  the  ship  in  a  condition  to  return,  and  willing  to  re- 
tnm.  It  is  not  necessary,  to  complete  the  first  or  second  of  the  enumerated 
oSsBccs,  that  the  offioer  or  mariner  should  be  in  a  condition  to  return,  and 
willing  to  return.  These  latter  words  apply  only  to  the  third  and  last  of 
the  enumerated  ofiences. 

Where  a  mariner  applied  for  a  discharge,  which  wiM  refVised  by  the  master, 
tad  he  thereupon  used  abusive  language  to  the  master,  for  which  he  was 
imprisoned  by  the  master,  so  that  he  was  unable  to  return,  and  the  ship 
sailed  without  him ;  it  was  heldf  that  the  leaving  him  behind  was  an  ofience 
within  the  intent  of  Uie  Crimes  Act  of  1825,  ch.  S76,  §  10. 

Ikdictmeut  against  the  defendant,  muster  of  the  ship  Cor-* 
nelia,  of  New  Bedford,  for  maliciously  and  without  justifiable 
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cause,  leaving  one  Thomas  Turner,  a  seaman  of  the  said  ship, 
on  shore  in  a  foreign  port,  called  Coupang,  in  the  Dutch  Island 
Tima,  in  the  Chinese  seas,  contrary  to  the  10th  section  of  the 
Crimes  Act  of  1825,  ch.  276.     Plea,  not  guilty. 

The  cause  was  argued  by  Mills,  District  Attorney,  for  the 
United  States,  and  by  B.  R.  Curtis^  for  the  defendant.  But 
the  facts  being  established,  the  case  ultimately  turned  upon 
the  question  of  the  true  construction  of  the  statute. 

Story  J.  The  tenth  section  of  the  Crimes  Act  of  1825, 
ch.  276,  provides,  ^^  That  if  any  master  or  commander  of  any 
ship  or  vessel  belonging  in  whole  or  in  part  to  any  citizen  or 
citizens  of  the  United  States,  shall,  during  his  being  abroad, 
nxaliciously  and  without  justifiable  cause,  force  any  officer  or 
mariner  of  such  ship  or  vessel  on  shore,  or  leave  him  behind 
in  any  foreign  port  or  place,  or  refuse  to  bring  home  again  all 
such  officers  and  mariners  of  such  ship  or  vessel,  whom  he 
carried  out  with  him,  as  are  in  a  condition  to  return,  and  are 
willing  to  return,  when  he  shall  be  ready  to  proceed  in  his 
homeward  voyage,  every  master  or  commander  so  offending 
shall,  on  conviction  thereof,  be  punished  by  fine,  &c.  &c." 
In  my  judgment,  this  section  enumerates  three  distinct  and 
independent  offences  ;  (1.)  The  maliciously  and  without  justi- 
fiable cause,  forcing  any  officer  or  mariner  on  shore  in  any  for- 
eign port ;  (2.)  The  maliciously  and  without  justifiable  cause, 
leaving  such  officer  or  mariner  behind  in  any  foreign  port ;  and 
(3.)  The  maliciously  and  without  justifiable  cause,  refusing  to 
bring  home  again  all  the  officers  and  mariners  of  the  ship  in  a 
condition  to  return  and  willing  to  return  on  the  homeward 
voyage.  It  is  not  necessary,  therefore,  as  the  argument  at 
the  bar  supposes,  that  the  officer  or  mariner  should  have  been 
forced  on  shore,  as  well  as  left  behind,  or  refused  to  be  brought 
home,  in  order  to  constitute  an  offence  within  the  true  intent 
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of  the  statute.    It  is  sufficient  if  the  officer  or  mariner  is  either 
forced  on  shore,  or  left  behind,  or  refused  to  be  brought  home. 
Id  the  present  case,  there  is  no  pretence  to  say,  that  the  mar- 
iner was  forced  on  shore.     But  it  is  perfectly  clear,  that  he 
was  maliciously  (that  is,  wilfully  and  designedly)  and  without 
justifiable  cause,  left  behind  in  a  foreign  port.     It  is  also  said, 
that  the  mariner  was  not  willing  to  return  home  in  the  ship, 
and  therefore  the  case  is  not  within  the  provisions  of  the  stat- 
ute.   But  this  (as  has  been  already  intimated)  is  not  necessary 
to  a  completion  of  the  offisnce  of  maliciously,  and  without  jus- 
tifiable cause,  leaving  him  behind  in  a  foreign  port.     The 
grammatical  order  and  connexion  of  the  language  requires  the 
words,  ^^  as  are  in  a  condition  to  return  and  willing  to  return," 
to  be  read  as  a  part  of  the  last  clause  of  the  section,  and  not 
as  a  part  of  the  prior  clauses  of  forcing  ashore,  or  leaving  be- 
hind.    It  would  sound  strange  to  say,  that  if  the  master  shall 
force  any  officer  or  mariner  on  shore,  he  would  not  be  within 
the  penalty  of  the  statute,  unless  such  officer  or  mariner  were 
in  a  condition  to  return  and  willing  to  return  in  the  ship.    And 
yet  the  words  must  be  applied  equally  in  all  the  cases  stated  in 
the  section,  unless  they  are  limited  to  the  last  clause,  viz.  the 
refusal  to  bring  home  the  officer  or  mariner.     In  this  con- 
nexion, they  have  their  just  and  natural  import  and  effect. 
In  the  present  case,  indeed,  the  defendant  had  no  option  at  all 
allowed  him.     He  went  on  shore  voluntarily,  it  is  true,  in  the 
ship's  service ;  but  the  master  thereupon  put  him  in  gaol,  and 
there  had  him  kept  in  confinement  until  the  ship  sailed  from 
the  port.     It  is  true,  that  the  mariner  had  previously  applied 
to  the  master  to  be  discharged,  and  was  willing  to  be  dis- 
charged from  the  ship.     But  the  master  refused  to  discharge 
him  ;  and  inflicted  upon  him  the  imprisonment,  as  a  punish- 
ment for  some  real  or  supposed  abusive  language,  used  by  the 
inariiier,  in  consequence  of  his  refusal  to  give  him  a  discharge* 
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In  short,  the  master  maliciously  and  without  justifiable  cause, 
sent  the  mariner  to  prison,  and  left  him  behind,  without  even 
giving  him  an  opportunity  to  express  willingness  or  unwilling- 
ness to  return.  It  is  one  thing  to  hav«  a  free  discharge  in  a 
foreign  port,  and  quite  another  thing  to  be  left  in  prison  there, 
under  the  pretence  of  promoting  the  wishes  of  the  party. 

Upon  this  intimation  of  the  opinion  of  the  Court,  the  de- 
fendant, with  the  consent  of  the  District  Attorney,  withdrew 
his  plea  of  not  guilty,  and  pleaded  nolo  cotUeiuier^,  and  there* 
upon  received  the  sentence  of  the  Court. 


John  H.  Albers  and  Chribtiah  Boam 
Albert  Whitney  and  others. 

The  Jadiciary  Act  of  1789,  eh.  S0»  §  33,  giYei  no  authority  to  the  Oonrts  of 
the  United  Statei  to  make  any  amendments  in  jodgments,  except  aa  to  de- 
fects and  want  of  form. 

The  doctrine  of  the  English  Courts  in  all  cases  of  ordinary  suits,  (excluding 
fines  and  recoveries*)  is,  that  judgments  and  records,  are  amendable  only, 
(1st)  where  the  case  is  within  the  reach  of  some  statute ;  and  (2d.)  where 
there  is  something  to  amend  by. 

At  common  law,  no  judgment  was  amendable  after  the  term  at  which  it  ?ras 
entered* 

Where  the  name  of  a  ]>arty  was  erroneously  stated  in  the  writ  to  be  Jmmes  H. 
AWers,  instead  of  John  H.  Albers,  which  was^  the  true  name ;  It  was  kM^ 
that,  as  the  misnomer  was  a  mistake  of /act,  not  apparent  upon  the  record| 
and  not  to  be  amended  by  any  matter  apparent  in  any  part  of  the  record, 
the  Court  were  not  authorized  to  make  the  amendment. 

Motion  to  amend  the  record  of  this  case,  in  which  judgment 
was  rendered  at  the  last  term  of  this  Court,  and  execution 
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issued,  upon  which  one  of  the  defendaots  was  arrested  and 
committed  to  gaol,  and  afterwards  was  sworn  out  of  gaol  under 
the  Insolvent  Debtors  Acts.     The  petition  was  as  follows  : 

^*  Your  petitioners,  John  H.  Alhers  and  Christian  Bom,  of 
the  city,  county,  and  State  of  New  York,  merchants,  under 
the  firm  and  style  of  J.  H.  Alhers  &  Born,  respectfully  state, 
that  at  the  last  April  Term  of  this  Court,  they  recovered 
judgment,  as  plaintifis,  in  a  certain  action  against  Albert  Whit« 
ney,  Rufus  C.  Kemp,  and  Benjamin  L.  Mann,  all  of  said 
Boston,  merchants  and  copartners  under  the  firm  of  Whitney, 
Kemp,  8l  Co. ;  that,  by  a  slight  clerical  error  in  the  writ,  the 
name  of  said  Alhers  was  written  James  H.  Alvers,  instead  of 
John  H.  Albers,  and  in  consequence  thereof,  so  appears  in 
the  record  of  the  judgment  in  said  action.  Wherefore,  they 
humbly  pray,  that  the  record  of  the  proceedings  and  judgment 
in  said  case  be  amended,  by  inserting  John  H.  Albers  in  place 
of  James  H.  Alvers,  where  the  same  occurs." 

£.  JT*.  Derfry,  in  support  of  the  application,  cited  the  fol- 
lowing authorities.  Gay  v.  Caldwell  (Hardin,  64)  ;  BrewH 
T.  Green  (6  Monroe,  341)  ;  Proba»co  t.  Probaseo  (2  Penn. 
1012)  ;  Mrnnh  r.  Berry  (7  Cow.  344  ;  3  Cow.  43,  note)  ; 
SmiUi  V.  Jaekion  (Paine,  486)  ;  Jaekeon  v.  Young  (1  Cow. 
131)  ;  Heah  v.  WilHame  (1  Fairf.  278)  ;  Bank  of  Mwbw-gh 
y.  &yiiioitr  (14  Johns.  219) ;  Statute  of  Amendment  and 
Jeoiails  (10  John.  507). 

Stort  J.  The  power  of  this  Court  to  grant  amendments 
is  dependent  upon  statute ;  and,  so  far  as  it  has  been  provided 
ibr,  it  is  by  the  32d  section  of  the  Judiciary  Act  of  1789, 
ch.  20.  That  section  provides,  ^^  That  no  summons,  writ, 
declaration,  return,  process,  judgment,  or  other  proceedings  in 
civil  causes,  in  any  of  the  Courts  of  the  United  States,  shall 
be  abated,  arrested,  quashed,  or  reversed,  for  any  defect  or 
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want  of  form ;  but  the  courts  shall  respectively  proceed  and 
give  judgment  according  as  the  right  of  the  cause  and  matter  of 
law  shall  appear  to  them,  without  regarding  any  imperfections, 
defects,  or  want  of  form,  in  such  writ,  &c.,"  except  only  such  as 
the  party  shall  specially  set  down  by  demurrer  as  causes  there- 
of. The  Courts  are  further  authorized  from  time  to  time  to 
amend  all  such  imperfections,  defects,  and  want  of  form,  other 
than  those  set  down  by  demurrer.  The  statute  then  proceeds  to 
declare,  that  the  Courts  '*  may  at  any  time  permit  either  of  the 
parties  to  amend  any  defect  in  the  process  or  pleadings,  (not 
adding,  as  in  the  preceding  part  of  the  section,  ^judgments 
and  proceedings,')  upon  such  conditions  as  the  said  Courts 
respectively  shall,  in  their  discretion  and  by  their  rules,  pre- 
scribe." 

Now,  upon  the  foundation  of  this  section,  no  authority  is 
given  to  the  Courts  of  the  United  States  to  make  any  amend- 
ments in  judgments,  except  as  to  defects  and  want  of  form. 
In  the  present  case,  the  amendment  is  not  of  any  matter  or 
defect  of  form.  The  form  of  the  declaration  is  right.  The 
defect  proposed  to  be  remedied  is  a  mistake  of  fact  in  the 
christian  name  of  one  of  the  plaintiffs.  This  mistake,  too,  is 
not  apparent  on  the  record,  nor  is  it  to  be  amended  by  any 
matter,  apparent  upon  other  parts  of  the  record.  But  it  is  to  be 
made  out  upon  affidavits  and  evidence  aliunde  to  establish  the 
fact.    There  is,  therefore,  nothing  on  the  record  to  amend  by. 

It  is  plain,  that  at  the  common  law  no  judgment  was  amend- 
able after  the  term  at  which  it  was  entered.  And  amendments 
could  be  made  in  the  process,  pleadings,  and  proceedings  only 
while  the  cause  stood  in  paper,  and  before  judgment.  The 
authority  to  amend,  then,  even  in  England,  in  cases  of  this 
sort,  is  dependent  upon  and  limited  by  statute.  Mr.  Tidd,  in 
bis  excellent  work  on  Practice,  has  laid  this  down,  as  the  clear 
doctrine  of  the  Courts,  in  all  cases  of  ordinary  suits  (excluding 
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fines  and  recoveries)  in  tbe  English. courts  of  justice.^  Judg- 
ments and  records  are  there  never  allowed  to  be  amended, 
except,  in  the  first  place,  where  tbe  case  is  within  the  reach 
of  some  statute ;  or,  in  the  next  place,  where  there  is  some- 
thing to  amend  by,  that  is,  where  there  is  some  memorial, 
paper,  or  other  minute  of  the  transactions  in  the  case,  from 
which  what  actually  took  place  in  the  prior  proceedings  can  be 
clearly  ascertained  and  known.^  In  the  case  before  us,  there 
has  been  no  mistake  in  the  prior  proceedings.  The  mistake  is 
ID  a  fact,  that  never  was  brought  out  in  the  prior  process,  or 
pleadings,  or  proceedings  in  the  cause.  It  is  a  mistake,  dehors 
the  record  and  proceedings,  a  mistake  in  the  christian  name  of 
one  of  the  plaintiffs,  which  could  not  be  made  apparent  ex- 
cept by  some  plea,  which  should  have  disclosed  it.  If  known 
to  the  defendants,  they  waived  the  objection,  and  submitted  to 
have  a  judgment  against  them  by  default. 

It  appears  to  me,  then,  that  this  is  not  a  case  for  any  amend- 
ment, authorized  to  be  made  by  this  Court.  Neither  do  I 
perceive,  in  what  respect  the  purposes  of  justice  would  be 
aided  by  the  amendment.  On  the  contrary,  as  one  of  the  de- 
fendants has  been  committed  on  the  execution,  which  issued  on 
the  judgment,  and  has  been  discharged  under  the  Poor  Debt- 
ors' Act  from  his  imprisonment,  there  might  be  danger,  that 
the  Court  might,  by  the  amendment,  do  injustice  or  injury  to 
him.  Suppose  a  new  execution  to  issue  after  the  amendment, 
might  not  that  defendant  be  taken  anew  in  execution,  notwith- 
standing his  former  discharge  ?  I  do  not  say,  that  he  could. 
But  we  ought  not  to  subject  him  to  the  hazard. 

Besides  ;  the  amendment  does  not  seem  necessary  for  any 
reasonable  object.  The  judgment,  as  it  stands,  concludes  all 
the  defendants,  as  to  the  very  defect  in  controversy  ;  and  it  is 

1 1  Tidd  Pract.  (9th  ed.  182a)  711,  712.  » Id.  713,  714. 
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not  now  open  to  them  to  contest  the  fact,  that  the  plaintiff's 
name  was,  as  stated  in  the  writ  and  declaration  ;  at  least,  so 
far  as  this  judgment  is  concerned,  its  validity  on  this  point  can- 
not be  questioned. 

JUotion  overruled. 


Joshua  L.  Bearse  and  others,  Libellants  for  Sal- 
vage, V.  Three  hundred  and  forty  Pigs  of  Cop- 
per, OF  the  Cargo  of  Ship  Mercury,  the  Wash- 
ington Insurance  Company,  and  others,  Claimants. 

Courts  of  Admiralty  will  not  encoara^^e  appeals  in  salvage  upon  slight  or 
frivolous  grounds,  or,  indeed,  in  any  cases,  except  upon  some  plain,  clear, 
and  determinate  mistake  of  law  or  fact  in  the  Ck>art  below,  which  is  man- 
ifestly not  justified  by  the  circumstances ;  and  the  onus  probandi  of  such 
mistake  is  upon  the  appellant. 

In  salvage  cases,  where  a  contract  is  made  between  the  parties  under  circum- 
stances, where  there  is  no  such  necessity,  as  to  require  immediate  relief,  at 
any  expense  or  hazard,  on  the  one  side,  and  on  the  other  there  is  no  obliga« 
tion  to  lend  the  required  assistance,  and  no  motive  to  take  advantage  of  the 
urgency  of  the  peril  in  driving  an  unconscionable  bargain,  the  Court  will 
adopt  and  enforce  the  contract  as  just  and  conscientious. 

The  maritime  policy  Is  to  make  a  liberal  allowance  in  salvage  cases.  The 
highest  compensation,  which  is  ordinarily  allowed  in  the  most  meritorious 
cases,  is  one  moiety,  and  that  is  rarely  given.  There  are  some  exceptions, 
as  where  the  property  saved  is  very  considerable,  and  the  danger  and  diffi- 
culty of  the  service  are  so  great  as  to  require  an  extraordinary  compensationt 

Where  several  contracts  for  salvage  services  were  made  at  various  socees- 
sive  times,  and  a  subsequent  salvage  service  was  performed,  under  no 
definite  contract,  the  rule  (of  salvage)  fixed  in  the  prior  contracts  was  held 
not  to  be  imperative,  but  only  to  be  an  auxiliary  circumstance  in  deter- 
mining what  was  a  fur  allowance  for  such  subsequent  salvage  service. 

Libel  for  salvage.  The  Libel  in  substance  stated  as  follows  : 
That  in  February,  1837,  the  ship  Mercurj,  owned  in  Boston, 
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Struck  upon  a  reef,  called  Pollock  Rip,  near  Monoinojr 
Point,  with  a  large  and  valuable  cai^o  of  wool  and  copper, 
and  was  totally  lost,  and  abandoned  to  the  underwriters.  That 
the  wreck  went  to  pieces,  and  among  other  things,  4600  pigs 
of  copper  became  imbedded  in  the  sand,  and  so  remained, 
and  became  derelict.  That  the  libdlant,  by  authority  given 
by  Thomas  Lamb  and  Caleb  Curtis,  agents  for  the  owners  of 
the  ship  and  cargo,  recovered  a  large  quantity  of  merchandise 
before  the  ship  sunk,  and  received  a  salvage  of  27^  per  cent,  on 
the  net  proceeds  of  some  of  the  property,  and  19  per  cent. 
on  the  residue.  That  in  August,  1828,  the  ship  having  sunk, 
the  libellants  and  agents  entered  into  a  contract,  by  which  50 
per  cent,  was  allowed  them,  on  all  the  copper  they  should  re- 
cover ;  m  pursuance  of  which,  they  did  recover  108  pigs  of 
copper,  and  delivered  them  to  Lamb  and  Curtis,  at  Boston, 
and  were  paid  one  half  the  net  proceeds.  That  they  were 
afterwards  authorized  to  watch  for  a  favorable  opportunity  to 
recover  more,  which  they  did,  during  the  whole  of  the  last 
winter ;  and  such  favorable  opportunity  having  presented  itself, 
the  libellants  diverted  their  schooner  Pearl  from  her  occupa- 
tion, as  a  fishing  vessel,  hired  suitable  persons,  and  procured 
machinery  and  apparatus  at  great  expense,  and  proceeded  to 
fish  up  pigs  of  copper  from  the  sand.  That  through  fear 
of  forfeiture  of  the  schooner,  they  surrendered  the  former 
license,  and  took  out  a  coasting  license,  and  devoted  the  ves- 
sel wholly  to  the  business  of  getting  up  this  copper.  That, 
between  the  1st  of  May  and  the  9th  of  June,  they  recover- 
ed, with  great  labor,  340  pigs  of  copper,  laboring,  on  an 
average,  20  out  of  the  24  hours  ;  and  that  the  average  depth 
of  water  was  11  feet,  and  at  high  tide,  16  feet.  That  the  li- 
bellants could  not  get  their  vessel  insured,  while  thus  engaged ; 
that  the  weather  was  rough,  and  Pollock  Rip  a  dangerous 
place.    That  the  vessel  received  great  damage,  and  was  much 
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eTc posed,  and  that  the  labor  was  far  greater  than  in  recovering 
the  former  portion  of  the  cargo.  That  the  libellants  suppos- 
ed, that  the  former  contract,  allowing  them  one  moiety  of  the 
proceeds,  still  subsisted,  or  if  it  did  not,  that  the  agent  would 
carry  out  the  spirit  of  that  contract ;  without  which  belief, 
they  would  not  have  undertaken  the  labor.  That  these  servi- 
ces were  worth  more  than  50  per  cent,  of  the  property  recov* 
ered.  That,  while  thus  employed,  on  or  about  the  20th  of  May, 
1839,  the  said  Lamb  wrote  to  the  libellants,  that  the  owners 
would  allow  only  one  third  of  the  proceeds  as  salvage,  which 
letter  was  received  while  the  libellants  were  employed,  and 
bad  recovered  considerable  copper  ;  and  that  they  immediately 
wrote  and  refused  to  agree  to  take  less  than  one  moiety,  and 
continued,  by  suitable  apparatus,  to  fish  up  the  copper,  intend- 
ing to  claim  such  compensation  as  the  Court  of  Admiralty 
should  decree.  That  on  the  9th  day  of  June,  the  said  Lamb 
ordered  them  not  to  recover  any  more,  unless  they  were  will- 
ing to  accept  one  third  of  the  net  amount,  which  they  refused. 
That  the  libellants  alone  have  performed  this  service  ;  and,  in 
consideration  of  its  danger  and  risk,  that  they  are  entitled  to 
meet  and  competent  service.  That  in  consideration  of  the 
risk  and  danger,  the  respondents  entered  into  a  contract  with 
one  or  more  persons,  to  recover  what  portion  of  the  copper 
they  were  able,  for  which  they  were  to  pay  over  to  the  said 
claimants,  25  per  cent,  and  no  more  ;  and  the  libellants  pray, 
that  a  true  copy  of  such  contract  may  be  annexed  to  the  answer. 
The  Answer  in  substance  stated  the  circumstances  of  the 
wreck  and  the  cargo,  and  admitted,  that  on  June  3d,  the  re- 
spondents made  a  contract  with  the  libellants,  allowing  theai 
27|  per  cent,  for  the  merchandise  recovered ;  and  further  stat- 
ed, that  in  consideration  of  the  greater  difficulty  of  obtaining  the 
copper  during  the  winter  season,  and  upon  the  representation 
of  one  Amariah*Harnden,-an  agent  of  the  respondents,  that  he 
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had  constructed  certain  machines,  peculiarly  well  adapted  for 
the  recovery  of  the  cargo,  they  entered  into  another  contract 
CD  August  4th,  1838,  allowing  one  moiety  of  the  proceeds, 
for  the  ensuing  three  months,  as  recompense  for  salvage  ser- 
vices, and  that  it  was  only  for  these  reasons,  and  for  this  lim- 
ited space  of  time,  that  the  respondents  would  make  such  a 
contract.  That  the  respondents  paid  the  libellants,  on  Sep- 
tember 1st,  1838,  $1656,  being  the  half  of  the  proceeds  of 
108  pigs  of  copper,  taken  up  in  those  three  months,  and  that  part 
of  these  pigs  had  been  recovered  before  making  this  contract, 
and  fraudulently  concealed  for  some  unlawful  purpose.  That 
40  pigs  only  had  been  recovered  during  the  month  of  August, 
and  that  the  Court  should  decree  the  whole  $  1656,  to  be  paid 
to  these  respondents.  That,  on  the  10th  of  November,  1838, 
the  same  contract  was  renewed,  to  run  to  March  1st,  and  that 
there  were  no  other  contracts.  That  the  machinery,  or  ap- 
paratus used,  was  a  pair  of  tongs,  not  exceeding  six  dollars 
in  value,  which  was  devised  by  A.  Harnden,  an  agent  of  these 
respondents,  and  that  the  other  apparatus  consisted  of  a  com- 
mon coal-hod  and  a  common  scoop,  of  the  cost  of  about  two 
dollars.  That  the  libellants  made  false  and  fraudulent  repre- 
sentations, to  induce  these  respondents  to  grant  them  a  higher 
compensation,  which  ought  not  to  be  decreed.  That  the  in- 
jury to  the  schooner  Pearl  arose  from  the  eagerness  and  hurry 
of  competition  with  other  vessels,  and  not  from  the  hazard 
and  exposure  ;  and  that  there  could  have  been  no  difficulty  in 
effecting  an  insurance  ;  and  that  there  was  no  exposure  of  life 
or  property.  That  the  libellants  never  had  cause  to  believe, 
that  any  contract  existed  after  March  1st,  1839.  That  by  a 
letter  of  May  25th,  1839,  these  respondents  offered  the  libel- 
lants one  third  of  the  proceeds  as  salvage  money,  which  offer 
they  refused  ;  and  that  their  continuance  in  their  labors  was  a 
violation  of  the  rights  of  these  respondents  ;  and  they  are. 
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therefore,  not  eotitled  to  compensation  ;  and  tbe  respondents 
pray,  that  if  the  Court  decree  any  compensation,  it  shall  not 
exceed  one  third  of  the  last  sum  oiSered.  That  all  the  letters 
show,  that  the  libellants  intended  to  act  under  the  ofier  of  the 
letter  of  May  25th,  1839.     That  a  contract  dated  April  2dd, 

1839,  and  renewed  for  the  term  of  a  year,  on  March  5th, 

1840,  has  been  entered  into  between  these  respondents  and 
James  Davis,  whereby  the  said  Davis  is,  at  his  own  expense, 
to  recover  as  much  of  the  cargo  as  he  can  ;  and  the  proceeds 
of  the  property  recovered  are  to  be  divided  in  the  propor- 
tion of  one  fourth  to  the  respondents  and  three  fourths  to 
Davis.  That  tbe  copper  is  less  exposed  and  more  embed* 
ded  in  sand  ;  and  that  the  said  Davis  has  been  at  great  ex- 
pense. 

The  Answer  prayed,  that  there  should  be  a  restitution  of  the 
copper,  and  that  the  libellants  should  be  decreed  to  pay  costs. 

The  case  was  argued  in  the  District  Court  by  WilUam 
Gray  and  C  6.  Loring^  for  tHe  respondents,  and  B.  R. 
Curtis  and  George  T.  CurtUy  for  the  libellants. 

The  District  Judge  at  the  hearing,  decreed  to  the  libellants 
the  sum  of  one  moiety  of  the  net  proceeds  of  the  copper. 

The  points  made  and  argued  by  the  counsel  for  the  respon* 
dents,  and  decided  by  tbe  learned  District  Judge,  were,  in 
substance  as  follows  : 

(1.)  It  was  denied,  that  the  property  was  derelict.  The 
Judge,  declining  to  settle  the  question  for  any  of  the  other 
cases,  held  it  not  to  be  a  derelict  as  to  these  libellants,  on  ac- 
count of  the  numerous  acts  of  ownership  exercised  by  the 
claimants,  and  known  to  the  libellants. 

(2.)  It  was  denied,  that  the  services  had  been  of  any  great 
benefit  to  the  claimants,  but  on  the  contrary,  that  the  libel- 
lants were  intruders,  who  had  no  right  to  intermeddle  with  the 
property.     The  Judge  cited  the  discussion  by  Domat  of  the 
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general  priaciple,  that  do  person  can  intermeddle  with  the 
aflairs  of  another,  without  some  request ;  but  said,  that  sal- 
vage services  were  an  exception  to  this  rule,  and  that  our  own 
law  had  its  rules  for  governing  cases  of  such  service.  He 
also  held,  that  the  evidence  clearly  showed,  that  when  the 
libellants  first  beg^n  their  enterprise,  it  was  approved  by  the 
owners,  and  that  this  approbation  was  afterwards  repeated, 
until  the  agent  of  the  owners  forbade  them  to  proceed  farther, 
unless  they  would  agree  to  work  for  one  third  of  the  proceeds. 

(3.)  It  was  denied,  that  the  libel  could  be  maintained  at  all 
in  remy  admitting  that  it  might  be  in  personamy  because,  as 
the  respondents  contended,  where  a  service,  which  would 
otherwise  be  a  salvage  service,  is  performed  by  contract,  the 
salvor  has  no  right  to  retain  the  property,  and  so  cannot  pro- 
ceed against  it.  But  the  Judge  held,  that  as  the  respondents 
had  denied  in  their  answer,  that  any  contract  subsisted  be- 
tween them  and  the  libellants,  at  the  time  the  property  was 
recovered,  which  also  appeared  upon  the  evidence,  the  libel 
was  rightly  brought  against  the  property,  whether  the  princi- 
ple contended  for  by  the  respondents  was  correct  or  not. 

(4.)  Certain  charges  of  fraud  were  made  by  the  respond- 
ents agamst  some  of  the  libellants,  the  principal  one,  noticed 
by  the  Coiut,  being,  that  Bearse  and  his  brothers  (the  four 
principal  libellants),  who,  with  one  Amariah  Hamden,  had,  in 
1838,  made  a  contract  with  the  owners,  by  which  they  were 
to  have  fifty  per  cent,  of  all  that  should  be  recovered  of  the 
Mercury's  cargo,  had,  before  the  making  of  the  contract,  re- 
covered a  lot  of  copper,  which  they  fraudulently  brought  into 
the  settlement,  and  upon  which  they  claimed  and  received  fifty 
per  cent,  under  said  contract.  But  the  Judge  refused  to  de- 
duct any  thing  from  the  salvage  compensation  on  account  of 
this  alleged  fraud,  being  of  opinion,  that  the  evidence  did  not 
sustain  it. 
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(5.)  The  case,  tben,  not  being  one  of  derelict,  the  learned 
Judge  said,  that  the  amount  rested  wholly  in  the  discretion  of 
the  Court.  Although  not  derelict,  yet  the  property  was  lost,  in 
the  sense  of  the  distinction  taken  by  some  writers.  It  was 
in  a  hopeless  condition,  as  appeared  from  the  amount,  which 
the  owners  had  repeatedly  been  willing  to  give,  and  had  once 
actually  given.  The  Court  must  have  some  guide  to  its  judg- 
ment ;  and,  upon  the  whole,  no  better  rule  could  be  assumed, 
than  that  proportion,  which  the  owners  by  their  own  estimate 
bad  fixed  and  formerly  paid  ;  and  he,  therefore,  decreed  one 
moiety  of  the  net  proceeds  of  the  property. 

From  that  decree  the  claimants  appealed  to  the  Circuit 
Court,  and  filed  the  following  causes  of  appeal. 

(1.)  Because  the  Court  erred  in  ruling,  that  the  services 
of  the  libellants,  alleged  and  attempted  to  be  proved,  were  of 
the  nature  of  a  salvage  service,  entitling  them  to  relief  as 
salvors. 

(2d.)  Because  the  Court  erred  in  referring  to  the  former 
contract,  between  the  owners  and  some  of  the  libellants,  made 
in  August  and  November,  1838,  and  the  owners  and  certain 
other  persons  made  in  April,  1839,  and  renewed  in  March, 
1840  ;  and  in  assuming  them  to  be  a  proper  standard  and  crite- 
rion, by  which  to  award  compensation  to  the  libellants  ;  the 
Court  having  stated,  in  the^  announcement  of  the  decree,  that 
these  contracts  were  considered  by  the  Court,  as  a  standard, 
furnished  by  the  parties  ;  and  without  which,  the  Court  would 
have  been  inclined  to  award  a  much  lower  compensation. 

(3d.)  Because,  if  the  libellants  were  entitled  to  any  thing, 
the  Court  erred  in  decreeing,  that  they  were  entitled  to  more 
than  one  third  part  of  the  net  proceeds  of  the  copper  recov- 
ered, because  it  was  proved,  that  prior  to  the  recovery  of  any, 
excepting  one  pig,  the  owners  offered  to  them  such  one  third, 
as  a  full  compensation,  and  that  the  libellants  proceeded  to 
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obtain  all,  which  is  libelled  in  this  suit,  after  such  offer,  and 
without  any  refusal  to  accept  the  same. 

(4th.)  Because  the  Court  erred  in  allowing  to  the  libellants 
any  compensation,  inasmuch  as  by  the  allowance  of  one  half 
part  of  the  net  proceeds,  the  Court  must  have  found,  that  the 
libellants  refused  to  proceed  under  the  said  offer  of  27th  of 
May  ;  and  if  such  refusal  took  place,  the  libellants,  in  proceed- 
ing thereafter  to  meddle  with  the  copper,  were  unlawful  intru- 
ders, or  at  most  rendered  a  voluntary  and  gratuitous  service, 
for  which  they  have  no  legal  claim  for  pecuniary  reward. 

(5th.)  Because  the  amount  decreed  to  be  allowed  to  the 
libellants  is  disproportionate  to  the  services  actually  rendered, 
and  manifestly  excessive. 

(6th.)  Because  the  decree  of  the  Court  is  otherwise  erro- 
neous, as  appears  by  the  pleadings  and  proofs. 

The  cause  was  now  argued  in  this  Court  by  Oeargt  T. 
CurtU  and  B.  R.  Curtis^  for  the  original  libellants,  and  by 
Wiltiam  Gray  and  Charles  G.  Loringy  for  the  appellants. 
The  first,  fourth,  and  sixth  reasons  of  appeal  were  waived  by 
the  appellants. 

Stort  J.  This  is  the  case  of  a  libeltn  rem  for  salvage  of 
a  part  of  the  cargo  of  the  ship  Mercury  of  Boston,  which  was 
sunk  on  a  reef  called  Pollock  Rip,  near  Monomoy  Point,  at 
the  extreme  of  Cape  Cod,  in  February,  1837.  The  libel  as- 
serts the  salvage  service  to  have  been  performed  by  the  libel- 
lants, in  recovering  the  copper  now  in  controversy,  under  the 
express  or  implied  sanction  of  the  claimants,  between  the  24th 
of  May,  1840,  and  the  9th  of  June  following.  The  general 
outline  of  the. leading  facts  is  accurately  stated  by  the  learned 
District  Judge  in  his  opinion  in  the  case  ;  and  to  that  I  gladly 
refer.  The  cause  has  been  very  ably  and  elaborately  argued  in 
this  Court,  both  upon  the  general  topics  of  law  and  fact,  and  the 
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more  exact  and  minute  details  of  fact  belonging  to  the  salvage 
service.  In  the  view,  which  I  take  of  the  matter,  it  becomes 
unnecessary  for  me  to  advert  to  many,  and  indeed  to  most  of 
these  topics  and  details,  because  it  seems  to  me,  that  the 
merits  of  the  case^  so  iar  as  the  same  are  now  proper  for  the 
consideration  of  this  Court,  lie  in  a  narrow  compass,  and, 
although  very  properly  examined  and  considered  by  the  learn- 
ed District  Judge,  are  not  necessary  to  be  here  reviewed. 

It  is  well  known,  that  in  salvage  cases  the  appellate  Courts 
of  the  United  States,  sitting  in  Admiralty,  are  not  disposed  to 
encourage  appeals  upon  light  or  frivolous  grounds,  nor,  indeed, 
in  any  case,  except  where  there  has  been  some  plain,  clear^ 
and  determinate  mistake  of  law  or  fact,  which  has  ted  to  an 
erroneous  and  extravagant  diminution  or  increase  of  salvage, 
beyond  what  the  circumstances  manifestly  justify.  The  allow- 
ance of  salvage  rests  in  the  exercise  of  the  sound  discretion  of 
the  Court ;  and  it  would  be  most  mischievous  to  the  interests 
of  all  concerned,  and  would  encourage  protracted  litigation, 
and  in  some  cases  ruinous  expenses  to  the  parties,  if,  where 
that  discretion  is  fairly  and  reasonably  exercised,  the  appellate 
Court  should  entertain  jurisdiction  ;  and  because  it  might  not 
originally  have  arrived  at  exactly  the  same  conclusion,  as  to  the 
rate  of  salvage,  in  the  exercise  of  its  own  discretion,  there* 
fore  it  should  reverse  the  decree  of  the  inferior  Covrt.  If 
there  ever  can  be  any  class  of  cases,  to  which  the  doctrine  most 
emphatically  applies,  InUreit  ReipubUcxj  iU  finis  sit  liiinmj 
that  of  salvage  constitutes  the  class.  The  merits  of  such  ser* 
vices  rarely  admit  of  any  definite  and  exact  computation ;  and 
it  would  be  delivering  over  the  whole  subject  to  intermbable 
doubts,  to  encourage  the  efforts  of  the  parties  to  gauge  the.dis* 
cretion  of  different  Courts,  and  to  run  a  race  for  victory  upon 
the  chances  of  the  possible  differences  of  judicial  opinion, 
necessarily  connected  with  the  accidental  views,  or  the  com- 
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plexional  habits  of  thought  of  different  minds.  In  matters  of 
mere  discretion,  the  mind  of  man  must  ever  be  varium  et  mu- 
lafriie.  It  is  on  this  account,  that  it  has  become  a  general 
rule,  I  had  almost  said  a  fixed  law,  of  our  appellate  Courts, 
sitting  in  Admiralty,  not  to  change  the  decree  of  the  Court 
below,  unless  there  is  an  exceedingly  strong'  case  made  out  of 
an  abuse  or  palpable  mistake  in*  the  exercise  of  its  discretion 
in  the  decree  of  salvage. 

Having  made  these  preliminary  remarks,  my  duty  then  is 
to  ascertain,  whether  there  has  been,  in  the  salvage  awarded 
by  the  present  decree,  any  such  palpable  mistake ;  for  there 
is  no  pretence  to  suggest^  that  there  has  been  any  abuse  in  the 
exercise  of  the  discretion  of  the  Court.  And  here  the  case, 
in  the  aspect,  which  it  has  assumed  at  the  argument  in  this 
Court,  is  reduced  to  the  narrower  consideration,  whether  the 
salvage  ought  to  be  one  moiety,  or  one  third  of  the  net  pro-* 
ceeds.  The  learned  counsel  for  the  appellants  have  not  con* 
tended  against  the  allowance  of  one  third,  but  have  candidly 
admitted,  that  they  shall  make  no  struggle  in  opposition  to  it. 

In  looking  at  the  facts  of  the  present  case,  we  at  once  see, 
that  it  is  one  of  the  few  and  excepted  cases,  in  which  there 
may  be  a  private  contract,  fixing  the  rate  of  salvage,  which 
will  be,  and  ought  to  be,  obligatory  between  the  parties.  The 
situation  of  the  parties,  the  nature  of  the  service,  and  the  ab- 
sence of  all  controlling  necessities,  requiring  immediate  relief, 
CD  one  side,  at  any  expense  and  hazard,  in  order  to  escape 
from  impending  perils  and  <  calamities  ;  and  on  the  other  side, 
the  absence  of  any  duty  to  lend  the  required  i^sistance,  or  any 
motive  to  take  advantage  of  the  necessities  and  urgencies  of 
those  perils  and  calamities,  to  drive  a  hard  and  unconscionable 
bargain  ;  these  circumstances  make  it  a  case,  where  the. Court 
not  only  looks  with  indulgence  upon  such  a  contract,  but  enr 
deavours  to  fortify  itself  against  the  exercise  of  mere  discre- 
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tion,  by  adopting  and  enforcing  such  a  contract,  as  equally 
just,  moral,  and  conscientious. 

Now,  in  respect  to  the  salvage  service,  here  in  controversy, 
there  is  not,  in  my  judgment,  any  ground  to  assert,  that  any 
fixed  or  definite  contract  for  the  service  existed  between  the 
parties,  as  did  exist  in  relation  to  other  similar  salvage  ser- 
vices about  the  same  property  at  prior  periods  between  these 
salvors  and  other  independent  salvors.  These  latter  contracts 
cannot,  then,  furnish  a  positive  rule  for  the  exercise  of  the 
discretion  of  the  Court  upon  the  present  occasion.  They 
may  furnish  auxiliary  grounds  to  assist  the  judgment  of  the 
Court,  as  to  what  the  parties  thought,  at  different  periods,  was 
a  fair  allowance  for  services  of  the  like  sort ;  but  they  cannot 
properly  control  or  direct  its  judgment,  since  the  circum- 
stances might  not,  in  all  respects,  be  the  same  ;  or  the  parties 
may,  upon  a  more  exact  review,  have  changed  their  opinion 
as  to  the  relative  value  and  difficulty  of  the  service. 

The  present  salvage  was  begun  about  the  24th  of  May, 
1840,  (the  particular  day  is  not  very  material,)  under  the 
sanction  of  the  claimants.  As  soon  as  it  was  made  known  to 
the  latter,  they  at  once  promptly  replied,  and  informed  the 
salvors,  that  they  should  be  willing  to  give  one  third  of  the 
value  of  all  the  property  saved.  This  offer  was  not  (as  I 
think  the  fair  result  of  the  evidence  shows)  accepted ;  but  it 
was  deemed  by  the  salvors  too  low.  Still  the  salvors  went  on 
with  their  service,  with  the  acquiescence  of  the  agent  of  the 
claimants,  expecting,  without  doubt,  that  subsequent  negotia- 
tions would  lead  to  an  ultimate  increase  of  the  salvage.  On 
the  7th  of  June  following,  the  salvors  were  definitively  in- 
formed, that  no  more  than  one  third  would  be  allowed,  and 
that  if  they  did  not  accede  to  the  proposal,  they  might  quit 
the  service,  and  the  enterprise  would  be  carried  on  by  others. 
The  salvors  refused  to  accept  the  proposal,  and  left  the  em- 
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plojment,  and  never  afterwards  resumed  it.  Their  present 
claim  is,  therefore,  limited  to  the  mere  question  of  a  quantum 
meruit ;  there  being  no  specific  contract  to  regulate  it.  They 
certainly  had  a  right  to  decline  the  offer  of  one  third  ;  and,  on 
the  other  hand,  the  claimants  had  an  equal  right  to  refuse  any 
increase  thereof.  The  Court  is  driven  to  the  necessity  of 
deciding,  what  is  the  proper  allowance  ;  not,  indeed,  upon  the 
footing  of  a  mere  quantum  meruit  for  labor  and  services,  upon 
the  dry  principles  of  the  common  law,  but  upon  the  footing  of 
a  quantum  meruit,  upon  the  enlarged  principles  and  policy  of 
maritime  jurisprudence  in  salvage  causes,  where  many  other 
ingredients  enter  into  the  question.  Many  of  these  ingredients 
were  adverted  to  by  this  Court,  in  the  case  of  The  Emuhua. 
(i  Sumner  R.  207,  213,  214.)  To  which  ought  to  be 
added,  the  maritime  policy  of  making  the  allowance  liberal,  in 
order  to  secure  fidelity,  honesty,  and  activity  in  the  service, 
and  to  cut  off  the  strong  temptations  to  private  plunder  and 
embezzlement,  in  order  to  make  up  any  supposed  deficiency 
of  compensation  under  the  ordinary  principles  of  the  com- 
mon law. 

In  a  general  sense,  the  highest  compensation,  which  Courts 
of  Admiralty  are  in  the  habit  of  awarding,  in  the  most  merito- 
rious cases,  is  one  moiety.  There  are  exceptions,  indeed ; 
but  they  are,  where  the  property  saved  is  very  inconsiderable, 
and  the  gallantry,  and  danger,  and  difficulty  of  the  service  have 
been  so  great,  as  seemed  to  require  an  extraordinary  compen- 
sation, hardly  to  be  measured  in  value.  But  except  in  such 
peculiar  cases,  a  moiety  has  rarely  been  exceeded  ;^  and,  in- 
deed, even  a  moiety  has  rarely  been  given,  except  in  cases  of 

1  See  the  Jonge  Basticutn  (5  Rob.  R.  322),  where  two  thirds  of  the 
▼alue  was  given.  But  there  it  was  a  case  of  derelict,  and  of  great  peril 
and  extraordinary  merit  in  performing  the  service,  and  the  property 
saved  was  not  large. 
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derelict.^  The  present  case,  certainly,  does  not  fail  within 
that  predicament.  TbQ  property  faas  never  been  treated  either 
by  the  owners  or  by  the  salvors  as  derelict  ;'.but  all  operations 
respecting  it  have  been  constantly  under  the  advice,  sanction^ 
and  superintendence  of  the  owners^  who  have  in  the  strictest 
sense  asserted.,  as  they  had  a  right  to  assert,  a  continual  claim 
pver  it.  We  may,  therefore,  at  once  dismiss  all  considera- 
tion of  it  either  as  a  case  of  derelict  or  of  quasi  derelict. 
.  I  agree,  that  in  the  present  case,  the  onu$  probandi  is  on 
the.  appellants  to  .displace  the  allowance  of  the  moiety  by  the 
District  Court,  by  some  clear  and  important  grounds  of  mis- 
take in  the  application  .of  the  facts  or  principles  of  law.  But 
when  the  allowance  is  the  highest  rate,  which  is  usually  allowed 
in,  the  most  favored  cases,  it  seems  to  me,  that  the  facts  ought 
to  show,  that  the  case  in  judgment  belongs  to  that  category. 
If  the  case  were  one  standing  upon  a  fixed  private  contract, 
it  would  be  wholly  unnecessary  to  look  to  such  considerations. 
But  if  the  highest  reward  in  ordinary  cases  is  given,  the  Court 
ought  to  see,  that  that  reward  was  fairly  earned  by  services,  to 
which  it  is  properly  and  usually  applied  ;  that  is,  to  cases  of 
extraordinary  peril,  or  suffering,  or  gallantry,  or  long  and  con- 
tinued services  of  an  excessively  exhausting  and  pressing  na- 
ture. It  is  not  enough  to  say,  that  the  parties  contracted  at 
another  period,  and  then  estimated  the  value  of  the  like  ser- 
vices at  the  same  high  rate.  If  it  were  admitted,  (and  it  has 
been  denied  at  the  argument,)  that  the  circumstances  were 
essentially  the  same,  that  fact  would  not  govern  the  present 
case  ;  because,  the  parties  in  matters  of  contract  may  agree  ac* 
cording  to  their  pleasure,  and  afterwards  vary  the  same  at  their 
pleasure.  If,  in  dealing  with  the  same  or  with  different  salv- 
ors at  one  time,  they  estimate  the  value  of  the  salvage  services 


1  See  Hu  ^quHa  (I  Rob.  R.  37, 43  to  46). 
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to  be  rendered  at  27 ^  per  cent,  of  the  value  of  the  property, 
at  another  time  at  50  per  cent.,  and  at  another  time  at  75  pet 
cent.  ;  and  at  the  time,  when  other  alid  new  salvage  aervicefi  are 
required,  at  33  per  cent.,  it  is  not  a  necessary  or  a  natural  iih» 
ference,  that  the  lugher  sums  approach  more  nearly  to  a  just 
equivalent  for  themy  than  the  intermediate  suras.  And,  if  the 
local  position  of  the  property  is  such,  that  it  is  liable  to  be 
buried  up  in  tho  shifting  sands  of  a  reef^  exposed  to  the  whole 
storms  of  the  ocean,  which  sands  are  sevtera}  feet  deeper  at 
some  times  than  at  others,  it  is  very  obvious,  that  .a  sensible 
change  of  circumst^ces,  as  to  the  depth  of  the  tonds,  might 
induce  the  belief,  that  the  enterprise  of  rescuing  the  property 
would  be  far  more  laborious  and  uncertain,  and  worth  far  more 
at  the  unfavorable,  than  at  the  favorable  periods.  There  is, 
abo,  great  difficulty  in  affirming  in  cases  of  this  sort,  that,  at  dis^^ 
taot  intervals  of  time,  all  the  circumstances  are  treated  by  both 
parties,  as  precisely  in  their  substance  similar,  throughout. 
Many  ingredients  of  despondency  or  hope,  of  active  prepara- 
tion, or  languid  effort,  may  vary  the  judgment  of  the  owners  al 
diffisrent  times,  even  if  there  be  no  essential  change  in  the  local 
state  of  the  property.  There  was  much  ground  for  fluctua-' 
tion  of  opinion  on  this  point,  on  the  part  of  the  owners,  since 
the  property  was,  as  has  been  forcibly  stated  by  the  District 
Judge,  adoptii^  the  language  of  Loccenius,  always  treated  by 
them,  not  as  derelict,  but  as  submerged,  non  in  derelictOy  aed 
in  deperdito. 

It  appears  to  me,  then,  that  the  Court  is  not  at  liberty  to 
adopt  the  rate  of  salvage,  fixed  in  the  prior  contracts,  as  a  posi- 
tive or  controlling  rule,  but  merely  to  examine  them  as  admin* 
icular  circumstances,  to  assist  its  own  judgment.  With  the 
greatest  deference  for  the  learning  and  ability  of  the  District 
Judge,  I  cannot  but  think,  that  these  prior  contracts  had  too 
controlling  an  influence  over  his  judgment.  As  I  understand  his 
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opinion,  but  for  these  prior  contracts,  he  would  have  been  satis- 
fied with  awarding  the  sum  of  two  fifths  of  the  value  of  the  cop- 
per to  the  salvors,  not,  indeed,  as  an  exercise  of  what  Cleirac 
denominates  judicium  rusticum  (although  I  am  far  from  think- 
ing that  such  a  rule  may  not  in  some  cases  be  properly  re- 
sorted to)  ;  but  as  an  apportionment,  just  and  equitable,  under 
the  circumstances  of  the  present  case,  and  not  unfrequently 
awarded  in  Admiralty  suits  for  salvage.  If  he  had  done  so,  I 
confess,  that  I  should  have  seen  no  reason  to  complain  of  his 
decree,  and  should  have  declined  to  interfere  with  it. 

But  the  allowance  of  a  moiety  certaihiy  stands  upon  a  dif- 
ferent footing  ;  and,  as  has  been  already  stated,  is  rarely  award- 
ed, except  in  cases  of  extraordinary  peril,  difficulty,  and  dis- 
tress. Do  any  circumstances  of  that  sort  constitute  ingre- 
dients in  the  present  cause  ?  It  appears  to  me,  that  they  do 
not.  There  was,  in  fact,  no  uncommon  peril,  or  exposure,  or 
difficulty  in  this  salvage  service.  There  was  no  hazard  of  life ; 
no  storms  were  encountered  ;  and  no  excessive  and  exhausting 
labors,  which  either  endangered  health,  or  required  unceasing 
nocturnal  vigilance,  and  abstinence  from  rest.  The  season  was 
mild ;  and  if  the  weather  became  boisterous,  there  was  a  safe 
and  easy  retreat  to  the  main  shore,  within  three  or  four  miles. 
I  do  not  mean  to  say,  that  the  labor  and  services  bestowed 
were  of  an  ordinary  sort,  and  merely  such  as  might  be  com- 
manded by  the  common  daily  pay  in  nautical  business.  Far 
from  it.  They  were  of  a  much  higher  character,  and  are  enti- 
tled to  a  more  ample  reward. 

The  owners  offered  one  third  ;  the  salvors  demanded  at  least 
a  moiety.  It  was  clearly  not  a  very  tempting  employment ; 
for  the  salvors  rejected  the  one  third,  and  quitted  it.  The  sal- 
vors, who  succeeded  them  in  the  enterprise,  under  the  auspi- 
ces of  the  owners,  were  in  efiect  paid  one  third  ;  the  crew  of 
one  of  the  salvor's  vessels  receiving  that  rate  from  the  begin- 
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Dingf  by  contract ;  and  the  crew  of  the  other  salvor's  vessel 
being  at  first  hired  upon  daily  wages,  but,  becoming  dissatis* 
fied  with  that  compensation,  they  were  afterwards  allowed  at 
the  same  rate.  So,  that  I  think,  that  I  am  at  liberty  to  pre- 
sume, that  this  was  the  lowest  rate,  at  which  any  suitable  per- 
sons could  be  hired  to  perform  the  like  service.  Indeed,  I 
understand,  from  the  argument,  that  under  the  contract  of  Da- 
vis and  others  with  the  owners,  for  which  they  were  to  receive 
75  per  cent.,  in  consequence  of  the  greater  depth,  at  which 
the  other  copper  lay  in  and  about  the  bottom  of  the  vessel, 
these  latter  salvors  did  not,  in  fact,  taking  into  consideration 
the  length  of  time,  which  they  were  employed,  and  the  quanti- 
ty of  copper,  which  they  saved,  receive  a  proportionate  com- 
pensation approaching  to  that,  which  the  libellants  would  re- 
ceive, by  a  salvage  of  one  third.  I  do  not,  however,  dwell  on 
this  ;  because,  being  performed  under  a  special  contract  for  a 
more  protracted  service,  Davis  and  others  must  take  it  for  bet- 
ter or  for  worse.  The  events  might  have  turned  up  in  their 
favor  ;  and  then  they  would  have  received  a  much  larger  com- 
pensation. 

It  is  said,  that,  when  the  owners  offered  the  one  third,  they 
did  so,  because  they  expected,  that  the  libellants,  if  they  ac- 
cepted it,  would  continue  in  the  service,  as  long  as  it  could  be 
useful,  or  should  be  required.  But  no  such  terms  were  con- 
tained in  the  stipulation  ;  and,  indeed,  the  offer  was  mani- 
festly of  one  third,  so  long  as  they  should  choose  to  remain  in 
the  employment.  It  was  one  third  of  what  they  should  save, 
without  any  condition  as  to  the  length  of  time,  or  the  extent 
of  labor,  or  the  amount  of  the  property  saved.  In  this  respect 
all  the  other  contracts  with  the  libellants,  (as  well  as  this  of- 
fer,) may  perhaps  be  properly  distinguishable  from  the  contract 
with  Davis  and  others,  who  certainly  engaged  for  some  posi- 
tive efforts,  and  incurred  some  expenses,  to  accomplish  the 
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object,  although  they  were  DOt  bound  to  continue  those  efforts 
for  any  certain  length  of  time.  But  the  contract  of  Davis 
and  others  cannot,  as  has  been  already  suggested,  govern  the 
present  claim,  even  though  it  may  have  turned  out  to  be  a 
losing  or  inadequate  bargain  ;  since  we  are  not  to  judge  of 
this  salvage  service  by  after  events,  in  which  other  salvors 
were  concerned. 

The  view,  then,  that  I  take  of  the  case  is  this,  that  the  for- 
mer contracts  may,  in  a  great  measure,  be  laid  out  of  the  case, 
at  least,  so  far  as  they  are  supposed  to  furnish  any  positive 
rule  for  decision.  In  this  respect  I  am  compelled  to  come  to 
a  different  conclusion  from  the  District  Judge  ;  and,  as  this 
seems  to  have  formed  the  very  foundation  of  his  decree,  I 
feel  myself,  with  whatever  reluctance,  bound  to  state,  that 
it  is  not  maintainable.  I  cannot  think,  that  the  facts  of  the 
present  case,  calling  for  the  exercise  of  the  sound  discre- 
tion of  the  Court,  would  justify  me  in  the  allowance  of  one 
moiety  ;  since  that  would  be  to  award  the  highest  compensa- 
tion, given  only  under  extraordinary  circumstances,  to  a  case, 
where  no  such  circumstances  are  presented.  On  the  other 
hand  the  proffered  allowance  of  one  third  was  in  the  present 
case  treated  as  a  suitable,  but  at  the  same  time,  as  a  strict 
measure  of  compensation  by  the  owners,  and  does  not  exceed, 
what  they  gave  to  others,  and,  indeed,  to  strangers.  Now,  it 
seems  to  me,  that  the  libellants  are  entitled  to  a  more  favora- 
ble consideration,  because  they  were  employed,  from  time 
to  time,  during  a  considerable  portion  of  two  years,  to  watch 
the  shifting  state  of  the  property,  and  to  communicate  to 
the  owners  whatever  favorable  changes  might  take  place* 
They  undertook,  and  they  performed  this  duty  ;  and,  in  my 
judgment,  with  entire  fidelity  to  the  interests  of  the  owners  ; 
and  they  have  received  no  distinct  compensation  therefor. 
They  were  the  first  to  ascertain,  and  to  communicate  to  the 
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owners,  the  favorable  change  of  the  state  of  the  property  in 
May,  1840  ;  and  they  promptly  availed  themselves  of  the  op- 
portunity of  engaging  in  the  service,  without  waiting  for  the 
results  of  a  tardy  negotiation  for  compensation.  Under  such 
circumstances,  it  appears  to  me,  that  they  are  fairly  entitled 
to  a  more  favorable  consideration  from  the  owners  than  others, 
who  came  in  at  a  later  hour,  and  had  bestowed  no  like  watch- 
fulness and  effort.  It  is  somewhat  of  a  stern  and  harsh  exer- 
cise of  right  by  the  owners,  to  put  aside  the  claims  of  per- 
sons, who  have  been  prompt  to  communicate  intelligence,  and 
to  act  with  spirit  for  their  interests,  and  to  deal  with  them  with 
the  cold  and  reluctant  caution  of  a  bargain  with  mere  stran- 
gers. I  think,  that  the  owners  were  bound  to  make  a  more 
liberal  allowance,  than  one  third,  on  account  of  these  peculiar 
merits  of  the  libellants.  The  sum  of  two  fifths,  which  the 
District  Judge  thought  reasonable,  independent  of  any  con- 
tract, appears  to  me  to  reach  the  true  equities  of  the  case,  not 
as  a  jiidicium  rusticum,  but  as  a  just  estimate  of  the  aggregate 
merits  of  the  libellants  in  the  pr)esent  case,  under  all  the  cir- 
cumstances. I  shall,  therefore,  reverse  the  decree  of  the  Dis- 
trict Court,  as  to  the  allowance  of  a  moiety,  and  shall  allow 
two  fifths  of  the  net  proceeds,  as  salvage  to  the  libellants. 

The  costs  of  the  appeal  ought,  in  my  judgment,  to   be 
borne  as  a  common  charge  on  the  whole  property  saved. 
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V, 

Frankliit  Hemp  and  Bagging  Company. 

Where  a  contract  was  made  to  manufacture  certain  articles,  and  no  time  was 
apeoiiied  in  tlie  contract,  within  which  they  should  he  completed  and  deliv 
ered ;  it  was  held,  that  the  law  imported,  that  the  goods  should  be  manufac- 
tured and  delivered  within  a  reasonable  time;  and  that  parol  evidence 
was  admissible,  as  evidence  of  what  the  parties  considered  reasonable  time, 
but  not  for  the  purpose  of  varying  or  controlling  the  terms  of  the  written 
contract 

This  was  an  actiou  of  assumpsit,  brought  by  the  house  of 
Cocker  &  Sons,  extensive  manufacturers  of  machinery  and 
hardware  in  England,  against  the  Franklin  Hemp  and  Bagging 
Co.,  a  corporation  formerly  engaged  in  the  manufacture  of 
cotton  bagging  in  Boston,  to  recover  damages,  upon  the  refu- 
sal of  defendants  to  accept  certain  copper  gill  stocks  and  steel 
pins  manufactured  by  the  plaintiffs,  upon  a  contract  in  writing 
made  by  them  with  the  defendants,  in  July,  1836. 

The  articles  ordered  by  the  defendants  were  to  be  used  as 
a  part  of  the  machinery  in  their  factory.  The  contract,  on 
which  the  action  was  brought,  was  in  writing,  and  contained 
the  agreements  of  the  parties,  as  to  the  size,  quantity,  and 
construction  of  the  articles  ordered  ;  the  price  and  mode  of 
payment  for  the  same,  and  place  of  delivery,  viz.  at  New 
York ;  but  it  contained  no  stipulation  whatever,  as  to  the  time 
in  which  the  articles  were  to  be  completed  and  delivered  to 
the  defendants. 

The  defence  rested  on  two  grounds.  1st.  That  a  specific 
time  had  been  verbally  agreed  upon  between  the  agents  of  the 
contracting  parties,  within  which  the  articles  were  to  be  de- 
livered, which  time  had  elapsed  before  their  delivery.     And 
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2d.  That  if  that  were  not  so,  the  articles  ordered  were  in  any 
event  to  be  delivered  within  a  reasonable  time  ;  and  that  there 
had  been  such  an  unreasonable  delay  in  the  execution  of  the 
order  on  the  part  of  the  plaintiffs,  as  to  discharge  the  defend* 
ants  from  any  obligation  to  accept  and  pay  for  the  articles. 

It  appeared  in  evidence,  that  the  order  for  the  articles  was 
dated  the  13th  of  July,  1836,  and  was  received  in  England 
on  the  27th  of  August  of  that  year  ;  that  the  manufacture 
of  the  articles  was  commenced  about  the  last  of  October,  or 
the  1st  of  November,  and  was  completed  on  the  31st  of  De- 
cember, 1836,  and  they  were  forwarded  to  New  York  by  the 
first  packet  from  Liverpool,  which  could  take  them,  where, 
however,  they  did  not  arrive  until  March  14th,  1837,  owing 
to  an  unusually  long  passage.  Upon  arrival  there,  they  were 
tendered  to  the  defendants,  and  refused  by  them. 

Evidence  was  also  introduced  by  the  plaintiffs,  showing, 
that  in  the  whole  year,  18^,  and  more  especially  in  the  two 
months  preceding  the  receipt  of  this  order  in  England,  there 
bad  been  a  very  great  press  of  business  upon  the  plaintiffs, 
and  a  vast  increase  of  orders  for  gill  stocks  and  pins  of  the 
usual  kinds.  It  was  also  proved  by  an  inspection  and  exam- 
ination of  their  order-book,  which  was  sent  out  from  England 
upon  the  requisition  of  the  defendants,  that  the*  plaintiffs  had 
not  previously  received  any  orders  for  an  article  of  a  pattern 
and  construction  like  that  ordered  by  the  defendants.  And 
several  machinists  were  introduced,  whose  evidence  tended  to 
show,  that  the  articles  ordered  by  the  defendants  were  of  a 
very  peculiar  and  unusual  construction  ;  which  circumstances, 
as  the  plaintiffs  contended,  accounted  reasonably  for  the  delay 
in  the  execution  of  the  order. 

There  was  a  direct  conflict  of  evidence  upon  the  other 
point,  whether  any  specific  time  had  been  agreed  upon  by  the 
parties  as  a  part  of  the  contract.     Several  witnesses  testifying 
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in  behalf  of  the  defendants,  that  it  was  distinctly  agreed  by 
the  plaintiffs'  agent,  when  the  order  was  given,  and  as  a  part 
of  it,  that  the  articles  should  be  delivered  in  four  months,  or 
by  the  end  of  November,  at  farthest. 

Upon  the  other  band,  the  plaintiffs'  agent,  Mr.  James 
Cocker,  testified,  that  he  did  not  agree,  that  the  articles 
should  be  completed  and  delivered  within  any  specified  time, 
though  it  was  admitted,  that  be  had  stated  ^  be  bad  no  doubt, 
that  the  articles  could  be  completed  in  thirty  days,  and  deliv- 
ered in  ninety  days  or  four  months  at  farthest ;  and  that  such 
was  bis  expectation  at  the  time  of  entering  into  the  contract ; 
and  he  further  testified,  that  he  absolutely  refused,  when  re- 
quested by  the  defendants,  to  fix  a  time  as  a  part  of  the  con- 
tract, because  be  could  not  know  the  state  and  condition  of  the 
plaintiffs'  business,  or  their  engagements,  or  their  ability  to  ex- 
ecute the  order  in  the  time  named.  The  written  contract 
itself,  and  sundry  letters  of  the  parties  relating  to  the  contract, 
written  before  any  controversy  arose,  and  which  were  silent 
on  the  matter  of  time,  as  making  a  part  of  the  contract,  were 
strongly  urged,  and  relied  upon  by  the  plaintiffs,  as  support- 
ing and  entirely  confirming  Mr.  Cocker's  testimony  in  this 
respect. 

The  case  was  argued  by  O.  G,  Loving  and  Dehon^  for  the 
plaintiffs  ;  and  by  FUtcher  and  Bartlett^  for  the  defendants. 

Stort  J.  said.  Where  parties  have  reduced  their  contracts 
to  writing,  the  contract  so  written  must  be  taken  to  contain 
all  the  agreement  between  them  in  relation  to  the  subject 
matter  thereof.  And  when  no  time  (as  in  this  instance)  is 
mentioned  in  the  contract,  the  law  fixes  that  element  of  the 
contract,  and  declares  it  to  be  intended  by  the  parties,  that  it 

1  See  ante,  p.  169. 
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is  to  be  executed  within  a  reasonable  time.  Under  such 
circumstances,  parol  evidence  is  inadmissible  to  vary  and 
control  the  written  contract,  by  proving,  that  a  specific  time 
has  been  verbally  agreed  on  by  the  parties,  within  which  the 
contract  should  be  executed.  But  such  evidence  may  be 
admitted  for  the  purpose  of  showing,  what  the  parties  con- 
sidered to  be  a  reasonable  time,  when  they  made  the  contract, 
and,  as  a  fact,  tending  to  show,  what  is  a  reasonable  time. 

But  for  special  reasons  in  this  case,  I  shall  leave  it  to  the 
jury  to  find,  whether  or  not  any  specific  time  was  verbally  agreed 
upon,  as  a  part  of  the  contract,  within  which  the  goods  were 
to  be  delivered,  as  is  contended  for  by  the  defendants.  And, 
if  they  are  satisfied,  that  a  time  was  so  agreed  upon,  I  in- 
struct them  to  find  a  verdict  for  the  defendants. 

The  Judge  further  instructed  the  jury,  that  what  was  a  rea- 
sonable time  in  this  case,  was  a  question  depending  upon  the 
peculiar  circumstances  of  the  case  ;  and,  after  reviewing  the 
evidence  in  the  cause,  applicable  to  that  question,  he  left  it  to 
the  jury  to  say,  whether  the  plaintifis  bad  used  due  diligence, 
and  executed  the  order,  under  all  circumstances,  within  a  rea- 
sonable time  ;  or  whether  there  was  such  delay  in  the  execu- 
tion of  the  order  on  their  part,  as  discharged  the  defendants. 

The  jury  returned  a  verdict  for  the  plaintiffs,  for  the  whole 
amount  claimed  and  interest. 
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Ctrus  Alden  akd   others 

TiMOTHT    M.    DeWET   and   ANOTHER. 

In  an  action  for  an  infringement  of  a  patent  right,  evidenoe  that  the  inven- 
tion of  the  defendant  is  better  than  that  of  the  plaintiff,  is  improper,  except 
to  show  a  substantial  difference  between  the  two  inventions. 

Where  the  defendant  offered  evidence  to  show,  that  the  invention  was  not 
oriipnal  with  the  plaintiff,  but  that  the  improvement,  for  which  he  had 
taken  oat  letters  patent,  had  been  suggested  to  him,  although  the  preoiae 
mode  of  carrying  it  into  operation  had  not  been  suggested ;  the  Court 
instructed  the  jury»  that  the  true  question  was,  whether  the  improvement 
was  iubstantially  communicated  to  the  plaintiff,  so  that,  Vfitkout  more  tneen- 
Ctes  power t  he  could  have  applied  it,  or  not. 

In  considering  the  question  of  the  originality  of  an  invention,  the  oath  of  the 
inventor,  made  prior  to  the  issue  of  the  letters  patent,  that  he  was  the  true 
and  first  inventor  of  the  improvement,  may  be  opposed  to  the  oath  of  a 
witness  in  the  case,  whose  testimony  is  offered  to  show,  that  the  invention 
was  not  original. 

This  was  an  action  for  an  infringement  of  a  patent  right  for 
an  improvement  in  scythe  snathes.  The  original  patentee  waa 
Dexter  Feirce,  who  took  out  letters  patent,  March  lltb, 
1837.  He  afterwards  assigned  bis  right  and  interest  under 
these  letters  patent  to  several  persons,  who  again  assigned  to 
the  plaintiffs  in  the  present  case.  The  special  improvement, 
which  formed  the  subject  matter  of  the  present  suit,  was  de« 
scribed  in  the  claim  as  follows  :  ^^  What  I  claim  as  my  own 
invention,  and  not  previously  known,  and  desire  to  secure  by 
letters  patent,  is  my  constructing  the  nib  or  thole  irons  and 
woods,  so  as  by  the  extension  of  the  iron  beyond  the  wood, 
with  a  screw  and  nut  to  regulate  and  fasten  the  nibs  or  tholes 
in  any  situation  desirable  on  the  snead." 

Before  the  patent  of  Peirce,  the  nibs  of  scythes  had  been 
clumsily  fastened  to  the  snathe  by  means  of  an  iron  ring, 
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tightened  by  wedges.  These  wedges  were  easily  loosened  by 
the  use  of  the  scythe.  The  defendants  manufactured  and  sold 
a  large  number  of  nibs,  which  were  secured  to  the  snathe  by 
a  ring  at  the  end  of  an  iron  stem.  This  stem  passed  through 
the  wood  of  the  nib,  was  threaded  at  the  top,  and  fitted  into  a 
nut,  which  was  adjusted  in  the  end  of  the  wood.  The  wood 
moved  in  a  brass  cellar,  which  was  at  the  bottom,  and  being 
turned  by  the  hand,  operated  as  a  wrench  upon  the  nut,  and 
was  pressed  upon  the  scythe  snathe  ;  and  in  this  way  the  nib 
was  secured  and  regulated  in  any  situation,  desirable  on  the 
snead.  The  nib  used  by  the  defendants,  is  usually  known  as 
Clapp's  method  or  improvement.  It  was  contended,  by  the 
plaintiffs'  counsel,  that  this  was  substantially  the  same  with  the 
improvement  of  the  plaintiffs.  Several  witnesses  were  exam- 
ined, as  experts,  who  testified,  that  the  two  differed  in  cer- 
tain particulars  and  details,  but  that  they  were  the  same  in 
principle. 

For  the  defence  it  was  urged,  that  the  plaintiffs  could  not 
have  an  exclusive  right  to  the  use  of  the  screw  for  purposes  of 
fastening.  But  it  was  answered,  that  the  claim  was  not  for  this 
element,  but  simply  for  a  combination,  into  which  it  entered  ; 
and  this  view  was  sustained  by  the  Court.  It  was  also  urged, 
that  the  two  nibs  were  unlike  ;  and  that  the  nib  of  the  defend- 
ants was  not  an  infringement  of  the  right  of  the  plaintiffs.  No 
witnesses  were  called  to  this  point  by  the  defendants.  Evi- 
dence was  given  to  show,  that  the  nib  of  the  defendants  was 
better  than  that  of  the  plaintiffs,  and  that  it  found  a  readier 
market.  But  the  Court  instructed  the  jury  to  disregard  this 
consideration,  except  so  far  as  it  went  to  show  a  substantial 
difference  between  the  two  nibs.  It  was  no  matter,  if  the  de- 
fendants' nib  was  more  polished,  or  even  worked  better  than  the 
plaintiffs',  provided  it  embodied  the  principle  of  the  plaintiffs'. 
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It  did  not  follow,  because  the  defendants  inoproved  the  machine 
of  the  plaintiffs,  that,  therefore,  they  could  use  it. 

Another  defence  was  set  up,  which  received  particular  at- 
tention from  the  Court.  Daniel  Draper  testified,  that,  in 
conversation  with  Dexter  Peirce,  the  patentee,  sometime  at 
the  end  of  the  winter,  or  beginning  of  the  spring  of  1835,  he 
remarked,  that  he  found  great  difficulty  in  suiting  his  custom- 
ers, in  respect  to  the  nibs  of  scythe  snathes  ;  and  that  he 
thought  they  might  be  improved  by  the  application  of  the  nut 
and  screw  to  the  nib  or  thole.  He  did  not  suggest  any  mode 
of  doing  this.  He  never  reduced  his  idea  to  practice.  The 
witness  said,  that  Peirce  treated  the  idea  as  impracticable, 
and  laughed  at  it.  It  appeared  on  cross-examination,  that  the 
witness  had  been,  in  the  early  part  of  his  life,  a  tanner,  and 
then  went  into  the  patent  wood  ware  business,  in  which  he 
continued  till  January  1,  1835,  when  he  formed  a  copartner- 
ship with  another  person  for  the  manufacture  of  hammers  and 
scythe  snathes  ;  but  that  he  did  not  continue  to  make  snathes 
more  than  six  months.  The  witness  knew,  that  Peirce  took 
out  a  patent,  in  March,  1837,  for  his  improvement  in  the  scythe 
snathe,  and  that  he  had  assigned  the  same  for  a  valuable  con- 
sideration ;  but  he  never  spoke  to  him  on  the  subject,  or  re- 
minded him  of  the  suggestion  he  had  made,  though  he  was  in 
the  habit  of  seeing  him  from  time  to  time. 

Fletcher  and  Charles  Sumner^  for  the  plaintiffs.  B.  Rand 
and  B.  R.  Curtisj  for  the  defendants. 

Stort  J.,  on  these  facts,  submitted  to  the  jury  this  ques- 
tion :  Did  Draper  communicate  to  Peirce  substantially  the 
improvement,  for  which  he  took  out  his  patent,  so  that,  with- 
out more  inventive  power,  Peirce  could  have  applied  it  ?  It 
was  not  enough,  that  Draper  gave  a  hint ;  nor,  on  the  other 
hand,  was  it  necessary,  that  he  should  communicate  every 
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minute  thing  about  the  invention  ;  but  he  must  have  commu- 
nicated the  substance.  He  further  instructed  the  jury,  that 
the  original  patentee  had  sworn,  that  he  was  the  true  and 
first  inventor  of  the  improvement,  for  which  he  had  taken  out 
letters  patent ;  that  this  oath  was  required  by  law,  prior  to  the 
issue  of  the  letters  patent ;  so  that,  supposing  the  jury  should 
be  of  opinion,  that  the  asserted  communication  of  Draper  cov- 
ered the  substance  of  Peirce's  invention,  then  there  would  be 
oath  against  oath.  If  they  should  be  of  opinion,  that  Draper 
simply  gave  a  hint,  which  Peirce  afterwards  reduced  to  prac- 
tice, then  the  two  oaths  would  not  conflict.  If  Peirce  swore 
falsely,  that  he  was  the  first  and  true  inventor,  then  he  was 
liable  to  indictment  for  perjury.  The  testimony  of  Draper 
with  regard  to  Peirce  was  in  the  nature  of  confessions,  and 
this  was  always  regarded  as  an  uncertain  kind  of  evidence. 
The  conversation  was  in  private,  and  nobody  could  contradict 
the  witness.  The  judge  stated,  that  this  was  the  first  time, 
within  his  long  experience  on  the  bench,  that  such  a  conver- 
sation had  been  set  up  as  a  ground  for  destroying  the  title  of  a 
patentee  to  his  invention. 

The  judge  further  instructed  the  jury,  that  it  was  not  neces- 
sary, that  the  two  nibs  should  be  identical,  in  order  to  make 
one  an  infringement  of  the  other.  The  true  question  was ;  Are 
the  means  used  substantially  the  same,  although  not  in  every  mi- 
nute particular  i  With  regard  to  damages,  the  jury  were  told 
not  to  give  extravagant  or  vindictive  damages  ;  but  such  as 
would  establish  the  right  of  the  plaintiffs,  and  indemnify  them 
against  all  the  expenses  of  litigating  their  right.  If  the  de- 
fendants were  sued  a  second  time  for  violating  the  right  of 
the  plaintiffs,  then  it  might  be  proper  to  give  vindictive  dam- 
ages. The  jury  thereupon  found  a  verdict  for  the  plaintiffs, 
for  $1167.66. 
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At  a  subsequent  day  of  the  term,  (Dec.  21,)  the  case  came 
on  again,  on  a  motion  for  a  new  trial.  The  motion  was 
grounded  upon  the  following  reasons.  (1.)  That  the  judge 
ruled,  in  the  course  of  the  trial,  that  one  Peirce,  who  was 
offered  as  a  witness,  was  interested,  and  could  not  be  exam- 
ined  as  a  witness.  (3.)  That  the  judge  further  ruled,  that  an 
affidavit,  made  by  the  said  Peirce,  before  he  took  out  his  patent 
and  in  order  to  obtain  the  same,  was  evidence  in  the  cause) 
although  it  appeared,  that  the  said  Peirce  was  interested  at 
the  time  he  made  the  said  affidavit.  (3.)  That  the  judge  in- 
structed the  jury,  that  they  were  to  take  into  consideration  the 
said  oath  of  Peirce,  and  that  only  one  witness  having  sworn, 
that  he  communicated  to  Peirce  the  substance  of  the  invention, 
and  Peirce  having  sworn  by  his  said  affidavit,  that  he  believed 
himself  to  be  the  original  inventor,  the  jury  had  oath  against 
oath  ;  and  that  the  jury  must  decide,  whether  the  solemn  oath 
of  Peirce  had  been  thus  overcome  by  the  testimony  of  one 
witness.  (4.)  That  the  damages  assessed  by  the  jury  were 
excessive. 

B.  R.  Curtis  urged,  in  support  of  the  first  three  grounds  of 
the  motion,  that  the  ruling  of  the  Court  was  inconsistent  with 
the  general  principles  of  the  law  of  evidence  ;  that  it  conflicted 
with  the  rule,  requiring  an  opportunity  to  cross-examine  a 
witness  ;  also,  with  the  other  rule,  excluding  the  testimony  of 
an  interested  witness.  In  support  of  his  views,  he  cited  the 
English  cases  in  actions  on  the  case  for  a  malicious  suit.  He 
also  relied  upon  the  proceedings  of  courts  of  justice  under  the 
registry  laws,  and  bankrupt  laws.  He  further  urged,  that  the 
statute,  requiring  the  oath  of  the  patentee,  was  intended  to  se- 
cure the  public  against  fraud.  But  that,  if  the  construction  of 
the  Court  was  to  prevail,  it  would  operate  as  a  security  to  the 
patentee,  and  would  be,  not  a  shield  to  the  public,  but  a 
sword  against  it.     He  also  argued,   in   support  of  the  last 
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ground  of  the  motion  for  a  new  trial,  that  the  damages  were 
excessive. 

Stort  J.,  without  hearing  the  other  side,  ruled,  as  at  the 
trial,  that  the  patent  was  prima  facie  evidence  in  the  case  ; 
that  the  patent  recited  the  oath,  and  that  the  jury  had  cogni* 
zance  of  it ;  in  short,  that  the  oath  was  in  the  case,  and  the 
jury  were  entitled  to  judge  of  its  force.  This  was  the  founda* 
tion  of  the  onus  probandi,  that  was  thrown  upon  the  defendants 
in  a  patent  cause.  The  Courts  of  the  United  States  had  con* 
stantly  acted  upon  this  view.  With  regard  to  the  question  of 
damages,  the  judge  confessed,  that  the  damages  awarded  by 
the  jury  were  greater  than  were  anticipated.  But  still  there 
did  not  seem  to  be  any  such  gross  mistake  in  the  jury,  as 
would  authorize  setting  aside  their  verdict.  It  was  a  matter 
submitted  to  their  fair  judgment. 

JudgfMfU  according  to  the  verdict. 


Samuel  C.  Bacon  v.  George  Bancroft. 

The  tariff  being  a  statute  regalating  commerce,  the  terms  of  it  most  be  con- 
strued according  to  commercial  usage  and  understanding.  In  this  casCi  it 
was  submitted  to  the  jury,  to  determine,  whether  gvnny  doth  and  eoUon 
haggmg  were  difierent  articles  of  commerce. 

Xhis  was  an  action  against  the  defendant,  as  collector  of  the 
port  of  Boston,  to  recover  back  the  amount  of  duties,  paid 
under  protest,  upon  a  quantity  of  gunny  cloth,  imported  by  the 
plaintiff,  and  by  the  collector  charged  with  the  duty  on  cotton 
bagging.  It  was  agreed,  that  gunny  cloth  was  imported  and 
used  extensively  for  the  purpose  of  covering  cotton  in  bales, 
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and  as  a  substitute  for  tbe  article  commoDly  known  as  cotton 
bagging.  And  it  was  submitted  to  the  jury,  under  tbe  instruc- 
tion of  the  Court,  to  find,  whether  the  article  in  question  was 
that  known  in  commerce  as  cotton  bagging,  or  was  another  and 
different  article.  It  appeared  by  the  testimony,  that  cotton 
bagging  and  gunny  cloth  were  both  well  known  in  this  country 
before  the  passing  of  the  tariff,  and  that  they  were  considered  as 
different  articles  of  commerce,  and  known  by  different  names. 
Dexter,  for  the  plaintiff.  JUilb,  District  Attorney,  for  the 
.  defendant. 

Stort  J.  instructed  the  jury,  that  the  tariff  being  a  statute, 
regulating  commerce,  the  terms  of  it  must  be  construed  ac- 
cording to  commercial  usage  and  understanding  ;  and  that  if 
they  found,  of  which  there  appeared  no  doubt,  the  evidence 
being  uniform  to  that  effect,  that  the  two  articles  were  under- 
stood and  known  among  merchants  to  be  different  articles  of 
commerce,  and  that  the  article  in  question  had  not  been  known 
in  commerce  as  cotton  bagging,  it  was  not  subject  to  the  duty, 
whatever  might  be  the  use,  to  which  it  had  been  applied. 

The  jury  immediately  returned  a  verdict  for  the  plaintiff. 


Oliver  Jordan  and  others 

V. 

Warren  Insurance  Company. 

Insurance  on  freight,  on  a  vojage  at  and  from  New  Orleans  to  Havre :  The 
vessel  was  compelled  to  put  back  to  New  Orleans  in  consequence  of  an  ac- 
cident. The  cargo,  consisting  principally  of  cotton,  was  so  much  damaged, 
that  it  would  require  several  months  to  repack  it  in  a  condition  to  be  re- 
shipped,  and  it  was  sold  by  consent  of  the  masters  and  shippers ;  and  the 
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▼eiael,  having  taken  another  cargo  on  board,  proceeded  on  a  different 
▼oyage.     Held,  that  the  underwriter!  were  not  liable. 

Underwriters  cannot  avail  themseWfs  of  a  freight  earned  in  a  new  voyage, 
which  they  have  not  insured,  by  way  of  recompense  for  losses  on  another 
voyage,  which  they  have  insured,  and  which  has  already  terminated.  Thus, 
nrhere  freight  was  insared  at  and  from  New  Orleans  to  Havre,  and  the  8hip« 
meeting  with  an  accident,  put  back,  and  another  voyage  to  England  was 
Bubstituted,  on  which  freight  was  earned  ;  It  was  Kddy  that  the  underwrit- 
ers were  not  entitled  to  the  freight  of  the  substituted  voyage,  as  in  the  na- 
ture of  a  salvage  freight. 

Underwriters  take  no  risk  with  regard  to  the  length,  retardation,  or  interrup- 
tion of  a  voyage,  if  it  be  subsequently  resumed  or  be  capable  of  being  re- 
■nmed. 

In  cases  of  necessity,  or  calamity,  during  the  voyage,  the  master  is  by  law 
created  agent  for  the  benefit  of  all  concerned ;  and  his  acts,  done  under  such 
circamstances,  in  the  exercise  of  a  sound  discretion,  are  binding  upon  all 
the  parties  in  interest  in  the  voyage. 

Where  a  cargo  is  so  much  injured,  that  it  will  endanger  the  safety  of  the  ship 
and  cargo,  or  it  will  become  utterly  worthless,  it  is  the  duty  of  the  master 
to  land  and  sell  the  cargo  at  the  place,  where  the  necessity  arises,  even 
although  it  might  have  been  carried  to  the  port  of  destination,  and  there 
landed. 

The  shipper  has  no  right  to  demand  the  cargo  at  an  intermediate  port,  without 
paying  full  freight,  whether  it  be  damaged,  or  not. 

Assumpsit  on  a  policy  of  insurance.  The  policy  was  un- 
derwritten on  the  30th  of  May,  1838,  by  the  Warren  Insur- 
ance Company  ;  and  thereby  they  caused  Oliver  Jordan,  for 
whom  it  concerns,  to  be  insured,  lost  or  not  lost,  seven  thou* 
sand  dollars  on  the  freight  of  the  ship  Franklin,  at  and  from 
New  Orleans  to  Havre,  at  a  premium  of  1^  per  cent.  The 
declaration  alleged,  that  the  ship  sailed  on  the  voyage  on  the 
6th  of  June,  with  a  cargo  on  board,  and  was,  during  the 
voyage,  driven  by  the  violence  of  the  waves  and  currents, 
upon  a  bank  in  the  River  Mississippi,  where  the  vessel  re- 
mained hard  and  fast  in  the  mud,  and  while  lying  upon  the 
said  bank,  was  violently  struck  by  a  steamboat,  called  the 
Tyger,  by  which  disasters  the  vessel  was  so  injured  and  brok- 
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en,  that  the  cargo  of  the  vessel  was  destroyed,  and  the  vessel 
prevented  from  performing  her  voyage,  and  the  freight  was 
totally  lost.     Plea,  the  general  issue. 

The  facts,  as  they  were  agreed  by  the  parties,  or  proved  in 
the  case,  were,  that  the  plaintiffs  were  the  owners  of  the  ship. 
That  she  took  on  board  a  cargo  at  New  Orleans,  on  freight^ 
for  Havre,  consisting  of  cotton,  worth  about  $  60,000 ;  to- 
bacco, worth  $10,500  ;  and  woods  and  wax,  about  $500  ;  in 
the  whole,  worth  about  $71,000.  The  freight  bill  was  about 
$9,916.  While  the  ship  was  proceeding  down  the  River 
Mississippi,on  the  voyage,  on  the  7th  of  June,  1838,  being 
in  tow  of  the  steamboat  Tyger,  towards  the  bar,  the  current 
of  the  river  running  with  great  rapidity,  caused  the  ship  to 
sheer  and  surge  so  violently  on  the  tow  line,  that  the  steam- 
boat lost  her  steerage- way,  and  before  she  could  recover  her 
position,  the  ship  took  ground,  and  remained  hard  and  fast. 
The  eddy  current  then  taking  the  steamboat,  she  swung  round, 
and  driving  stem  foremost,  struck  the  ship  with  great  violence 
on  the  larboard  side,  and  thereby  did  considerable  damage  to 
her.  The  ship  was  then  found  to  have  considerable  water  in 
her  hold,  increasing  from  six  feet  to  thirteen  feet.  The  cargo 
was  thereupon  taken  out  to  lighten  the  ship,  and  save  the  car- 
go ;  and  it  was  carried  back  in  steamboats,  &c.  to  New  Or- 
leans. The  ship,  being  lightened  by  taking  out  her  cargo,  was 
also  carried  back  to  New  Orleans ;  and  was  repaired  and  fitted 
again  for  sea  before  the  21st  of  July  following.  After  the 
cargo  arrived  at  New  Orleans  it  was  surveyed  by  Experts  ; 
and  being  found  wet  and  damaged,  a  large  portion  of  it  was, 
by  their  advice,  sold  at  public  auction.  The  damaged  part 
of  the  cargo  sold  for  about  $19,774.22.  The  residue, 
amounting  in  value  to  about  $2210,  being  in  a  sound  state, 
was  shipped  for  Havre  in  another  vessel. 

It  further  appeared  in  the  case,  that  the  cotton,  if  shipped 
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again  in  the  ship,  m  its  wetted  and  damaged  state,  would  have 
been  very  liable  to  spontaneous  ignition  ;  but  it  could,  by  a 
process  of  drying,  sorting,  and  repacking,  be  put  in  a  state  for 
resbipment,  for  cominercial  purposes  ;  and  that  there  were 
conveniences  for  the  purpose.  But  the  process  was  slow,  and 
would  occupy  a  considerable  length  of  time  to  be  perfected, 
as  long,  as  some  of  the  witnesses  thought,  as  six  months.  But 
it  did  not  appear,  that  the  cotton  mi^t  not  have  been  dried,  so 
as  to  be  safe  for  transportation,  against  ignition,  in  a  shorter 
period.  After  the  Franklin  was  repaired,  she  took  another 
cargo  on  board,  for  England,  the  freight  of  which  was  worth 
$  10,000,  and  sailed  therewith  on  the  21st  of  July,  and  safely 
landed  that  cargo,  and  earned  the  freight. 

At  the  trial,  one  of  the  principal  questions  argued  to  the 
jury,  (the  questions  of  law  arising  on  the  case  being  reserved 
by  consent,  for  the  consideration  of  the  Court,)  was,  whether 
the  master  acted  according  to  his  duty,  in  allowing  the  cargo 
to  be  given  up,  and  sold  on  account  of  its  damaged  state.  The 
jury,  after  6nding  a  verdict  for  the  plaintiff  for  $7000,  fur- 
ther found  ;  '^  That  it  was  the  absolute  duty  of  the  master  to 
the  owners  of  the  cargo,  not  to  undertake  to  carry  forward 
the  cargo  ;  but  that  he  acted  properly  in  suffering  it  to  be 
taken  out  of  the  ship,  and  disposed  of." 

The  cause  was  now  argued  upon  the  reserved  question  un- 
der the  agreement  of  the  parties,  by  Daniel  Webster  and  J. 
P.  ffeaby,  for  the  plaintiffs  ;  and  by  Theopkilui  Pareont  and 
JTieo.  P.  Chandler^  for  the  defendants. 

The  argument  for  the  plaintiffs  was,  in  substance,  as  follows : 

There  is  no  decision  of  authority  here,  which  would  impose 
upon  the  owners  of  the  vessel  the  duty  of  carrying  forward  the 
damaged  cargo,  under  these  circumstances.  The  cases  cited 
for  the  defendants,  from  the  New  York  Reports,  do  not  reach 
this  question,  even  though  the  doctrines,  there  laid  down, 
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should  be  admitled.  In  all  those  cases  the  ship-owners  en' 
deavoured  to  excuse  themselves  for  not  proceeding  on  their 
respective  voyages,  either  because  the  vessel  had  been  slightly 
injured,  or  because  the  cargo  bad  been  so  damaged,  as  to 
render  its  reshipment  merely  inexpedient.  In  every  instance, 
the  performance  of  the  voyage  was  practicable,  and  would 
have  been  attended  nith  no  danger  to  life  or  health. 

But  the  principle,  which  seems  to  have  been  adopted  in 
New  York,  that  it  is  tbe  duty  of  ship-owners  to  carry  forward 
every  cargo,  when  its  carriage  is  possible,  in  order  to  protect 
tbe  underwriters  on  freight,  even  though  they  should  thereby 
sacrifice  the  interests  of  the  shippers  to  any  amount,  is  unjust. 
It  finds  no  support  in  reason,  and  can  never  receive  the  sanc- 
tion of  an  enlightened  commercial  community.  There  are 
parties,  having  interests  at  stake,  which  are  usually  much  lai^er, 
than  those  of  the  underwriters  on  freight,  and  which  are 
equally  with  theirs  deserving  of  protection.  It  is  the  duty  of 
ship-owners,  in  all  cases,  to  act  as  a  prudent  man  would  act, 
who  should  be  the  owner  of  both  vessel  and  cai^o,  without 
msurance  on  either  ;  that  is  to  say,  it  should  be  their  object  to 
save  the  greatest  possible  amount  of  property,  without  stop- 
ping to  inquire  to  whose  benefit  it  would  enure.  Green  v. 
Royal  Exchange  An.  Co.  (6  Taunton,  68). 

The  case  o(Mordy  v.  Jonte  (4  Barn.  &Cresn.  394),  which, 
so  far  as  it  is  entitled  to  weight,  goes  against  the  plaintiffs  in 
this  action,  is  happily  answered  by  Mr.  Phillips  in  his  Trea- 
tise on  Insurance,  vol.  2,  p.  190. 

The  case  of  Whitney  v.  JV*.  York  Fireman't  Ina.  Co.  (18 
SoVins.  H.  308),  is  precisely  in  point.  All  the  circumstances 
in  that  case  are  similar  to  those  in  the  case  now  before  the 
Court  :  and  if  the  decisions  of  New  York  were  to  govern 
here,  ihh  one  would  be  decisive  of  tbe  question  in  issue. 

The  damage   or  loss  of  cargo,  whereby  the  ship  is  pre- 
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vented  from  earning  freight,  is  a  loss  of  freight.  1  Phil. 
Ins.  290 ;  JIT  Gaw  v.  Ocean  Int.  Co.  (3  Law  Reporter, 
363). 

But  it  is  unnecessary  to  cite  authorities  further  on  this  part 
of  the  case.  We  consider,  that  the  question,  as  to  the  duty 
of  the  ship-owners  to  have  carried  forward  the  cargo,  or  to 
have  attempted  to  carry  it  forward,  was  disposed  of  by  the 
finding  of  the  jury. 

(2d.)  The  authorities  cited,  for  the  defendants  under  this 
bead,  are  not  applicable  to  this  case.  A  policy  on  freight 
does  not  attach  to  a  cargo,  which  there  is  merely  an  intention 
to  ship,  but  which  is  never  taken  on  board.  The  risk  cannot 
commence,  until  something  is  put  at  hazard.  But  when  a 
cargo  is  once  received,  and  the  voyage  commenced,  the 
policy  attaches  to  that  specific  cargo,  and  does  not  shift  to 
another  cargo  for  the  same  voyage ;  much  less  to  another 
cargo  for  another  and  a  difi^erent  voyage.  6  Taunton,  68  ; 
Eoerth  V.  Smith  (2  M.  &  S.  278). 

(3d.)  There  are  cases  in  which  underwriters  on  freight, 
who  have  become  liable  to  pay  a  loss  under  their  policy,  may 
avail  themselves  of  the  subsequent  earnings  of  the  ship,  by  way 
of  salvage.  But  there  are  some  limits  to  this  right.  The 
right  remains  with  the  underwriters,  only  so  long  as  the  ship 
continues  under  the  protection  of  their  policy.  They  cannot 
claim  the  earnings  of  the  ship,  when  they  would  disclaim  all 
responsibility  for  any  losses  or  accidents,  that  might  happen 
to  her.  In  the  present  case  we  contend,  that  if  the  ship,  when 
she  was  ready  for  sea,  had  taken  another  cargo  at  New  Orleans 
for  Havre,  it  would  have  been  an  entirely  new  undertaking, 
and  an  entirely  new  voyage,  which  would  not  have  been  pro« 
tected  by  this  policy.  The  policy  surely  did  not  cover  the 
risks  incurred  by  the  voyage,  which  the  ship  did  perform. 

The  cases  cited  for  the  defendants  are  not  analogous  to  the 
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present' one.  If  a  ship,  having  received  no  injury,  loses  a 
part  of  her  cargo,  and  procures  other  in  its  stead,  and  coni~ 
pletes  her  voyage,  the  freight  earned  with  the  new  cargo,  is 
taken  to  be  salvage  on  that,  which  was  lost  bj  the  old  one. 
But  there  is  not  a  case  on  record,  where  the  earnings  of  a 
ship  on  one  voyage  are  treated  as  salyage  on  another  and  a  dif* 
ferent  voyage.  In  the  case  of  Green  v.  Royal  Ex.  An.  Co. 
(6  Taunton,  68),  the  jury  found  a  verdict  for  tbe  plaintifis ;  and 
the  only  ground,  upon  which  the  Court  ordered  a  new  trial, 
was,  that  the  jury  might  inquire,  whether  the  master  bad  acted 
m  good  faith,  as  a  prudent  man  would  act,  under  like  circum- 
stances, who  had  no  insurance.  That  question  settled  in  the 
affirmative,  the  case  would  be  with  the  plaintiffs.  Tbe  broad 
and  equitable  principle,  that  the  master  should  act  prudently, 
without  reference  to  the  parties,  that  are  to  be  affected  by  hb 
action,  is  recognized  in  all  the  cases.  This  is  a  principle  so 
just  and  reasonable,  that  all  parties  should  be  willing  to  abide 
by  its  operation  ;  and  it  is  a  principle,  which,  if  admitted, 
settles  this  case  in  favor  of  the  plaintifis* 

On  behalf  of  the  defendants  it  was  argued  as  follows  :  It 
was  the  duty  of  the  owners  to  repair  the  vessel  and  carry 
forward  the  cargo,  whether  damaged  or  not.  To  this  post* 
tion  the  following  authorities  were  cited.  Herbert  v.  Hal'' 
UU  (3  Johns.  Cases,  93)  ;  Oriswold  v.  JV*.  ¥ork  Ins.  Co. 
(1  Johns.  R.  204)  ;  Gristoold  v.  Mw  York  Ine.  Co.  (3 
Johns.  R.  321)  ;  Saltus  v.  Ocean  Ins.  Co.  (14  Johns.  R. 
138)  ;  Mordy  v.  Jones  (4  Barn.  &  Cresw.  394)  ;  JtTGaw 
V.  Ocean  Ins.  Co.  (2  Law  Reporter,  363). 

The  decisions  in  New  York  were  made  after  tbe  most 
thorough  examination  and  argument  by  the  ablest  counsel, 
and  they  have  never  been  overruled  or  questioned.  In  iSa/- 
tus  V.  Ocean  Ins.  Co.  in  the  12th  of  Johnson,  107,  it  was 
intimated  by  Yates,  J.,  that  when  it  is  impracticable  to  resbip, 
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tbe  cargo  may  be  sold.  But  the  same  judge,  in  giving  the 
opinion  of  the  Court,  in  Salius  v.  OetanJm.  Co.  (14  Johos« 
144),  says,  tbe  remarks  in  the  former  case  were  not  called 
for,  and  were  unnecessary,  and  they  afforded  no  ground  to 
infer,  that  the  Court  meant  to  decide,  that  a  damaged  cargo 
would  at  any  time  authorize  an  abandonment  of  the  voyage, 
so  as  to  entitle  a  recovery  on  tbe  freight  policy,  when  an  op*- 
portunity  to  earn  freight  had  existed. 

fFhii$iey  v.  JV*.  ¥.  Furemam'  In$.  Co.  (18  Johns.  208), 
was  decided  on  entirely  different  grounds.  The  Judge,  who 
gave  the  opinion  of  the  Court,  recognized  and  approved  the 
forgoing  cases.  He  says,  page  210,  ^^  The  rule  is  now  per- 
fectly established,  that  a  policy  on  freight  does  not  insure  the 
soundness  of  the  goods,  but  merely  their  safe  carriage  to  the 
port  of  destination.  It  is  immaterial  to  the  insurers,  whether 
the  cargo  arrive  in  a  good  or  bad  condition,  provided  the 
goods  specifically  rematn."  The  remarks  made  in  regard  to 
the  impracticability  of  procuring  another  ship  to  take  on  the 
cargo,  have  no  bearing  on  this  case.  This  decision  was  made 
after  Chief  Justice  Kent  left  the  Court. 

JUardy  v.  Jones  is  similar  to  the  present  case,  and  it  clearly 
shows,  that  the  plaintiffs  could  not  prevail  in  the  English 
Courts.  The  same  doctrine  is  laid  down  in  Phillips'  In* 
surance,  2d  edit.  vol.  2,  p.  21 1. 

(2d.)  When  the  earning  of  one  freight  is  prevented,  and 
other  is  obtained,  the  insurers  on  freight  are  not  liable.  Everth 
V.  Smiih  (2  M.  &  S.  278)  ;  McCarthy  v.  Mel  (6  East, 
888). 

(Sd.)  If  a  loss  has  arisen  under  this  policy,  for  which  the 
defendants  are  liable,  they  are  entitled  to  the  freight  earned 
on  the  second  cargo,  as  salvage.  1  Phillips'  Ins.  1st  edit.  427  ; 
2  Phillips'  Ins.  2d  edit.  356,  357  ;    Green  v.  Royal  Ex.  Jlss. 
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Co.  (6  Taunton,  68).  In  BrockUbank  v.  Sagrew  (1  Moody 
&  Rob.  102),  Lord  TerUerden  held,  that  when  a  ship  carried 
freight,  though  not  that  intended  for  her,  the  owners  cannot 
recover  for  the  delay  and  expense  as  a  partial  loss. 

Stort  J.     Two  questions  of  law  have  been  presented  for 
the  consideration  of  the  Court,  by  the  counsel  for  the  defend- 
ants.    (1.)    That,  under  the   circumstances  of  the   present 
case,  there  has  been  no  loss  of  the  freight  for  the  voyage,  for 
which  the  underwriters  are  liable  under  the  policy.     (2.)  If 
there  has  been,  then  the  underwriters  are  entitled  to  the  freight 
of  the  substituted  voyage  to  England,  as  in  the  nature  of  a 
salvage  of  freight.     The  latter  ground  is  maintained  upon  the 
footing  of  the  authority  of  the  case  of  Everth  v.  Smitk   (2 
Maule  and  Selw.  278),  and  th^t  of  McCarthy  v.  Mel  (5  East 
R.   388).     In  both  of  those  cases,  the  voyage  insured  was 
actually  performed,  and  freight  was  earned.     In  the  case  in 
5  East  R.  388,  the  very  freight  insured  was  earned  ;  but  the 
owner  of  the  ship  had  abandoned  it  to  the  underwriters  on 
freight,  while  the  vessel  was  held  under  a  hostile  embargo  in  a 
foreign  port,  from  which  she  was  afterwards  released,  and 
earned  her  freight ;  and  the  Court  held,  that  the  loss  of  freight, 
if  any,  was  by  the  abandonment,  and  not  by  any  peril  insured 
against.     In  the  case  in  2  Maule  &  Selw.  R.  278,  freight  was 
earned  on  the  very  voyage  insured  (at  and  from  Riga,  and  any 
other  ports  in  the  Baltic,  to  any  ports  in  the  United  King- 
don))  ;  but  it  was  not  the  very  freight  stipulated  in  the  charter 
party,  under  which  the  ship  sailed  on  the  original  outward 
voyage ;  but  a  freight  from  Riga  to  London,  obtained  from 
other  persons ;  and  thus  a  substituted  freight  was  earned,  which 
was  properly  treated  by  the  Court,  as  a  salvage  freight.     The 
Court  said,  that  this  was  an  insurance  on  freight  generfiUy,  and 
not  on  any  specific  freight.     The  underwriter  did  not  insure, 
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that  any  particular  freight  should  be  brought  home  ;  but  if  any 
freight  is  brought  home,  a  loss  has  not  happened,  for  which  he 
undertook  to  indemnify  the  assured.  There  seems  no  reason 
to  doubt  the  authority  or  correctness  of  either  of  these  de- 
cisions. But  they  are  founded  altogether  upon  a  consideration, 
which  has  no  existence  in  the  present  case.  There,  the 
voyage,  on  which  freight  was  earned,  was  the  very  voyage  in- 
sured, and  which  had  not  then  terminated.  Here,  the  voyage 
was  entirely  new,  to  a  new  port.  The  terminus  of  the  old 
voyage  was  Havre  ;  of  the  new  voyage,  was  England.  The 
old  voyage  to  Havre  was  terminated  ;  and  the  new  voyage  had 
not  the  slightest  connexion  with  it.  I  know  of  no  principle  or 
authority,  upon  which  the  Court  can  say,  that  the  underwriters 
have  a  right  to  avail  themselves  of  a  freight  earned  in  a  new 
voyage,  which  they  have  not  insured,  by  way  of  recompense 
for  losses  on  another  voyage,  which  they  have  insured,  and 
which  has  already  terminated. 

The  real  question,  then,  and  the  only  one  before  the  Court, 
is  that  first  stated.  The  question  is  not,  whether  the  freight 
insured  has  been  lost,  (ahhough  the  circumstances  of  the  case 
are  so  imperfectly  stated,  that  there  is  great  obscurity,  as  to 
the  manner  of  settling  the  controversy  between  the  owners  and 
the  freighters,)  but  whether  it  has  been  lost  by  any  peril  in- 
sured against,  so  as  to  make  the  underwriters  liable  therefor. 
The  ship  was  duly  refitted  for  the  voyage,  and  capable  of 
resuming  it  within  a  reasonable  time ;  and  if  the  condition  of 
the  cargo  had  been  then  such,  that  it  could  have  been  re- 
sbipped  for  the  voyage,  the  master  had  a  right  to  require  it  to 
be  shipped,  and  was  bound  to  proceed  with  it  on  the  voyage  ; 
or,  if  he  did  not,  the  freight,  if  lost,  would  be  lost  by  his  de- 
fault, and  not  by  any  peril  insured  against.  It  has  been  sug- 
gested, that  the  time  of  the  detention  of  the  ship  to  refit  was 
longer  than  the  actual  voyage  to  Havre  ;  and,  therefore,  that 
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the  master  might  reasonably  refuse  to  proceed  on  the  voyage. 
But  the  underwriters  take  upon  themselves  no  risk  whatsoever, 
as  to  the  length  or  duration  of  the  voyage  insured.  What 
they  undertake  is>  that,  notwithstanding  any  of  the  perils  msured 
Qgainst,  the  ship  shall  be  capable  of  performing  the  voyage,  so 
as  to  earn  the  freight  insured  i  not  that  the  voyage  shall  he 
performed  in  a  longer  or  a  shorter  period.  The  owner  takes 
upon  himself  the  chances  of  a  short,  or  of  a  protracted  passage. 
This  doctrine  was  fully  recognized  in  Jinder^on,  v.  Wallu  (3 
Maule  &  Selw.  240),  and  applied  to  the  very  case  of  an  in- 
surance QO  freight  in  Everth  v.  Smith  (3  Maule  &  Selw.  278). 
In  the  latter  case,  the  Court  held»  that  the  underwriter  had 
nothing  to  do  with  the  temporary  retardation,  or  protractioa, 
or  interruption  of  the  voyage,  if  it  was  ultimately  resumed,  or 
capable  of  being  resumed  and  performed.  And  upon  that 
occasion,  Lord  ElUnbarottgh  alluded  to  the  doctrine  in  the 
former  case,  and  repeated  the  question  ;  ^'  What  case  has  ever 
yet  decided^  that  such  a  temporary  retardation  (not  going,  as 
he  added  afterwards,  to  a  destruction  of  the  contemplated  ad- 
venture) i&  a  good  cause  of  abandonment,  so  as  to  amount  to 
a  total  loss  }  Disappointment  of  arrival  i&  a  new  head  of 
abandonment  in  insurance  law.'' 

The  jury  have,  indeed,  found,  that  the  master  in  delivering 
up  the  cargo^  and  allowing  the  sale  thereof  at  New  Orleans, 
performed  his  abs<dute  duty  to  the  owners  of  the  cargo,  and 
ought  not  to  have  undertaken  to  carry  it  forward  to  its  destina- 
tion in  its  then  damaged  state.  And  I  think,  that  the  jury 
were  well  warranted  b  thb  finding ;  for  when  a  cargo  on 
freight  is  so  much  injured,  that,  though  capable  of  being  carri- 
ed to  the  port  of  destination  and  there  landed,  yet,  from  its  pres* 
ent  state,  it  will  endanger  the  safety,  as  well  of  the  ship,  as  of 
the  cargo,  or  it  will  become  utterly  worthless  on  arrival  at  the 
port  of  desitination,  it  b  the  duty  of  the  master,  exercising  a 
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sound  discretion  for  the  benefit  of  all  conceraed,  and  especiallj 
of  the  shippers  of  the  cargo,  to  land  and  sell  the  same  at  the 
place,  where  the  necessity  arises,  whether  it  be  the  original 
port  of  the  shipment  to  which  the  ship  returns,  or  any  inter- 
mediate port,  at  which  the  ship  arrives  in  the  course  of  the  voy- 
age. It  would  be  contrary  to  common  sense  and  common  justice 
for  him  to  sacrifice  the  cargo  for  the  benefit  of  another  party  in 
interest ;  or  to  elect  the  party,  upon  whom  the  ruin,  caused  by 
a  common  calamity,  should  fall.  In  a  case  of  necessity,  or  of 
unexpected  and  pressing  calamity,  emergent  in  the  course  of 
the  voyage,  the  master  is  by  law  created  an  agent  from  neces- 
sity for  the  benefit  of  all  concerned  ;  and  what  be  fairly  and 
reasonably  does,  under  such  cirgumstances,  in  the  exercise  of 
a  sound  discretion,  binds  all  the  parties  in  interest  in  the 
voyage,  whether  owners,  or  shippers,  or  underwriters.  But, 
then,  the  question  still  remains,  upon  whom  is  any  given  loss 
to  fall  ?  And  it  by  no  means  follows,  because  a  sale  of  the 
goods  has  taken  place  at  a  port,  short  of  the  port  of  destination, 
by  reason  of  a  damage  sustained  by  the  cargo,  the  cargo  spe- 
cifically remaining,  and  capable  of  being  carried  to  its  destina- 
tion, that  there  is  no  freight  due  thereon  by  the  shippers  ;  but 
that  the  whole  loss  is  to  be  borne  by  the  underwriters  on 
freight.     That  is  assuming  the  very  point  in  controversy. 

Let  us  see,  then,  how  upon  principle  the  case  stands,  as 
between  the  shippers  of  the  cargo  and  the  owners  of  the  ship. 
We  must  take  it,  in  the  present  case,  that  the  sale  was  with 
the  entire  consent  and  approbation  of  the  shippers,  as  well  as 
the  master,  and  for  the  benefit  of  the  former.  Now,  nothing 
is  better  founded  in  the  law  on  this  subject,  than  that  the  ship- 
pers are  bound  to  pay  the  full  freight  for  the  voyage,  if  the 
cai^o  is  carried  to  the  port  of  destination,  and  specifically  re- 
mains, notwithstanding  at  its  arrival  it  is,  by  reason  of  sea 
damage,  utterly  ruined  and  worthless.    This  doctrine,  although 
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formerly  a  matter  of  some  doubt,  is  now  firmly  established, 
and,  indeed,  must  be  manifestly  correct  upon  principle.^  It  is  as 
clear,  that  after  the  shipment  of  the  cargo  on  the  voyage,  the 
shippers  have  no  right  to  demand  it  at  any  intermediate  port, 
short  of  the  port  of  destination,  without  payment  of  the  full 
freight  for  the  voyage,  whether  the  cargo  arrive  there  in  a  dam- 
aged,  or  in  an  undamaged  state.  The  reason  is  obvious.  The 
master  has  a  right  to  carry  on  the  cargo  to  the  port  of  desti- 
nation ;  and  if  his  ship  be  capable,  either  then,  or  within  a 
reasonable  time,  of  carrying  the  cargo  to  the  port  of  destina- 
tion, there  is  no  ground  to  say,  that  he  is  not  entitled  to  earn 
a  full  freight ;  and  the  shippers  of  the  cargo  cannot  insist  upon 
changing  the  original  contract  in  invUum,  and  cut  him  off  from 
all  freight,  or  dismiss  him  with  a  pro  rata  freight.  The  con- 
tract of  the  ship-owner  is  to  carry  the  cargo  to  the  port  of 
destination  ;  but  he  by  no  means  warrants  the  state,  in  which 
it  shall  arrive,  as  it  may  be  affected  by  the  perils  of  the  seas, 
or  other  perils,  against  which  his  contract  does  not  bind  him. 
It  is  no  answer  to  say,  that  if  the  cargo  is  carried  on  in  a  dam- 
aged state,  it  will  be  ruined.  The  true  reply  is,  that  the  ship- 
owner has  nothing  to  do  with  that ;  and  that  the  shippers  have 
no  right  to  throw  the  loss  of  freight  upon  him,  because  the 
cargo  is  in  danger  of  ruin  by  a  calamity  against  which  be  did 
not  warrant  them.^ 

How,  then,  do  these  principles  apply  to  the  circumstances 
of  the  present  case  ?  The  ship  was  repaired  and  capable 
again  of  taking  oii  board  the  cargo,  at  New  Orleans,  witbin  a 
reasonable  time.     The  master  had  a  right  to  require,  that  it 

^  See  Abbott  on  Shipping,  PL  3,  ch.  7,  §  7  to  §  9,  aad  notes  to  Amef- 
ican  edition  of  1829.  Gristoold  v.  JVet^  York  Insurance  Compamf  (3 
John.  R.  3*2]). 

^  Stevens  &  Benecke  on  Averaj^e,  by  W.  Phillips,  286,  note  (I).  Id. 
pp.  357  to  360,  edition  of  183a  3  Kent  Com.  L.  47,  p.  SSi5,  4th  editioik 
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should  be  so  taken  on  board  and  carried  on  the  voyage,  as 
soon  as  it  should  be  in  a  condition  to  be  safely  reshipped.  He 
had  a  right  to  wait  until  the  cargo  could  be  dried,  sorted,  re- 
packed, and  prepared  for  reshipment.  The  delay,  arising  there- 
by, would  be  a  mere  retardation  or  temporary  interruption  or 
suspension  of  the  voyage^  and  not  an  utter  prostration  or  de- 
struction of  it.  If,  then,  the  freight  has  been  lost,  it  has  been 
lost  by  his  own  voluntary  act,  and  not  by  the  necessary  opera- 
tion of  any  of  the  perils  insured  against.  The  whole  evidence 
shows,  that  the  cargo  could  have  been  dried,  sorted,  and  re- 
packed safely  for  the  voyage,  and  at  the  farthest,  within  six 
months.  Mere  delay  in  the  voyage,  or  disappointment  as  to 
the  time  of  arrival,  constitutes,  as  we  have  seen,  no  ground 
for  an  abandonment  of  the  voyage.  So  that,  here,  the  loss  of 
freight  has  been  by  a  voluntary  abandonment  of  the  voyage  by 
the  roaster  ;  and  not  from  necessity,  superinduced  by  any  per- 
ils insured  against. 

Then,  how  stands  the  case,  as  to  the  shippers  of  the  cargo  ? 
They  could  not  require  the  cargo  to  be  redelivered  to  them 
without  the  payment  of  freight  for  the  voyage  ;  and  if  they 
did  not  choose  to  pay  the  freight,  the  master  had  a  right  to 
retain  the  cargo  for  the  payment  thereof,  or  to  prepare  it  again 
for  reshipment,  as  soon  as  it  could  be  safely  done,  unless  the 
owners  refused  to  allow  it  to  be  again  shipped  on  the  voyage. 
If  they  did  so  refuse,  then  the  contract  for  full  freight  would 
have  been  complete  on  the  part  of  the  ship-owner,  from  the 
default  on  the  other  side.  But  we  must  take  the  case  here  to 
be,  what  in  reality  it  was,  a  mutual  voluntary  agreement  on 
the  part  of  the  master  and  the  shippers,  that  the  damaged  cargo 
should  be  sold.  The  sale  must,  therefore,  be  treated  as  a 
sale,  reserving  all  the  rights  of  the  respective  parties.  And, 
in  my  judgment,  the  ship-owner  was,  for  the  reasons  already 
stated,  upon  principle,  entitled,  under  all  the  circumstances,  to  a 
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full  freight  for  the  voyage,  upon  all  the  goods  so  sold,  or  relin- 
quished. He  has,  therefore,  not  lost  his  freight  for  the  voyage, 
from  any  perils  insured  against  ;  but  it  is  a  clear  right  now  ex* 
isting  against  the  shippers  of  the  cargo,  or,  if  lost,  it  has  been 
lost  by  the  voluntary  relinquishment  of  the  master  and  owner, 
by  their  own  act  or  default.  So  far,  I  think,  the  principles  of 
law  would  conduct  us,  in  my  judgment,  upon  general  reason- 
ing, independent  of  authority. 

But  let  us  see,  how  the  case  standi  upon  the  footing  of  au- 
thority. And,  in  this  case,  in  my  judgment,  there  is  not  only 
no  authority  adverse  to  the  doctrine  already  stated  ;  but  there 
are  authorities  positively  in  its  favor,  and  which,  in  effect,  if 
admitted  to  prevail,  decide  the  very  case  before  this  Court. 

The  case  of  Herberi  v.  HulUU  (3  John.  Cas.  93),  very 
near  v  approaches  the  present.  There,  the  insurance  was 
upon  freight  on  a  voyage  from  New  York  to  Havana.  The 
ship  was  stranded  on  the  voyage,  in  a  gale  of  wind  at  Sandy 
Hook,  the  cargo  was  unladen,  being  undoubtedly  damaged, 
and  was  bro4ight  back  to  New  York,  and  delivered  back  to  tbe 
shippers.  Tbe  ship  was  repaired  in  a  fortnight,  and  was  soon 
afterwards  sent  on  a  different  voyage.  The  Court  held,  that 
the  underwriters  on  freight  were  not  liable  on  tbe  policy  ;  that 
the  ship-owner  ought  to  have  insisted  on  carrying  on  the  cargo> 
after  the  ship  was  repaired  ;  and  that  he  had,  by  his  negli- 
gence or  folly,  and  not  by  any  peril  insured  against,  lost  tbe 
freight.  The  Court  said,  that  if  the  ship  be  injured  by  the 
perils  of  the  sea,  but  is  repaired  within  a  reasonable  time,  and 
the  goods  are  damaged,  tbe  owner  will  be  entitled  to  his 
freight,  if  he  offers  to  carry  on  the  goods,  although  damaged, 
on  the  voyage,  and  the  shippers  refuse.  Nothing  but  a  phys- 
ical destruction  thereof,  will  exempt  the  shipper  from  payment 
of  freight  in  such  a  case.  It  did  not  appear  in  this  case,  that 
the  cargo  was  incapable  of  being  reahipped.     The  case  of 
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Griswold  v.  The  JVew  York  Insurance  Company  (1  John.  R. 
204),  was  an  insurance  on  freight,  at  and  from  New  York  to 
Barcelona,  with  liberty  to  touch  at  Gibraltar.  In  proceeding 
on  the  voyage,  the  ship  was  stranded  on  Long  Island,  and  the 
cargo  (flour)  was,  with  a  small  exception,  damaged.  The 
cargo  was  taken  out,  and  the  ship  got  off,  and  repaired  in  six 
days.  The  cargo  was  received  by  the  shippers,  and  sold  at 
auction,  at  a  loss  of  27  per  cent.  The  ship-owner  abandon* 
ed  to  the  underwriters  on  freight  ;  and  brought  an  action  on 
the  policy  for  the  loss.  The  Court  affirmed  the  doctrine  of 
the  former  case,  holding  that  the  ship-owner  ought  to  have  in- 
sisted on  carrying  on  the  cargo  to  the  port  of  destination,  so 
as  to  entitle  himself  to  a  full  freight ;  and  that  there  was  no 
ground  for  the  abandonment.  Here  the  cargo  was  perishable ; 
and  upon  the  new  trial,  ordered  by  the  Court,  it  appeared, 
that  if  it  bad  been  carried  to  the  port  of  destination,  it  would 
not  have  been  worth  the  freight.  But  notwithstanding  this 
fact,  the  Court  adhered  to  their  former  opinion,  that  the  ship- 
owner was  not  entitled  to  recover.  (Oriswold  v.  T/ie  JVV10 
York  Insurance  Company^  3  John.  R.  321).  In  Sallus  v. 
The  Ocean  Insurance  Company  (14  John.  R.  138),  there  was 
an  insurance  on  the  ship,  freigh  .  and  cargo  (rye,  flour,  and 
corn)  ;  and  the  vessel,  in  the  course  of  the  voyage,  was  oblig- 
ed to  put  into  a  port  of  necessity  to  repair  ;  and,  there,  the 
cargo  was  found  to  be  greatly  deteriorated,  and  in  a  state  not 
fit  to  be  reshipped  ;  and  it  was  accordingly  sold.  The  vessel 
was  repaired,  so  as  to  be  able  to  resume  the  voyage.  The  Court 
held,  that  the  ship-owner  could  not  recover  on  the  policy  on 
freight,  as  the  cargo,  though  damaged,  still  remained  ^n  specie  ; 
and  the  authority  of  Grisioold  v.  The  Mw  York  Insurance 
Company  was  fully  recognized.  The  case  of  fVhitney  v.  The 
JSTew  York  Inswraice  Company  (18  John.  R.  208),  is  sup- 
posed to  trench  upon  the  prbciples  of  the  former  cases.     It 
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Strikes  me,  that  it  is  entirely  consisteot  with  tliose  principles  ; 
and  that  the  decision  turned  upon  peculiar  circumstances.  It 
was  a  policy  on  freight.  The  cargo  was  hemp,  which  was 
wetted,  and  the  master  could  neither  dry  the  berap,  nor  ship  it 
on  board  another  vessel  for  the  voyage,  in  the  wet  and  perish- 
ing condition,  in  which  it  was,  there  being  great  danger  of 
ignition.  His  own  ship  was  disabled,  and  could  not  be  repair- 
ed for  half  her  value  ;  nor  could  the  hemp  be  reshipped  in 
another  vessel  to  the  port  of  destination  for  one  half  of  the 
value  of  the  freight,  as  valued  in  the  policy.  The  master,  there- 
fore, broke  up  the  voyage.  The  Court  held,  that  the  voyage 
was  rightfully  broken  up,  and  the  ship-owner  having  abandoned 
on  the  policy,  was  entitled  to  recover  for  a  total  loss  of  the 
freight.  The  case  of  JIf '  Gate  v.  The  Ocean  Insurance  Com" 
pany  (2  Chandler^s  Law  Reporter,  363),  manifestly  proceeded 
upon  similar  principles.  Thus  far,  the  American  authorities 
have  gone  ;  and  they  uniformly  sustain  the  same  doctrine. 

The  question  has  also  arisen  in  England  ;  and  has  there 
received  a  similar  determination.  In  Mordy  v.  Jones  (4  Barn. 
&  Cressw.  394),  there  was  a  policy  on  freight  of  the  ship  at 
and  from  Kingston,  in  Jamaica,  to  Liverpool.  The  vessel 
sailed  on  the  voyage  with  a  cargo  of  cotton,  coffee,  sugar, 
hides,  and  other  goods,  belonging  to  various  shippers.  The 
ship  having  started  a  plank  was  obliged  to  put  back  to  King- 
ston to  repair,  and  was  there  repaired.  The  cargo  was 
landed,  and  was  found  so  wetted  by  the  sea  water,  that  it 
could  not  be  reshipped  without  danger  from  ignition  to  the 
rest  of  the  ship  and  cargo,  unless  it  underwent  a  process  of 
drying,  which  would  detain  the  ship  six  weeks,  and  this  would 
have  been  attended  with  an  expense  equal  to  the  freight. 
Under  these  circumstances  the  shippers  refusing  to  interfere, 
but  approving  of  a  sale  by  the  master,  the  master  sold  the 
damaged  goods,  and  sailed  with  the  proceeds  thereof  to  Liv- 
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erpool,  and  safely  arrived  there.  The  master's  proceedings 
at  Kingston  were  found  to  be  such,  as  a  prudent  man  uninsur- 
ed would  have  adopted.  The  master,  at  Liverpool,  paid  over 
the  proceeds  of  the  goods  to  the  parties  interested,  without 
any  deduction  of  freight.  The  question  was,  whether,  under 
these  circumstances,  there  was  such  a  loss  of  the  freight  of  the 
goods  so  sold,  as  entitled  the  ship-owner  to  recover  under  the 
policy.  The  Court  held,  that  he  was  not.  The  reasoning 
of  the  Court  is  certainly  not  very  full,  or  satisfactory.  But 
it  is  plainly  in  coincidence  with  what  has  been  already  stated, 
as  the  just  result  of  the  principles  of  law  on  the  subject  of  the 
earning  of  freight.  It  may  be  added,  that  the  same  doctrine 
may  be  fairly  deducible  (although  the  very  case  is  not  put) 
from  the  reasoning  of  Pothier,  on  the  point  where  full  freight 
is  due  ;  ^  and  it  is  not  unimportant  to  remark,  that  Mr.  Ste- 
vens and  Mr.  Benecke,  both  of  them  gentlemen  of  great  prac- 
tical experience  in  this  branch  of  the  law,  assert  the  same 
doctrine,  as  one  well  established.' 

Upon  the  whole,  my  opinion  upon  a  deliberate  survey  of 
the  whole  matter  is,  that  the  plaintiffs  are  not  entitled  to  re- 
cover, in  the  present  case,  for  a  total  loss  of  the  freight  insur- 
ed. But  that  their  claim  is  limited  to  the  general  average, 
and  the  loss  of  the  freight  of  such  of  the  goods,  as  were  phy- 
sically lost  and  destroyed  by  the  perils  of  the  seas. 

1  Pothier  Traits  de  la  Charte-Partie,  n.  70  to  n.  77 ;  Id.  n.  121. 

s  Stevens  on  Average,  81,  n.  6,  edit  1817 ;  Id.  edited  by  Phillips,  286, 
note  (1),  edit  1833;  Beoecke  on  Insur.  447  to  449,  edit.  1824  ;  Id.  by 
Phillips,  pp.  357  to  3G7,  edit  1833. 
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Words  of  exception  in  any  initrament  are  to  be  conitraed  most  strongly 
against  the  party,  for  whose  benefit  they  are  intended,  and  this  rale  is  appli- 
ed to  words  of  exception  in  policies  of  insurance.  But  this  rule  of  interpre- 
tation is  subservient  to  another,  —  Verba  tntentioidf  rum  i  eantra^  debeni 
inservirs,  ^ 

Policies  of  insurance  are  always  construed  liberally,  and  rarely,  if  it  is  poaal- 
ble,  subjected  to  any  critical  strictness,  or  any  technical  interpretation. 

Where  a  policy  of  insurance  on  Time  contained  the  following  clause  :  <*  ex- 
cluding during  the  term,  all  ports  and  places  in  Mexico  and  Texas,  also  the 
West  Indies,  from  July  15th  to  October  15th.  1839,  each  at  noon ;"  and  the 
vessel  sailed  from  New  York  for,  and  arrived  at  St.  Jago  de  Cuba,  within 
the  excluded  period,  and  was  lost  on  her  return  in  December  following;  It 
was  held,  that  the  underwriters  were  liable,  the  loss  not  happening  within 
the  excepted  period,  and  the  clause  in  the  policj  not  being  an  exception  or 
exclusion  of  voyages,  bat  only  a  suspension  of  the  risk  daring  such  time,  as 
the  vessel  should  be  at  the  excepted  porta.. 

Assumpsit  on  a  policy  of  insurance.  The  case  came  before 
the  Court  upon  an  agreed  statement  of  facts  to  the  following 
effect.  The  plaintiff,  on  the  1st  day  of  May,  1839,  procured 
a  policy  of  insurance  to  be  underwritten  by  the  defendants,  viz. 
^'  Two  thousand  dollars,  on  one  half  of  the  brig  Spy^  for  the 
term  of  one  year  from  this  1st  day  of  May,  1839,  at  noon, 
excluding  during  the  term  all  ports  and  places  in  Mexico  and 
Texas,  also  the  West  Indies  from  July  15th  to  October  15th, 
1839,  each  at  noon  ;  the  brig  valued  at  $  4,500,  at  a  pre- 
mium of  $  11  per  cent.,  to  add  one  half  per  cent,  each  pas- 
sage ;  her  cargo  is  coal,  stone,  or  lime  ;  or  that  she  proceeds 
to  or  from  a  port  in  North  Carolina,  within  Ocracock  bar." 
The  policy  contained  the  usual  risks  and  clauses  in  the  Bos- 
ton policies.  The  declaration  was  for  a  loss  by  the  perils  of 
the  seas.  It  was  agreed  by  the  parties,  that  the  question,  as 
to  the  liability  of  the  defendants,  should  be  decided  by  the 
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Court,  before  the  case  was  submitted  to  a  jury  on  the 
merits. 

The  cause  was  argued  by  Rufus  Choate^  ibr  the  plaiutiff, 
and  by  Theopkilus  Parsonsj  for  the  defendants. 

On  behalf  of  the  plaintiff,  it  was  contended,  that  the  ques- 
tion was  solely  one  of  construction  upon  that  clause  of  the 
policy,  excluding  the  West  Indies.  That  it  should  be  con- 
strued as  an  exception  of  certain  risks  during  a  certain  time, 
and  not  as  an  exclusion  of  particular  voyages.  And,  that  the 
exception  only  operated  as  a  suspension  of  all  risk  on  the  part 
of  the  Insurance  Company  during  the  time,  at  which  the  ves- 
sel was  at  particular  ports  and  places.  That,  inasmuch  as 
this  was  an  exception,  that  is,  a  particular  intent  against  a 
genera]  intent,  it  was  to  be  taken  strictly  against  those,  who  set 
it  up,  and  in  favor  of  the  general  intent.  2  Barn.  &  C.  207  ; 
6  Barn.  &  C  847,  850  ;  6  Crompt  &  Jarvis,  224. 

It  was  contended,  also,  that  the  doctrines  relating  to  devia- 
tion were  not  applicable  to  the  present  c^se,  there  being  no 
insurance  on  a  particular  voyage,  or  particular  voyages.  The 
purpose  was  to  effect  a  complete  and  comprehensive  insur- 
ance against  all  voyages,  with  certain  exceptions,  and  the  bur- 
den of  proof  is  on  the  insurers  to  bring  themselves  within  the 
exception,  in  order  to  render  the  plaintiff  liable.  Roget  v. 
7%iir«ton  (2  Johns.  Cases,  648)  ;  Phillips  on  Ins.  459,  482, 
731,  733). 

On  behalf  of  the  defendants  it  was  contended,  that  the  effect 
of  the  exclusion  was  to  terminate  and  avoid  the  policy,  from  the 
time,  when  the  brig  went  to  the  West  Indies  in  the  prohibited 
months.  I  Phillips  on  Ins.  43  ;  2  Kent's  Comm.  552.  That 
an  exception  in  any  contract  is  always  to  be  taken  most 
strictly  against  the  party,  acting  under  the  most  knowledge, 
aad  having  the  power  to  come  under  the  exception,  or  not. 

That  the  clause   of  exception   amounted  to  a  warranty, 

VOL.  IX.  46 
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which  had  been  broken.  That  no  precise  form  of  words  is 
necessary,  but  any  direct  or  incidental  allegation,  afiecting  the 
risk,  will  constitute  a  warranty  ;  and  that,  whether  it  is  express 
or  implied,  it  must  bte  strictly  complied  with.  Pawson  t« 
Watson  (Cowp.  785)  ;  Afackie  v.  PleusanU  (2  Binney,  963 ; 
1  Phillips,  347) «  That  there  Was  a  deviation  in  the  present 
case,  growing  out  of  a  change  and  increase  of  the  risk  ;  and 
even  if  it  should  appear,  that  the  risk  was  not  increased,  still 
the  mere  change  constituted  such  a  devration,  as  to  avoid  the 
poKcy.  That,  when  there  is  any  exception  or  exclusion  in 
a  policy,  the  insured  must  show,  that  the  excepted  risk  did 
not  contribute  to  the  k>9S.  Bogei  v.  TTiurskm  (2  John. 
Cas.  248). 

Stort  J.  The  questions  invotted  in  the  argument  of  the 
present  case  are  of  considerable  Aovelty,  and  certainty  are  not 
unattended  with  difficulty.  The  policy  is  upon  the  brig  Spy, 
for  a  year,  ^'excluding  daring  the  t^rra  all  ports  and  places  in 
Mexico  and  Texas,  also  the  West  Indies  from  July  I5A  to 
October  15th,  ISa^,  each  at  noon."  During  the  year  18S9, 
the  vessel  performed  a  voyage  from  Boston  to  St.  Joseph'* 
(Florida),  and  fromf  thence  to  the  Havana,  and  thence  to  New 
York.  On  the  12th  of  September,  1839,  she  sailed  on  « 
voyage  from  Ne^  York  to  St.  Jfago  de  Cuba,  arrived  there 
about  the  first  of  October,  and  sailed  from  thence  on  ber  re* 
turn  voyage  to  N^W  York,  on  the  26th  of  October,  and  was 
wrecked  an  th^  1 5th  of  December  following,  on  a  beach  rtr 
Eaton's  Bay,  in  Iroug  Island  Sotrnd.  The  loss,  for  which 
the  suit  is  brought,  is  that  occasioned  by  this  shipwreck. 

Now,  upon  this  posture  of  the  case,  the  question  is,  whether 
the  instrrance  company  are  liable  fot  the  loss  ;  and  this  depend* 
upon  the  interpretatiotr,  which  is  to  be  put  upon  the  terms  of 
the  policy.     The  losi?  occut'r^  in  the  progress  of  the  return 


OCTOByOR  T£RM,  1640.  S63 

Palmer  v.  Warren  lonoraDce  Compaoy. 

voyage  from  the  West  Indies,  withio  ifae  year,  for  which  the 
iiisuniQce  was  made,  and  without  the  limitaiion  of  the  time,  ex- 
cluded by  the  policy  (between  July  15ih  and  October  15th, 
1839).  The  terms  of  the  policy  are  susceptible  of  various 
interpretations.  The  clause  of  exclusion  may  be  construed, 
first,  to  be  a  condition  or  warranty  on  the  part  of  the  insured, 
chat  the  brig,  during  the  year,  shall  not  be  employed  in  any 
voyages  to  or  from  any  port  or  places  in  Mexico,  Texas,  or 
to  or  frooi  ihe  We$t  lAdies  between  July  15th  and  Octobor 
l&th ;  upon  which  constcuction,  it  is  clear,  that  the  mideri- 
vriters  would  not  be  :li«ble  for  <the  loss,  which  has  occurred. 
And  this  would  be  equally  true,  whether  we  should  treat  it  as 
4  case  of  naa-cocopliaace  wiiib  the  .condition  of  warranty,  or  as  a 
deviation  from  tjhe  voyages  insured.  Or,  secondly,  the  clause 
may  be  coi^trued  as  allowiog  such  voyages  ^to  and  from  Mex- 
ico, Texas,  and  the  West  Indies,  during  the  excluded  period, 
but  exonerating  the  underwriters  from  aU  risks  and  liabilities 
for  losses  ini^e  .course  thereof;  which,  in  the  events,  which 
have  happened,  would  be  equally  fatal  to  the  recovery  in  this 
suit,  since  the  loss  was  in  the  course  of  fihe  voyage  from  the 
West  Indies,  which  was  begun,  although  not  completed,  with- 
in the  excepted  period.  Or,  thirdly  aod  lastly,  the  clause  may 
be  construed,  as  merely  excepting  from  the  operation  of  the  pol- 
icy certain  risks  and  losses,  viz.  all  risks  and  losses  in  ports  and 
places  in  Mexico  and  Texas,  and  in  the  West  Indies  between 
July  15tb  and  October  15th,  1839.  In  this  last  view,  the  pol- 
icy would  be  completely  operative,  and  cover  the  present  loss, 
since  it  would  not  fall  within  the  excepted  Tiaks.  The  defend- 
ants, io  efiect,  contend,  that  the  true  import  of  the  terms  of  the 
policy  requires  and  justifies  one  or  the  other  of  the  two  first  in- 
terpretations. The  plaintiff,  on  the  other  band,  insists,  that  the 
third  and  last  is  the  only  true  and  sound  interpretation.  It  has 
become  the  duty  of  the  Co^rt,  therefore,  in  a  case,  in  which 
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it  is  admitted  on  all  bands,  that  there  is  no  authority  directly 
in  point,  to  endeavour  to  ascertain,  as  far  as  it  may,  the  real 
intentions  of  the  parties  in  the  language  used,  and  to  give  such 
an  interpretation,  as  seems  most  consonant  to  that  intention 
and  to  the  general  principles  of  law. 

In  the  argunoent,  it  has  been  thought  of  some  importance, 
in  the  construction  of  the  clause,  to  ascertain,  if  there  is  any 
ambiguity  in  the  language  used,  what  is  the  rule  of  law,  as 
applicable  to  this  case,  by  which  instruments  of  all  sorts,  and 
particularly  policies  of  insurance  are  to  be  construed.  I  take 
the  rule  to  be  clearly  established,  as  a  general  rule,  that  words 
of  exception  in  any  instrument,  are  to  be  construed  most 
strongly  against  the  party,  for  whose  benefit  they  are  intro- 
duced ;  and  this  rule  has  been  expressly  applied  to  words  of 
exception  in  policies  of  insurance,  as  well  in  England,  as  in 
this  Court. ^  Verba  fortius  accipiuntur  contra  proferentem. 
Now,  for  whose  benefit  are  these  words  introduced  f  Clearly 
for  the  benefit  of  the  underwriters,  as  they  are  to  relieve  them 
from  risks,  for  which  they  would  otherwise  be  liable  under  the 
general  words  of  the  policy.  They  are  not,  in  form,  or  in 
substance,  the  words  of  the  insured  ;  but  words  of  exception, 
used  by  the  underwriters,  to  exempt  them  from  a  liability  from 
the  general  rule,  which  would  otherwise  attach  upon  them  dur- 
ing the  whole  term  of  time,  for  which  the  policy  was  to  endure. 
The  language  of  the  Supreme  Court  of  the  United  Sutes,  in 
construing  an  exception  in  the  policy  of  insurance  in  Yeaton  v. 
Fry  (5  Cranch's  R.  335),  is  strongly  in  point,  as  to  the  proper 
construction  of  the  present  policy.  The  Court  there  treated 
the  words  of  the  exception,  as  the  words  of  the  underwriters, 


1  Blackeit  v.  Royal  Exchange  Ins.  Co.  (2  Cromp.  &  Jer.  244);  Don- 
neU  V.  Columbian  Ins.  Co,  (2  Sumner  R.  380, 381);  see  also  The  Earl 
of  Cardigan  v.  Armiiagt  (2  Barn.  &  Cressw.  197,  206) ;  BuUtn  v.  Dtn- 
ning  (5  Bam.  &  Cressw.  847,  850,  851). 
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and  not  of  the  insured,  because  tbey  took  a  particular  risk  out 
of  the  policy,  which,  but  for  the  exception,  would  be  compre- 
hended in  the  contract.  So  far,  then,  as  the  rule  is  to  pre- 
vail upon  the  present  occasion,  it  is  unfavorable  to  the  defend- 
ants. But  it  by  no  means  follows,  that  it  supersedes  all  other 
rules  of  construction  ;  for  there  is  another  rule  to  be  observed ; 
Verba  inhntioni,  non  e  contra^  debent  iruervire.^ 

Another  suggestion  has  been  made,  founded  upon  the  gram- 
matical  sense  of  the  words.  It  is  said  by  the  counsel  on 
behalf  of  the  plaintiff,  that  the  clause  in  question  is  to  be  con- 
strued as  an  exception,  and,  therefore,  equivalent  to  ''  excepted 
risks."  This  is  met,  on  the  other  side,  by  the  remark,  that 
the  word  used  is  '^  excluding,"  and  not  '^  excepting,"  and  that, 
in  a  grammatical  sense,  to  exclude  means  to  shut  out,  and  not 
to  except :  and,  therefore,  excluding  is  rather  prohibiting.  It 
is  certainly  true,  that  in  lexicographies,  the  word  ^'exclude" 
has  not  ordinarily  given  to  it,  as  one  of  its  meanings,  to  ^^  ex- 
cept." But  nevertheless  we  shall  find,  that  one  of  the  senses 
given  to  the  word  "  except,"  is  to  **  exclude."  And  in  com- 
mon parlance,  the  words  are  often  used  as  equivalents.  Poli- 
cies of  insurance  are  generally  drawn  up  in  loose  and  inartificial 
language,  and,  indeed,  in  the  language  of  common  life,  and, 
therefore,  are  always  construed  liberally,  and  rarely,  if  it  is 
possible,  subjected  to  any  nice,  or  narrow,  or  critical  strict- 
ness, or  any  technical  interpretation.  We  look  rather  to  the 
intent,  than  to  grammatical  accuracy  in  the  use  of  language. 
If  a  policy  of  insurance  were  underwritten  for  a  year  on  a  ship, 
excluding  the  month  of  October,  we  should  say,  that  it  was 
but  an  exception  of  that  month.  If  a  policy  was  on  all  the  car- 
go on  board  a  ship,  excluding  the  fruit  on  board,  we  should 
deem  it  a  mere  exception  of  the  frait.     On  the  other  hand,  if 
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the  words  were,  exeeptiog  the  fruit  on  board,  we  should  as 
readily  say,  diat  the  fruit  wa«  excluded  from  the  risks  stated 
by  the  policy.  But  io  neither  case  should  we  syay,  chat  fruit 
was  prohibited  from  beiog  taken  on  board  in  the  xroyage^  It 
does  not  appear  io  me,  therefore,  thai  aoy  difficidty  in  the  in- 
terpretation of  the  clause  arises  from  any  gFammatical  inaeou- 
racy  in  the  use  of  language.  It  will  make  no  difference,  io 
my  judgment,  in  the  present  case,  whether  tbe  word  '^  ex- 
cluding," in  this  policy,  is  iaterpreced  ia  its  more  commoB 
sense  of  shutting  out,  or  in  the  sense  of  '^  excepting,"  ^though 
I  have  no  doubt,  that  the  latter  is  the  true  and  appropriate 
sense  in  the  clause  of  the  policy  under  consideration. 

I  confess,  that  I  have  felt  some  difficulty  in  arriving  at  a  sat* 
isfactory  conclusion  as  to  the  true  and  proper  interpretation  of 
this  clause.  I  have  no  doubt,  that  the  word  '^  excluding"  is 
not  here  used  in  any  sense,  which  makes  the  clause  amount  to 
a  warranty,  or  io  a  condition,  or  to  a  prohibition.  The  lan- 
guage does  not,  in  my  judgment,  justify  such  a  construction. 
It  is  not  the  fair  import  of  the  terms,  and  to  arrive  at  it,  we 
must  force  them  out  of  their  natural  signification  by  an  artifi- 
cial straining.  In  Y«alaii  y.  jPVy  (5  Cranch  R.  335,  341),  a 
similar  attempt  was  made  to  construe  an  exception  in  tbe  poli- 
cy to  be  a  warranty  ;  but  it  was  rejected  by  tbe  Supreme 
Court  of  the  United  States.  My  difficulty  is  of  another  sort. 
It  is,  whether  the  clause  amounts  to  an  exception  of  voyagti^ 
or  an  exception  of  rUki.  Construe  it  as  an  exception  of 
voyages,  and  it  will  read,  as  if  written  thus  ;  ^^  Excepting  dur- 
ing the  term  all  voyages  to  and  from  all  ports  and  places  in 
Mexico  and  Texas,  also  tbe  West  Indies,  from  July  15th  to 
October  1 5th,  1839,  each  at  noon."  On  the  other  hand,  con- 
strue it,  as  an  exception  of  risks,  and  it  will  read,  as  if  written 
thus  ;  ''  Excepting  all  risks  in  all  ports  and  places  in  Mexico 
and  Texas,  also  in  the  West  Indies,  from  July  15th  to  Octo- 
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ber  Ibthf  eaeb  at  dood."  After  som^  besitatioD)  I  have  come 
to  the  conelasiori,  tbet  the  latter  is  the  troe  and  the  natural  and 
the  easiest  interpretation  of  the  clause  ;  ftnd  that  it  will  satisfy 
the  intention  of  the  parties,  so  fiir  as  we  can  gather  it  from 
the  words,  or  appatent  objects  of  the  policy .^ 

My  reasons  for  this  eonckvsion  I  will  now  proceed  shortly 
to  state.  In  the  first  place^  it  is  a  well  known  fact,  that  great- 
er risks  ordinarily  oceur  in  ports  and  places  in  Mexico  and 
Texas,  eilber  ft6vb  the  character  of  the  barbonrs,  or  that  of 
the  government,  than  in  other  ports.  The  same  remark  ap- 
plies to  the  West  Indies,  during  what  are  commonly  called 
the  hurricane  months,  which  are  between  the  middle  of  July 
and  the  middle  of  October.  If  is  not  unnatural,  therefore,  to 
expect,  under  such  circumstances,  either  that  such  risks  sboald 
be  excluded,  or  that  a  higher  premium  should  be  paid.  I  en- 
tirely, therefore,  accede  to  the  argument,  so  strongly  pressed 
in  the  present  case,  that  the  exception  did  cause  a  diminution 
of  the  premimn,  and  without  it  the  company  would  not  have 
iroderwritten  at  all,  or  not  without  a  higher  premium. 

The  words,  then,  in  e^ect,  in  my  view,  are  words  of  ex- 
ception or  exclusion  of  whiTt  would  otherwise  be  conyprehend- 
ed  in  the  general  terms  of  the  policy.  The  policy  is  for  the 
term  of  a  year.  The  natural  construction,  then,  of  the  ex** 
ception  is,  that  it  excepts  something  already  included.  It  is, 
then,  an  exception  or  exclusion  of  time,  and  not  an  exclusion 
of  voyages  ;  for  no  voyages  ure  mentioned.  The  words  are 
*^  excluding  during  the  term."  If  the  intention  had  been,  in 
the  first  part  of  the  clause,  to  exclude  all  voyages  to  or  from 
ports  and  places  in  Mexico  and  Texas,  we  should  naturally 
have  expected  the  word  ^^  voyages,"  to  be  inserted  in  this  very 
connexion*  But  if  it  was  intended  only  to  exclude  time,  then 
the  words  stand  well  enough  without  any  additional  words  ;  and 
their  import  id  to  exclude  duridg  the  term  all  the  time,  passed 
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in  ports  and  places  in  Mexico  and  Texas.  But  even  if  this  part 
of  the  clause  should  be  construed  to  exclude  voyages  to  and  from 
Mexico  and  Texas  during  the  year  insured,  it  would  not  follow, 
that  the  other  part  of  the  clause  is  to  receive  the  same  interpre- 
tation.  In  the  case  of  Yeaton  v.  Fry  (5  Cranch  R.  335,  341), 
the  Supreme  Court  of  the  United  States,  upon  a  policy  con- 
taining a  clause,  ''  all  risks,  blockaded  ports  and  Hispaniola 
excepted,"  held  the  clause  to  be  divisible,  and  applied  the 
construction  of  it  thus  ;  that  a  voyage  to  Hispaniola  was  not 
insured  ;  but  a  voyage  to  a  blockaded  port  was,  unless  known 
to  be  blockaded,  although  it  was  in  fact  blockaded.  The  risk 
of  loss  from  a  known  blockade  was  excepted,  and  not  the 
voyage  to  the  port  itself.  The  same  exposition  might  be 
applied  here. 

But,  as  the  brig  did  not,  in  fact,  go  on  any  voyage  to  Mexi- 
co or  Texas,  it  is  unnecessary  to  insist  on  that.  We  may 
read  the  clause,  then,  as  if  it  were,  '^  excluding  during  the 
term  the  West  Indies  from  July  15th  to  October  15th,  each 
at  noon."  Now,  here  it  is  clear,  that  voyages  to  and  from  the 
West  Indies  are  not  excepted  generally  ;  but  the  West  Indies 
for  a  specified  time  only.  The  natural  interpretation,  then,  of 
this  clause  is,  that  it  excepts  from  the  protection  of  the  poli- 
cy the  time  passed  in  the  West  Indies  from  July  1 5th  to  Oc- 
tober 15th.  I  say,  this  is  the  natural  interpretation  ;  for  the 
insurance  is  for  a  year,  the  exception  carved  out  of  it  is  for 
three  months,  and  these  three  months  not  universally,  but  only 
when  the  vessel  is  in  the  West  Indies.  If  the  vessel  is  not  in 
the  West  Indies3  the  policy  covers  the  whole  term  ;  so  that 
West  India  ports  or  places,  or  West  India  risks,  only  seem 
within  the  construction  of  the  clause  of  the  policy.  Suppose 
the  brig  had  sailed  on  a  voyage  to  the  West  Indies  on  the  1st 
of  July,  and  had  been  lost  on  the  10th  of  the  same  month  ; 
what  words  are  there  in  the  policy  (supposing  there  to  be  no 
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warraotj,  condition,  or  prohibition,  which  I  bate  already  said 
there  is  not),  which  would  prevent  the  owner  from  a  recove* 
ry  of  the  loss  under  this  policy  f  I  confess  I  cmk  perceive 
nooe.  The  loss  would  be  without  the  excepted  period,  and 
not  within  it.  Besides  ;  it  seems  to  me,  that  policies  on  time 
are  properly  to  have  the  same  construction  throughout,  unless 
there  be  an  irresistible  presumption  the  other  way.  The  very 
object  of  a  policy  on  time  is  to  avoid  any  designation  of 
voyages,  or  chances  of  deviation  ;  and  to  leave  the  party  at 
liberty  to  proceed  on  any  voyages  or  adventures,  which  he  may 
choose.  Exceptions,  therefore,  in  the  policy,  if  they  admit 
of  any  other  reasonable  interpretation,  ought  not  to  be  con- 
strued as  cutting  down  the  policy  to  particular  voyages, 
excluding  all  others ;  but  to  be  deemed  exceptions  of  time 
and  risks  in  particular  ports  or  parts  of  voyages.  Now, 
every  word  in  the  present  policy  is  perfectly  satisfied  by  the 
interpretation,  which  I  have  given  to  it,  without  any  strain- 
ing of  the  words  from  their  ordinary  meaning,  as  words 
of  exception  or  exclusion.  But  if  we  construe  the  clause 
the  other  way,  as  excluding  all  voyages  to  and  from  the  ex- 
cepted ports  in  Mexico  and  Texas,  and  all  voyages  to  and 
from  the  West  Indies  begun  before,  or  continued  after  the 
excepted  period,  we  are  necessarily  obliged  to  interpolate 
many  words  into  the  clause,  and  to  deflect  the  words  from 
their  common  signification.  In  short,  we  are  to  construe  a 
policy,  purporting  to  be  a  policy  on  time,  to  be  ako  a  pol- 
icy on  voyages,  and  the  exception  to  be,  not  of  time  and 
risks,  but  of  voyages  to  and  from  the  excepted  ports  and 
places,  as  well  as  an  exception  of  the  time  passed  in  them. 
It  appears  to  me,  that  this  is  not  a  reasonable  or  justifiable 
construction. 

But,  suppose  the  meaning  of  the  excepted  clause  is  ambig- 
uous, and  admits  of  either  construction,  which  is  then  to  be 
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adopted  ?  The  rule  adverted  to,  decides  this.  The  excep- 
tion is  to  be  construed  most  strictly  against  the  underwriters, 
and  most  favorably  to  the  insured. 

Upon  the  whole,  therefore,  notwithstanding  I  have  had 
some  difficulty  on  the  subject,  my  mind  reposes  on  (he  con- 
struction, which  I  have  stated,  as  the  true,  the  natural,  and 
the  appropriate  meaning  of  the  policy. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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»••»•«  5  Hon*  JOSEPH  STORY,  AMociate  Justice  of  the  Sopreoie  Court. 
HSFOKK  J  jj^^  jQjjjj  PITMAN,  District  Judge. 


Thomas  R.  Hazard  v.  Benjamin  Hazard. 

A  pttrtoenhipy  as  to  third  persons,  may  arise  by  mere  operation  of  law,  and 
vithoat  the  intention  of  the  several  parties  thereto ;  but  the  actual  inten- 
tion of  the  parties  will  alone  constitute  a  partnership  as  between  tliemselres. 

A  mere  participation  in  the  profits  will  not  make  the  parties  partners  inter  sese, 

^■ars,  whether  there  is  any  clear  and  solid  distinction  between  eases,  which 
constitute  partnership,  as  to  third  persons,  by  participation  in  the  profits,  and 
cases  of  mere  agenoy,  where  the  remuneration  is  to  be  paid  by  aportion 
of  the  profits. 

Under  the  circumstances  of  this  case,  where  one  third  for  one  year  and  one 
fourth  for  another  year,  of  the  profits  in  a  certain  business  carried  on  by 
A  and  B,  was  allowed  to  B,  for  his  services,  it  was  hdd,  that  there  was  no 
partnership,  but  a  mere  participation  of  interest  in  the  profits,  as  a  remu- 
neration to  B  for  his  agency. 

Bill  in  equity  for  the  settlement  of  the  accounts  of  an  as- 
serted partnership  between  the  plaintiff  and  the  defendant,  and 
for  a  decree  for  payment  of  the  balance  due  to  the  plaintiff,  &c. 
The  answer  denied  the  partnership,  and  stated  expressly,  that 
no  partnership  was  intended  between  the  parties  ;  but  that  the 
defendant  was,  by  an  informal  written  instrument,  annexed  to 
the  bill,  and  which  was  admitted  to  be  the  true  agreement  be- 
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tween  the  parties  to  have  a  certain  portion  of  the  profits  of  the 
business  in  lieu  of,  and  as  a  compensation  for,  bis  services. 

The  written  instrument  was  not  signed  ;  but  was  in  the  fol- 
lowing terms,  and  was  in  the  handwriting  of  the  defendant : 
^'  Benjamin  Hazard  agrees  with  Thomas  R.  Hazard  to  run 
bis  two  factories,  situate  on  Rocky  Brook,  on  the  following 
terms,  viz.  The  said  Benjamin  Hazard  agrees  to  devote  his 
whole  time,  excepting  his  attendance  of  rerigioas  meetings, 
exclusively  to  the  management  of  the  concerns  of  said  facto- 
ries, and  to  take  the  machinery  in  the  order  it  is  at  present  in, 
and  return  it  in  like  order,  at  the  expiration  of  this  agreement. 
In  consideration  of  which,  the  said  T.  R.  Hazard  agrees  to 
allow  bim  one  fourth  of  the  profits  of  the  business,  for  the 
first  year,  and  one  third  of  the  profits  for  each  year  after,  until 
the  expiration  of  this  agreement,  which  is  to  be  the  sok  reward 
of  the  eaid  B.  Hazard^e  servieee.  And  Thomas  R.  Hazard 
agrees,  on  bis  part,  to  purchase  the  stock  and  attend  to  the 
sale  of  the  goods,  without  any  charges  for  his  personal  services 
and  time;  excepting  the  actual  expenses,  necessarily  incurred. 
All  stock,  and  articles  of  any  description,  bills,  &c.  paid  by 
Thomas  R.  Hazard,  are  to  be  credited  to  the  said  T.  R.  H., 
and  the  proceeds  of  the  goods  are  to  be  delivered  and  charged 
to  bim,  in  the  factory  books.  And  the  said  Thoisaa  R.  Haz- 
ard agrees  to  furnish  a  horse  and  wagon,  to  do  the  business  of 
the  factory,  which  is  to  be  kept  at  the  expense  of  the  factory, 
and  returned  of  equal  value,  at  the  expiration  of  this  agree- 
ment. It  is  to  be  understood,  that  Benjamin  Hazard  is  to 
have  no  control  over,  or  profits  arising  from  the  refits,  &c.  of 
the  bouses  and  lands  adjoining  the  factories.  Thomas  R. 
Hazard  is  to  charge  no  rent  for  the  factories,  which,  with  the 
dam,  wrater-wfaeels,  ruaning  gear,  &c.  is  to  be  kept  in  runaing 
repair,  and  the  expense  charged  to  the  factory."  The  agree* 
ment  has  no  dbite,  but  it  is  admitted^  tliat  it  wmm  made  in  J>e« 
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ceraber,  1825,  tnd  the  factories  were  ccrrted  on  under  u  for 
Cmit  years,  imtii  about  December,  1829.  The  business  being 
then  foand  uoprofiCable,  it  was  discoatioued  by  the  conseot  of 
both  parties. 

The  general  replication  was  filed  ;  and  the  parties  having 
taken  evidence  on  each  side,  the  cause  came  on  for  a  hearing, 
and  was  argued  by  Benjamin  Hazard^  for  Thomas  R.  Hazard, 
nod  by  R-  W.  Greene  and  Ji.  C.  Greene^  for  the  defendant. 

Stort  J.  In  the  view  which  I  take  of  this  case,  it  is 
vboUy  unneceesary  to  go  into  the  examination  of  several  col- 
lateral matters,  which  are  stated  in  the  bill  and  answer  and 
evidence,  and  which  have  been  adverted  to  at  the  argument. 
The  only  question,  which  it  appears  to  me  is  now  before  the 
Conrt  for  consideration,  is,  whedier  ander  and  in  virtue  of  the 
informal  agreement,  in  December,  1825,  there  was  consti* 
Cnted  a  partnership  between  the  parties  for  carrying  on  the 
factories.  If  there  was,  then  there  ought  to  be  an  ioterlocu* 
lory  decree  for  an  account.  If  there  was  not,  then  the  bill 
ought  to  be  disooissed,  for  dthougfa  in  positive  terms  it  does 
not  (as  doubtless  it  ought)  aver  a  partnership,  yet  the  whole 
structure  and  frame  of  the  bill  is  formed  to  this  aspect  of  the 
case,  and  the  bill  would  be  unintelligible  without  it.  Now,  upon 
the  point,  whether  there  was  a  partnership  or  not  between 
these  parties  in  the  factory  business,  under  the  agreement,  it 
is  necessary  to  take  notice  of  a  well  known  distinction  be- 
tween cases,  where,  as  to  third  persons,  there  is  held  to  be  a 
partnership,  and  cases  where  there  is  a  partnership  between 
the  parties  themselves.  The  former  may  arise  between  the 
parties  by  mere  operation  of  law  against  the  intention  of  the 
parties  ;  whereas,  the  latter  exists  only  when  such  is  the  actual 
intention  of  the  parties.  Thus,  if  A  and  B  should  agree  to 
carry  00  kay  business  for  their  ]oxal  profit,  and  to  divide  the 
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profits  equally  between  tbem,  but  B  should  bear  all  the  losses, 
and  should  agree,  that  there  should  be  no  partnership  between 
them  ;  as  to  third  persons  dealing  with  the  firm,  they  would 
be  held  partners,  although  inter  sescy  they  would  be  held  not 
to  be  partners.  This  distinction  is  often  taken  in  the  authori- 
ties. It  was  very  fully  discussed  and  recognized  in  Carver 
V.  Wafigh  (2  H.  Bl.  235)  ;  Cheap  y.  Cramond  (4  Bam.  & 
Aid.  663)  ;  Peacock  v.  Peacock  (16  Yes.  49)  ;  Ex  parte 
Hamper  (17  Yes.  404)  ;  Exparte  Hodgkinson  (19  Yes.  291)  ; 
Ex  parte  Langdale  (18  Yes.  300)  ;  Tench  v.  Tench  (6  Madd. 
R.  145  note)  ;  Hesketh  v,  Blanchard  (4  East  R.  144) ;  Muz- 
zy Y.  Whitney  (10  Johns.  R.  226  ;  Dob  v.  Habey  (16 
Johns.  R.  34). 

The  question  before  us  is,  not  as  to  the  liability  to  third  per- 
sons ;  but  it  is  solely,  whether  between  themselves  the  agree- 
ment was  intended  to  create  and  did  create  a  partnership.  I 
have  looked  over  the  agreement  carefully,  and  my  opinion  is, 
that  no  partnership  whatsoever  was  intended  between  the  par- 
ties ;  but  that  Benjamin  Hazard  was  to  be  employed  as  a 
mere  superintendent,  and  not  as  a  partner,  and  was  to  be  paid 
the  stipulated  portion  of  the  profits  for  his  services  as  superin* 
tendent.  This,  it  is  said,  in  the  agreement,  was  to  be  the  aok 
reward  of  his  services  ;  and,  if  there  were  no  profits,  then  he 
was  to  submit  to  lose  the  value  of  his  services.  It  is  not  any 
where  said  in  the  agreement,  that  the  parties  are  to  be  part- 
ners in  the  business  ;  nor  that  Benjamin  Hazard  is  to  pay  any 
part  of  the  losses.  But  language  is  used,  from  which,  I  think, 
it  may  fairly  be  inferred,  as  the  full  understanding  of  the  par- 
ties, that  the  whole  capital  stock  was  to  be  held  by  T.  R. 
Hazard,  as  his  sole  and  exclusive  property,  and  that  the  stock 
was  to  be  furnished  by  him,  and  the  proceeds  thereof  was  to 
be  delivered  and  sold  by  him,  and  charged  to  him,  as  his  indi- 
vidual property,  and  debts  and  credits.     Now,  if  this  be  so. 


NOVEMBER  TERM,  1840.  375 

Hazard  v.  Hazard. 

there  is  no  pretence  to  say,  that  the  parties  intended  a  part- 
nership. A  mere  participation  in  the  profits  will  not  make 
the  parties  partners  inter  sest,  whatever  it  may  do  as  to  third 
persons,  unless  they  so  intend  it.  If  A  agrees  to  give  B  one 
third  of  the  profits  of  a  particular  transaction  in  business,  for 
his  labor  and  services  therein,  that  may  make  both  liable  to 
third  persons  as  partners  ;  but  not  as  between  themselves. 
This  was  the  very  point  adjudged  in  Hesketh  v.  Blanchard 
(4  East,  144),  where  Lord  ElUnborough  said  ;  ^^  The  dis- 
tinction taken  in  fVaugh  v.  Carter  and  others,  applies  to  this 
case.  Quoad  third  persons  it  was  a  partnership,  for  the  plain- 
tiff was  to  share  half  the  profits.  But,  as  between  themselves, 
it  was  only  an  agreement  for  so  much,  as  a  compensation  for 
the  plaintiff's  trouble  and  for  lending  R.  his  credit."  The 
same  doctrine  was  fully  recognized  in  Muzzy  v.  Whitney  (10 
Johns.  R.  226.) 

It  is  not  necessary  in  the  present  case,  to  decide,  whether 
Benjamin  Hazard  was,  under  the  agreement,  a  partner  as  to 
third  persons.  That  question  may  be  left  for  decision,  until  it 
shall  properly  arise  in  judgment.  And  before  it  is  decided)  it 
might  be  necessary  to  examine  a  very  nice  and  curious  class 
of  cases,  standing,  certainly,  upon  a  very  thin  distinction,  if  it 
is  a  clearly  discernible  distinction,  between  cases  of  partner- 
ship, as  to  third  persons,  and  cases  of  mere  agency,  where  the 
remuneration  is  to  be  by  a  portion  of  the  profits.  This  dis- 
tinction is  alluded  to  by  Lord  Eldon^  in  Ex  parte  Hamper 
(17  Ves.  404),  and  by  Lord  Chief  Justice  Mboit  in  Cheap  v. 
Cramand  (4  Barn.  &  Aid.  663,  670).  In  the  latter  case,  the 
Chief  Justice  said  ;  "  Such  an  agreement  is  perfectly  distinct 
from  the  cases,  put  in  the  argument  before  us,  of  remuneration 
made  to  a  traveller,  or  other  clerk  or  agent,  (in  proportion  to 
the  profits,)  by  a  portion  of  the  sums  received  by  the  master 
or  principal,  in  lieu  of  a  fixed  salary,  which  is  only  a  mode  of 
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pajment  adopted  to  increase  or  secure  exertion."  It  was 
aUo  acted  upon  in  Mnzzy  y.  Whitney  (10  Johns.  R.  226)  ; 
Dry  V.  Boswll  (1  Camp.  R.  329)  ;  fVish  v«  Small  (Ibid, 
note)  ;  Benjamin  v*  Porteus,  (2  H.  Bl.  590)  ;  and  Wilkin^ 
um  r.  Frazier  (4  £ap.  R.  182)  ;  and  Mmr  r,  Olemtiie  (4 
Maole  k  Selw.  240,  244). 

My  judgment  »,  that  in  the  present  case  the  parties  nerer 
intended  any  partnership  in  the  capital  stock ;  but  a  mere 
participation  of  interest  in  the  profits  ;  and  that  the  one  third 
or  one  fourth  of  the  profits,  allowed  by  the  agreement  to 
Benjamin  Hazard,  was  merely  a  mode  of  paying  him  as  ageni 
ibr  his  superintendency  of  the  factories. 

In  this  view,  I  think,  the  bill  ought  to  he  dismissed  with 
costs. 


Anna  Sands  v,  Joetn  £.  H.  CitAHrtrN. 

Where  a  will  gave  certain  legacies  and  beqaesta  to  A,  and  aim  deviaed  eer- 
laia  real  aatate  to  luni,  annaxtng  a  "  oandiSion,"  or  '*  ooaditioiia  "  tkeMiiov 
and  made  certain  beqaesta  and  legacies  to  B»  directing  A  in  a  anlisequent 
clause,  to  pay  all  the  jast  debts  of  the  testator.  It  was  hdd,  that  under  the 
circumstances,  the  "  condition/'  or  ''  conditions  **  relerred  to  the  payment 
of  the  testator's  debts,  and  were  not  a  mem  charge  upon  A  personaBy,  bat, 
.  together  with  the  legacies  and  beqoaats  to  B,  were  a  charge  npoa  tha  veal 
estate. 

Where  a  testator  devises  an  estate  to  a  person,  and  in  respect  thereof  charges 
him  with  the  payment  of  debts  and  legacies,  the  charges  are  always  treated 
as  charges  in  tem^  as  well  aa  in  personam^  unless  the  testator  usee  some 
other  language,  whiofa  Vmila,  reatt aina,  oa  repels  the  aeartmction* 

Bill  in  equity  to  enforce  a  legacy  in  the  will  of  Hay  T. 
Sands,  deceased,  as  a  supposed  charge  on  certain  real  estate 
devised  by  him  to  Samuel  P.  Robinsoni  vnder  whom  the 
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defendants  claimed  title,  as  purchasers  of  the  estate.     The 
material  clauses  in  the  will  were  as  follows  : 

The  testator,  in  the  second  clause  of  his  will,  says ;  ^'  I 
give  and  bequeath  unto  my  wife  Anna,  twelve  bushels  of  good 
Indian  corn,  five  bushels  of  barley,  eight  bushels  of  potatoes, 
three  bushels  of  garden  vegetables,  twelve  pounds  of  good 
sheep's  wool,  one  hundred  weight  of  new  milk's  cheese,  twenty 
weight  of  good  butter,  two  hundred  weight  of  good  pork, 
and  fifty  weight  of  beef.  Also,  a  loom,  with  all  its  necessary 
apparatus  ;  all  my  household  furniture,  except  what  I  shall 
hereafter  dispose  of.  The  above  mentioned  supplies  are  to 
be  delivered  annually,  as  long  as  she  remains  my  widow,  and 
no  longer  ;  the  other  bequestments  are  to  her,  her  heirs  and 
assigns.  I  also  wish  her  to  have  and  enjoy,  during  her  wid- 
owhood, the  occupancy  of  my  south  room,  and  the  chamber 
over  the  same,  the  entire  use  of  the  chimney  closet,  one  half 
of  the  wash-room,  and  one  half  of  the  closet ;  the  entire  use 
of  the  northwest  department  of  the  cellar,  and  a  privilege  in 
the  smoke  room,  and  the  entire  use  of  the  north  garret,  with 
the  privilege  of  passing  to  the  above  departments,  when  neces- 
sary for  herself  or  family. 

*^  I  further  give  her  the  pass-way  out  of  either  of  the  outside 
doors,  and  such  a  privilege  as  she  may  wish  or  desire  in  the 
green  yard  ;  also  a  privilege  of  keeping  a  reasonable  quantity 
of  poultry,  not  those  that  might  do  much  injury  to  the  occu- 
pier ;  some  is  always  expected  to  be  done,  where  poultry  is 
raised." 

The  testator  then  proceeds  in  the  next  clause :  ^^  I  give 
and  devise  unto  my  nephew,  Samuel  P.  Robinson,  my  home- 
stead farm,  with  its  buildings  and  appurtenances  thereunto  ; 
also  my  farm  on  the  west  aide  of  the  island,  commonly  called 
the  Kentucky  Farm.  Two  rights  of  tug  swamp  ;  ooe  in  the 
Georgia  swamp,  the  other  in  the  long  lot  swamp,  as  they  are 
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called,  with  all  the  privileges  and  appurtenances  to  each  tract 
belonging,  to  him,  his  heirs  and  assigns  for  ever,  with  such 
reservations  as  I  shall  hereafter  make,  and  one  express  condi- 
tion. I  give  and  bequeatli  to  the  said  Samuel  P.  Robinson 
my  gray  mare  and  old  horse,  fifteen  sheep,  and  all  my  neat 
stock,  except  what  I  shall  hereafter  dispose  of,  all  my  farming 
utensils,  my  sideboard,  desk,  four  chairs,  kitchen  table,  and 
one  good  bed  and  bedding.  Also,  the  privilege  of  carting  and 
securing  one  half  of  the  sea-weed,  that  annually  comes  to  my 
landing  on  the  east  side  of  the  island,  and  carting  it  therefrom^ 
when  convenient.  Also  the  privilege  of  landing  and  securing 
a  boat.  These  bequests  are  to  him,  his  heirs  and  assigns  for 
ever,  with  the  conditions  that  will  be  hereafter  expressed ; 
my  clock,  being  nailed  to  the  bouse,  of  coarse  is  the  property 
of  Samuel." 

The  next  clause  is  ;  ^^  I  give  unto  my  black  woman  Phillis, 
her  entire  liberty  ;  but  should  she  choose  to  remain  with  my 
nephew,  Samuel  P.  Robinson,  and  work  as  she  did  for  me,  I 
desire  the  said  Samuel  P.  Robinson  to  give  her  the  same  fare 
and  usage,  and  the  same  privileges  she  enjoyed,  particularly 
the  room  she  now  occupies,  and  finally  such  as  she  received 
from  me  ;  I  also  give  her  all  such  articles  as  she  may  claim, 
the  determination  <^  which  I  submit  to  my  wife,  however." 

The  next  clause  is ;  ^^  I  give  unto  my  black  boy  John> 
should  he  continue  in  the  service  of  my  family,  that  is,  my 
wife  or  Samuel  P.  Robinson,  until  he  arrives  at  the  age  of 
twenty-one,  the  improvement  from  that  time  of  the  cellar  house 
on  the  Kentucky  farm,  the  garden  south  of  the  house,  as  it  is 
now  fenced,  and  the  lot  west  of  the  cellar,  as  it  is  now  fenced  ; 
to  him  and  his  family  during  his  natural  life  ;  it  being  one  of  tbe 
reservations  I  made  to  Samuel  P.  Robinson,  it  is  to  be  under- 
stood, that  he  lives  on  the  premises  himself ;  if  he  lives  in  my 
family  until  h^  arrives  to  the  age  of  twenty-one,  I  order  tbe 
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annual  profits  to  him  froin  my  death.  When  he  goes  on  the 
premises  to  live  himself,  he  is  to  sufier  no  other  family  to  live 
with  him,  that  would  be  injurious  to  my  other  property  ;  then 
should  he  occupy  the  house  and  land  in  the  manner  just  men- 
tioned, I  then  give  him  four  loads  of  tug  annually,  during  five 
years,  after  he  shall  arrive  at  the  age  of  twenty-one,  to  be  dug 
oat  of  the  Rodman  Swamp,  so  called,  in  an  economical  and 
saving  manner,  with  the  privilege  of  spreading,  curing,  and 
carting,  where  it  will  be  most  accommodating  to  all  parties 
concerned.  I  also  give  him  the  privilege  of  carting  sea-weed, 
or  any  other  article  he  may  need,  on  or  off  said  premises,  for 
his  own  use  during  the  term,  where  no  essential  injury  will 
arise." 

The  testator  afterwards,  in  another  clause,  says  ;  ^'  I  order 
and  direct,  that  one  quarter  of  an  acre  of  land  in  the  northeast 
comer  of  my  homestead  farm,  to  be  set  apart  and  kept  sacred 
as  a  repository  for  the  dead,  for  myself,  my  family,  and  my 
heirs,  and  such  of  my  relatives,  that  may  choose  to  be  buried 
there.  I  direct  Samuel  P.  Robinson  to  have  it  decently 
fenced  for  that  purpose  ;  ibis  is  a  reservation.  In  considera- 
tion of  the  devises  and  bequeaths  to  Samuel  P.  Robinson,  I 
order  and  direct  as  follows ;  to  provide  ten  loads  of  good  tug, 
and  to  have  it  housed  for  the  use  of  my  wife,  at  the  season  such 
firing  is  usually  secured,  to  furnish  her  with  a  horse,  when  she 
wishes  to  ride,  to  supply  her  with  all  the  articles  I  have  be- 
queathed, and  eight  dollars  in  money  ;  the  articles  and  money  on^ 
or  before  every  Christmas,  during  the  time  of  her  widowhood  ; 
the  tug  also  to  be  delivered  annually,  as  long  as  she  remains  my 
widow  ;  the  above  articles  not  to  be  furnished,  if  she  insists  on 
ber  dower,  as  it  will  be  plainly  understood  to  be  my  meaning  ia 
my  bequeaths  to  her.  I  further  order  him  to  pay  John  £. 
Sands  agreeable  to  the  tenor  of  the  gift  made  him." 

Ha  next  adds ;   ^^  To  my  mother,  six  months  after  my 
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death,  the  legacies  ;  six  months  after  my  death,  to  my  sisters 
and  Mary  A.  Clarke ;  I  also  direct  him  to  pay  all  my  just 
debts  ;  as  it  is  my  meaning  and  will,  to  leave  all  my  property 
I  have  not  disposed  of,  as  well  that  in  the  granary,  as  that  may 
be  a  growing  at  the  time  of  my  death,  to  aid  him  in  the  dis- 
charging them." 

Then  follows  this  clause  ;  ^^In  consideration  of  the  devises 
and  bequeaths  to  Ray  T.  Sands,  I  order  him  to  pay  five  dol- 
lars annually  to  my  wife,  as  long  as  she  remains  my  widow ; 
and  three  years  after  my  death,  I  direct  him  to  pay  my  brother, 
John  E.  Sands,  or  his  heirs,  one  hundred  dollars,  interest 
being  allowed  on  the  two  last  years*" 

The  testator  afterwards  appointed  his  wife  executrix,  with 
John  E.  Sands,  executor  of  the  will.  These  are  the  only 
parts  of  the  will,  bearing  upon  the  points  argued  in  the  cause. 
The  will  was  made  on  the  13th  of  October,  1818,  and  appears 
to  have  been  proved  in  the  Probate  Court  in  September, 
1819. 

The  case  was  argued  by  R.  W.  Greene  and  A»  C.  Greenej 
for  the  plaintiff,  and  by  /Sruw,  for  the  defendants. 

Stort  J.  The  only  important  question  in  the  present 
case  is,  whether  the  legacies  or  bequests  unto  Anna  Sands,  the 
widow  of  the  testator,  and  the  plaintiff  in  the  suit,  constitute  a 
charge  on  the  real  estate  devised  by  the  will  to  Samuel  P. 
Robinson.  If  they  do,  then  the  plaintiff  is  entitled  to  have  a 
decree  against  the  defendants  ;  otherwise,  the  bill  ought  to  be 
dismissed.  It  is  observable,  that  the  principal  part  of  the 
legacies  and  bequests,  at  least  of  that  part  now  in  controversy, 
consists  of  annual  supplies  of  produce  and  other  articles,  which 
are  the  common  produce,  growth,  contents,  or  accompani- 
ments of  a  farm  ;  and  may  naturally,  therefore,  be  presumed, 
from  the  very  language  used  by  the  testator,  to  be  exactly 


NOVEMBER  TERM,  1840.  381 

Sands  o.  Charoplin. 


those  things,  which  were,  and  would  be,  the  growth,  produce, 
contents,  or  accompaniments  of  the  homestead  farm  devised 
to  Robinson.  That  farm  included  the  testator's  mansion 
house ;  and  it  was  manifestly  contemplated  by  the  testator, 
that  his  wife  should,  during  her  widowhood,  hold  and  occupy 
a  part  thereof  for  her  own  use.  It  might,  therefore,  be  fairly 
inferred,  that  the  produce  and  other  articles  were  to  come 
from  the  same  farm.  This  is  not,  in  the  construction  of  a  will, 
like  this,  drawn  by  an  uninstructed  yeoman,  an  unimportant 
circumstance.  If  the  legacies  (or  annuities,  as  perhaps  they 
may  more  properly  be  called)  be  charged  on  the  homestead 
farm,  then  it  is  a  just  conclusion,  that  the  language  used  meant 
to  charge  it  also  upon  all  the  other  real  estate  devised  to  Rob- 
inson. In  other  words,  the  charge  was  designed  to  be  a  charge 
upon  the  real  estate,  and  also  upon  the  person  of  the  devisee, 
in  respect  of  the  devise,  and  the  benefit  thereby  conferred  upon 
him.  It  by  no  means  follows,  in  cases  of  this  sort,  that  be- 
cause the  charge  is  on  the  real  estate,  it  is  so  exclusively  ;  for 
it  may  be  a  charge  on  the  real  estate,  and  also  on  the  person 
of  the  devisee,  in  respect  of  the  devise.  The  argument, 
therefore,  that  establishes  the  one,  by  no  means  repels  the 
other.  This  doctrine  was  sufficiently  shown  to  be  supported 
by  principle  and  authority,  in  the  case  of  Oardner  v.  Gardner 
(3  Mason  R.  178). 

The  devise  is  to  Robinson  "  and  his  heirs  and  assigns,  with 
such  reservations  as  I  (the  testator)  shall  hereafter  make,  and 
one  express  condition."  The  testator,  in  the  same  clause, 
afterwards  adds  ;  ^*  These  bequests  are  to  him,  his  heirs  and 
assigns  for  ever,  with  the  conditions,  that  will  hereafter  be  ex- 
pressed." What  were  these  reservations  ?  The  reservations 
are  sufficiently  manifest.  They  include,  by  implication,  the 
part  of  the  homestead  devised  to  his  wife  during  her  widow- 
hood, and  that  part  devised  to  the  black  woman,  Phillis ;  and 


383  RHODE  ISLAND. 


Sands  v.  ChampliD. 


by  express  declaratioD,  the  devise  to  his  black  boy,  John,  '4t 
being  (as  the  testator  states)  one  of  the  reservations  I  made  to 
Samuel  P.  Robinson."  Another  express  reservation  from 
the  devise  to  Robinson  is,  the  quarter  of  an  acre  in  the  north- 
east corner  of  the  homestead  farm,  to  be  set  apart,  as  a  family 
repository  for  the  dead. 

But  what  is  the  condition,  or  what  are  the  conditions  re- 
ferred to  by  the  testator  ?  We  observe,  that  the  expression 
in  one  place  is,  ''one  express  condition ;"  in  another,  ''the 
conditions,  that  will  be  hereafter  expressed."  The  counsel 
for  the  plaintiff  contend,  that  the  condition  or  conditions,  here 
referred  to,  are  the  due  payment  and  discharge  of  the  legacies 
to  the  plaintiff,  and  perhaps  also  the  legacies  to  the  other  per- 
sons named  in  the  will,  which  are  to  be  paid  and  discharged 
by  Robinson.  The  counsel  for  the  defendants,  on  the  other 
hand,  contends,  that  the  words  refer  to  the  devise  over,  after 
the  death  of  Robinson,  if  he  should  die  without  lawful  issue, 
to  Ray  T.  Sands,  of  all  the  estate  devised  to  Robinson,  with 
the  same  reservations  ;  and  the  further  provision,  that  in  case 
Robinson  should  die  without  issue,  that  the  wife  of  the  testator 
(the  plaintiff)  should  improve  the  estate  so  long,  as  she  re- 
mained his  widow. 

Perhaps  it  is  not  easy,  in  a  case  of  this  sort,  where  the 
will  was  drawn  by  an  illiterate  person,  in  loose  and  inaccurate 
language,  to  say  exactly  what  the  testator  did  actually  intend 
by  the  words  "  condition  "  or  "  conditions."  If  I  were  com- 
pelled to  give  a  construction  to  the  words,  with  reference  to 
the  clauses  of  the  will,  to  which  they  might  appropriately  apply, 
I  should  incline  to  apply  them  to  the  clause,  in  which  the  tes- 
tator directs  Robinson  "  to  pay  all  my  just  debts,  as  it  is  my 
meaning  and  will  to  leave  all  my  property  I  have  not  disposed 
of,  as  well  that  in  the  granary,  as  that  may  be  growing  at  the 
time  of  my  death,  to  aid  him  in  discharging  them."     It  is 
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phiD,  here,  that  the  testator  iatended  to  charge  Robinson,  in 
consideration  of  the  devises  and  beqnests  to  him,  with  the 
payment  of  all  bis  debts.  Such  a  charge  of  debts  upon  a 
devisee,  in  respect  to  lands  devised  to  him,  has  always  been 
held  to  be,  not  a  mere  charge  on  the  devisee  personally,  but  a 
charge  on  the  lands.  This  is  clearly  established  in  the  cases 
of  Cloudily  V.  PtUkam  (1  Vern.  R.  411)  ;  ^kock  v.  Spar- 
hawk  (2  Vern.  R.  228),  and  Jiubrty  v.  MiddUton  (2  £q.  Cas. 
Abridg.  p.  497,  ^  16),  which  fall  far  short  of  the  stringency, 
in  point  of  language,  which  is  to  be  found  in  the  present  will.^ 
If  the  language  used  in  this  will  makes  the  charge  of  the  debts 
of  the  testator  a  charge  on  the  land  devised  to  Robinson, 
there  is,  certainly,  very  strong  reason  to  apply  the  same  inter- 
pretation to  the  legacies  to  the  plaintiff,  if  not  to  the  other  leg- 
acies payable  by  Robinson.  Each  of  them  may  be  properly 
deemed  conditions  annexed  to  the  estate. 

But  I  lay  no  particular  stress  upon  the  words  *^ condition"  or 
^'  conditions,"  in  this  will.  My  judgment  proceeds  upon  the 
ground  of  the  intention  of  the  testator,  derived  from  the  lan- 
guage of  the  will,  with  reference  to  the  devise  to  Robinson. 
The  testator  says  ;  '^  In  consideration  of  the  devises  and  be- 
quests to  Samuel  P.  Robinson,  I  order  and  direct  [him]  as  fol- 
lows ;"  and  he  then  directs  him  to  provide  and  supply  and  fur- 
nish his  wife  with  the  very  articles  now  in  controversy.  Here, 
then,  there  is  a  positive  direction  and  order,  that  these  legacies 
shall  be  paid  to  the  plaintiff  by  Robinson.  Such  an  order  and 
direction  is  in  the  language  of  command,  and  imports  a  trust 
fixed  upon  the  estate  devised  ;  for  it  is  a  charge,  in  consider- 
ation of  the  devise  ;  or  in  other  words,  it  is  a  charge  upon  the 


1  See  many  of  the  cases  collected  in  Powell  on  Devises,  by  Jarman, 
vol.  2.  ch.  34,  p.  644  to  p.  663.  See  also  Anon.  2  Freeman  R.  192,  MxleM 
V.  Leigh  ( I  Atk.  R.  573).  Cory  v.  Cory  (2  Sch.  &  Lefr.  173, 188).  ffar- 
im  V.  Datis  (2  Mylne  &  Keen,  49). 
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estate  in  the  bands  of  the  devisee.  The  reasonable  intend- 
ment of  the  will  was,  to  provide  a  sufficient  maintenance  for 
the  plaintiff  during  her  widowhood,  and  to  have  the  supplies  an- 
nually furnished.  Now,  if  the  will  were  to  be  construed  a  mere 
personal  charge  on  Robinson,  it  is  very  clear,  that,  in  case  of  his 
insolvency,  the  widow  would  be  left  without  any  maintenance. 
In  case  of  his  death  in  the  lifetime  of  the  testator  also,  there 
is  no  small  ground  to  contend,  that  the  devise  might  be  a  laps- 
ed devise,  and  that  the  other  clauses  in  the  will,  devolving  the 
estate  and  the  payment  of  the  legacies  on  Ray  T.  Sands, 
might  not  apply  to  such  an  event  ;  and  then,  the  widow  would 
be  left  without  any  maintenance.  But  if  the  legacies  to  the 
plaintiff  are  treated,  as  a  charge  on  the  estate  devised,  the 
charge  will  survive,  and  may  be  enforced  in  either  event.  To 
carry  into  effect,  then,  the  obvious  intention  of  the  testator 
from  the  professed  objects  of  these  provisions,  ut  res  magi$ 
vakat^  quampereati  (as  one  may  say,)  it  seems  necessary  to 
give  this  interpretation  to  the  clause.  It  is  at  once  reasona- 
ble, safe,  and  in  entire  harmony  with  the  words.  Indeed ;  I 
understand  it  to  be  a  general  rule  in  the  construction  of  claus- 
es of  this  sort,  that  where  the  testator  devises  an  estate  to  a 
person,  and  in  respect  thereof  charges  him  with  the  payment 
of  debts  and  legacies,  the  charges  are  always  treated  as  charg- 
es in  rem,  as  well  as  in  peraonanij  unless  the  testator  uses 
some  other  language,  which  limits,  restrains,  or  repels  that 
construction.  Upon  no  other  principle  can  many  cases  in 
the  books  admit  of  any  rational  explanation. 

There  is  an  anonymous  case  in  2  Freeman  Rep.  192,  which 
fully  sustains  this  doctrine.  It  was  there  said  ;  ''  If  a  man, 
by  his  will,  deviseth  his  lands  to  J.  S.  and  doth  derire,  that 
the  said  J.  S.  should  pay  his  debts,  or  if  it  be,  he,  the  said 
J.  S.,  paying  his  debts,  or  if,  immediately  after  the  devise  of 
his  lands,  he  doth  appoint  or  desire,  that  his  debts  should  be 
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paid,  or,  if  be  tiseth  anj  expression  in  his  will,  whereby  it  ap- 
pears, tbat  he  had  any  intent  to  charge  his  lands  with  bis  debts  ; 
in  soch  case  his  lands  will  stand  charged."  Now,  the  doctrine, 
here  laid  dovm,  is  applied  to  words  of  desire,  or  directions  to 
the  devisee  to  pay  debts,  and  even  to  a  desire  immediately 
after  a  devise,  tbat  bis  debts  should  be  paid  ;  so  as  to  hold 
them  to  import,  per  «e,  a  manifest  intention  to  charge  the  real 
estate  devbed  with  the  debts.  In  the  present  case  the  words 
are  *^  order  and  direct^"  *^  in  consideration  of  the  devises," 
which  are  far  more  cogent.  The  case  of  MiUt  v.  Leigh  (1 
Atk.  R.  573),  approaches  still  nearer  to  the  present.  There 
A.  devised  his  real  estate  to  his  wife  for  life,  and  then  to  his 
son  R.,  and  gave  ^his  daughter  C.  a  legacy  of  £150,  to  be 
paid  her  in  a  twelve  months'  time  after  R.  should  come  to  en« 
joy  the  premises,  and  if  R.  should  die  before  his  wife,  then,  tbat 
H.  (another  son)  coming  to  the  possession  of  the  premises,  and 
surviving  his  mother,  pay  to  the  daughter  C,  £S00  ;  and  the 
testator  made  his  wife  his  executrix.  The  sons  died  be- 
fore the  mother  ;  but  R.  left  a  son,  against  whom  the  bill  was 
brought  by  the  daughter  for  the  legacy  of  £  200.  The  ques- 
tion was,  whether  the  legacy  was  charged  on  the  real  estate. 
The  Master  of  the  Rolls  (Mr.  Fem«y),  and  afterwards  Lord 
Hwrdmekty  upon  an  appeal,  held  the  legacy  to  be  a  charge  on 
the  real  estate,  and  decreed  payment  out  of  it  accordingly.  On 
tbat  occasion  Lord  Hardmcht  said  ;  ^'  It  is  objected,  that  it 
is  not  said,  to  be  paid  out  of  the  estate  at  Hills,  nor  is  it  said 
by  whom  it  is  to  be  paid.  But  there  are  many  cases,  where 
it  is  neither  said  to  be  paid  out  of  the  estate,  nor  by  whom,  yet 
has  been  considered  as  a  charge  upon  the  estate,  where  the  gen- 
eral intent  of  the  testator  has  appeared.  But  here,  the  whole 
will  being  taken  together,  the  subsequent  clause  directing  Henry 
to  pay,  he  coming  into  possession,  &c.  is  a  plain  declaration  of 
VOL.  IX.  49 
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the  testator's  intent,  that  the  person,  who  possessed  the  estate, 
should  pay  the  legacy.  The  testator  intended  it  should  come 
out  of  both  estates,  and  he  has  charged  his  son  in  respect  to  the 
whole  estate  he  was  to  have  ;  and  that  is  generally  the  rule  of 
proportion  in  charging  the  son  for  younger  children's  fortunes, 
in  respect  of  the  value  of  the  whole  estate,  that  is  to  come  to 
him.  The  words  are,  I  think,  sufficient  to  charge  the  real  estate ; 
and  as  to  the  personal,  it  is  given  absolutely  and  entirely  to  the 
mother  ;  she  might  spend  it,  or  do  what  she  pleased  with  it. 
Nor  is  the  legacy  given  to  be  paid  at  the  particular  time  of  the 
death  of  the  mother  ;  so  that  it  is  impossible  to  imagine,  that 
could  be  the  fund  intended  by  the  testator." 

Now,  every  word,  here  stated,  applies  with  increased  force 
to  the  present  case,  where  the  legacies  were  payable  annuaUy. 
It  is  plain,  that  the  wife  was  to  receive  the  same  during  her 
widowhood.  And  yet,  if  Robinson  should  die  during  the  life 
of  the  wife,  leaving  issue,  they  would  not  be  responsible  for 
the  chaise  to  her  personally  ;  nor,  according  to  the  argument, 
would  the  estate  be  chargeable.  So  that  the  very  objects  of 
the  testator  would  be  defeated.  His  intention  was  to  have  a 
fund  for  the  security  of  the  payment  durante  viduitate,  which 
can  only  be  by  construing  the  will,  as  making  the  legacies  a 
charge  on  the  estate,  as  well  as  on  the  devisee  personally,  in 
respect  to  the  estate. 

The  case  of  Gary  v.  Gary  (2  Sch.  &  Lefr.  173,  188), 
presents  quite  as  striking  an  analogy.  There,  the  testator,  af- 
ter sundry  bequests,  gave  to  his  son,  George  Gary,  ^^  all  the 
rest,  residue,  and  remainder  of  my  real  and  personal  estates, 
not  hereby  disposed  of;  and  I  do  hereby  order  and  direct  my 
said  son  to  pay  off  my  just  debts."  Lord  RtdesddU  held  the 
debts  to  be  a  charge  on  the  real  estate.  His  language  was  ; 
'^  He  (the  testator)  charges  all  his  debts  on  what  he  gives  to 
his  eldest  son  ;  that  is,  all  his  simple  contract  debts,  as  well  as 


NOVEMBER  TERM,  1840.  387 

Dexter  v.  The  Providence  Aqoednct  Company. 

the  other  debts.  He  says,  in  effect,  I  direct  they  shall  be 
paid  out  of  what  I  give  George  Cary.  It  is  not  a  personal 
obligation  ;  but  an  obligation  in  respect  of  the  property  given 
bim."  As  to  its  not  being  a  personal  obligation,  I  greatly 
doubt ;  but  as  to  the  other  language,  its  clear  import  decides  the 
pesent  question.  The  testator  here  expressly  charges  Rob- 
inson with  the  payment  of  the  legacies,  ^^in  consideration  of 
the  devises  and  bequests  to  him  "  ;  that  is,  as  has  been  already 
said,  and  it  agrees  exactly  with  the  language  of  Lord  Redes^ 
daUy  it  is  a  charge  on  him  in  respect  of  the  property  given 
him  by  the  will ;  and  therefore  a  charge  thereon. 

Upon  the  whole,  my  judgment  is,  that  the  legacies  given  to 
the  plaintiff*  (Mrs.  Sands)  are  a  charge  on  the  real  estate  de- 
vised to  Robinson,  and  that  she  ought  to  have  a  decree  accord- 
ingly, for  the  due  payment  and  discharge  thereof. 


Hbnrt  H.  Dexter 

V. 

The  Provideicce  Aqueduct  Compant. 

Where  a  bill  in  equity  charged  the  defendant  with  digging  and  sinking  a  deep 
well  and  fountain,  and  thereby  occasioning  a  diversion  of  the  water  from  a 
certain  spring  and  watercourse  on  the  meadow  land  of  the  plaintiff,  so  as 
to  render  the  same  dry  daring  a  portion  of  the  jear,  and  prayed  for  an  in- 
junction and  relief  therefrom ;  and  the  answer  denied  the  fiusts  stated  in 
the  bill,  alleging,  that  the  diminution  of  water  was  occasioned  by  other 
and  natural  causes ;  It  was  hdd^  that  if  the  facts  were,  as  alleged  in  the  bill, 
the  plaintiff  was  entitled  to  the  relief  sought.  But,  in  consideration  of  the 
contradictory  nature  of  a  great  mass  of  testimony,  relating  merely  to  the 
matter  of  fitct,  and  dependent  upon  the  credibility  of  the  witnesses,  the 
Court  proposed,  that  the  following  questions  should  be  submitted  to  a  jury. 
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to  tid  it  in  ite  deciei^n.  Ui.  Wbetber  there  wae  any  eooh  diFenian  of  the 
water,  as  that  alle^^ed  in  the  bill.  2d.  If  ao,  what  damages  have  been  sue- 
tained  thereby.  3d.  What  is  the  permanent  diminution  or  loss  in  value  of 
the  plaintiff's  meadow  land,  occasioDed  thereby. 

Sill  b  equitjr  for  an  iojunctioD  and  reliefi     Tbe  hiA  m  sub* 
stance  states,  tbat  on  or  about  the  2(Hh  day  of  December, 
1832,  tbe  phdntiff  was,  and  still  is,  the  hwful  owner  and  pos- 
sessor of  a  certain  close  or  meadow,  situaied  in  the  sud  city  of 
Providence,  containing  about  five  acres  and  <»e  half  of  an  acre 
of  land,  and  for  twenty  years  and  upwards,  before  tbat  time, 
and  the  time  of  committing  tbe  injuries  and  grievances  com- 
plained of,  be,  and  those  from  whom  he  derives  bis  title,  had 
been  in  the  uninterrupted,  quiet,  and  peaceable  possessioD  and 
enjoyment  of  the  same,  with  all  its  rights  and  privileges,  and 
of  a  certain  spring  and  watercourse  therein  situated,  and  pass- 
ing and  flowing  upon  and  over,  and  extending  and  running 
through  a  part  of  tbe  meadow,  for  the  purposes  of  irrigation 
and  for  drink  for  bis  cattle  feeding  therein  all  that  time,  and 
ought  now  to  have  it  so  run  for  the  same  purposes.    Tbat  dur- 
ing all  that  time,  they  were  accustomed  to  use  said  spring  for 
these  purposes,  and  thereby  derived  profit  and  advantage.  Tbat 
on  or  about  said  20th  day  of  December,  1832,  the  defendants, 
well  knowing  tbe  premises  and  the  great  value  and  importance 
of  the  said  spring  and  watercourse  to  tbe  orator  in  this  respect, 
and  contriving  and  utilawfuUy  confederating  and  intending  to  in- 
jure him,  and  deprive  him  of  the  use,  benefit,  and  advantage  of 
tbe  water  of  tbe  said  spring  and  watercourse  naturally  flowing 
therefrom,  as  it  had  been  immemorially  accustomed  to  run  and 
flow,  and  irrigate  and  fertilize  said  meadow,  and  supply  drink 
for  the  cattle  feeding  therein,  wrongfully  and  injuriously  did 
dig,  sink,  and  cut  a  certain  deep  well,  fountain,  or  pit  near  to 
and  adjoining  the  said  meadow,  of  the  depth  of  thirty  feet  and  of 
the  diameter  of  about  twenty-five  feet,  and  cut  or  dug  a  trench 
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therefrom,  and  laid  and  placed  therein  large  iron  pipes  or  water* 
courses  leading  from  the  said  fountain  to  divers  parts  of  the  said 
city  ;  and  on  or  about  that  day  diverted,  and  continually  thence- 
forward have  drawn  and  diverted  the  water  from  the  said  spring 
and  watercourse,  and  have  so  diverted  the  natural  flow  of  the 
water,  that  the  sprii^  and  watercourse  are  dry  a  considerable 
portion  of  the  year,  and  the  water  is  thereby  hindered  and  pre- 
vented from  running  and  flowing  as  it  had  been  immemorially 
accustomed  to  run  and  flow  over  and  across  the  said  meadow, 
irrigating  and  fertilizing  the  same  so  extensively  and  bene- 
ficially,  as  it  might  and  otherwise  would  have  done,  and  as  it 
had  been  accustomed  to  do  ;  whereby  the  orator  is  and  has 
been  greatly  injured,  as  set  forth  in  the  bill. 

The  bill  further  sutes,  that  at  the  November  Term,  1835, 
of  this  Circuit  Court,  the  plaintiff  commenced  an  action  of  the 
case  against  the  defendants,  for  the  recovery  of  his  damages 
before  that  time  sustained,  for  the  unlawful  diversion  of  the 
water  as  before  stated,  and  to  establish  his  right,  by  judgment 
of  Court,  to  the  natural  flow  of  the  water  in  the  said  spring  and 
watercourse,  for  the  purposes  aforesaid ;  in  which  suit  the 
defendants  appeared  and  answered,  and  such  proceedings  were 
had,  that  the  orator  recovered  a  verdict,  and  judgment  was 
rendered  thereon  for  his  damages  for  the  wrongful  diversion  of 
the  water,  which  judgment  is  in  full  force  and  not  annulled  ; 
yet  the  defendants  still  continue  to  divert  the  water  wrongfully 
and  injuriously.  And  the  bill  prays,  that  the  defendants  may 
be  restrained  by  injunction  from  continuing  to  divert  the  water, 
or  drawmg  the  same  from  their  fountain  through  the  said  iron 
pipes,  and  for  the  appointment  of  a  master  to  ascertain  his 
damages  by  reason  of  the  premises,  and  for  general  relief. 

The  defendants  in  their  answer  state,  that  they  know  nothing 
of  the  complainant's  title  to  the  said  close  or  meadow,  and  leave 
him  to  make  proof.    That  they  were  incorporated  by  the  Gen- 
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eral  Assembly  of  Rhode  Island,  at  their  October  Session,  1 831, 
for  the  purpose  of  supplying  the  city  of  Providence  with  sweet 
and  wholesome  water,  as  great  inconvenience  had  been  previ- 
ously felt  by  the  inhabitants,  and  the  charter  was  applied  for  by 
them,  and  granted  by  the  General  Assembly  to  remedy  the 
inconvenience.  That  they  dug  their  fountain  in  December, 
1832,  on  land  previously  purchased  by  them,  consisting  of  one 
acre  and  a  quarter.  That  in  January,  1833,  the  laying  of 
their  water  pipes  were  completed,  and  they  began  and  have 
continued  to  supply  the  inhabitants  with  water.  That  the 
digging  of  their  fountain  and  the  drawing  the  water  therefrom 
has  no  effect  whatever  in  diminishing  the  quantity  of  water  in 
the  plaintiff's  spring  or  watercourse.  That  from  the  time  of 
digging  the  fountain,  there  has  been  a  succession  of  drier  sea- 
sons than  had  been  known  for  many  years  before.  That  a 
number  of  the  small  streams  and  springs  in  the  neighbour- 
hood of  Providence  have  been  very  low,  and  some  of  them 
dry,  during  the  last  five  years,  which  have  not  been  dry  for 
many  years  before ;  and  that  the  drying  up  of  the  plaintiff's 
spring  and  watercourse  has  been  owing  to  the  dryness  of  the 
seasons,  and  not  to  the  defendants'  fountain  ;  and  that  it  was  not 
unusual  for  the  plaintiff's  spring  and  watercourse  to  be  dry 
before  the  fountain  was  sunk,  and  that  they  were  always  dry  in 
dry  seasons.  That  the  verdict,  rendered  in  the  said  suit  at  law, 
was  against  the  evidence  ;  that  within  two  days  after  the  ren- 
dition of  said  verdict,  and  before  judgment,  the  counsel  of  the 
defendants  presented  a  petition  to  said  Court  to  set  aside  the 
verdict,  and  for  a  new  trial,  which  petition  was  founded  on 
two  grounds  ;  first,  that  the  verdict  was  against  the  evidence  ; 
second,  that  after  the  rendition  of  the  same,  the  defendants  had 
discovered  new  and  material  evidence,  which  they  had  no  op- 
portunity to  introduce  ;  but  that  the  counsel  for  the  defendants 
were  informed  by  the  Court,  that  the  defendants  were  not  bound 
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by  the  said  verdict,  except  for  its  payment,  leaving  the  gen- 
eral question  open  and  undecided,  and  if  petition  were  granted, 
it  would  be  on  payment  of  costs,  which  would  be  about  equal 
to  the  verdict ;  and  that  the  main  question  might  as  well  be 
tried  in  a  second  action,  as  by  a  new  trial.  And  thereupon, 
the  plaintiff's  counsel  being  present,  the  defendants'  counsel 
withdrew  the  said  petition. 

The  defendants  on  their  answer  further  state,  that  they  then 
had  such  new  and  further  evidence,  as  would  have  disproved  the 
truth  of  the  said  verdict,  and  shown,  that  their  fountain  had  not 
in  anywise  diminished  the  water  in  the  plaintiff's  said  spring 
and  watercourse,  which  evidence  they  had  not  had  an  oppor- 
tunity to  introduce  during  the  trial.  That  they  would  have 
been  able  to  prove  by  said  evidence,  that  previous  to  dig- 
ging the  said  fountain,  in  all  dry  seasons,  the  plaintiff's  spring 
and  watercourse  were  as  much  dried  up  as  since ;  and  that 
such  evidence  the  defendants  were  unable  to  obtain  previous 
to  the  trial,  although  they  had  made  diligent  search  and  in- 
quiry. 

The  defendants  further  contend,  that  the  said  verdict  is  not 
evidence  against  them  in  this  case.  That  it  could  not  have 
been,  had  no  petition  been  presented  and  withdrawn.  That 
the  action  was  an  action  on  the  case,  and  the  inquiry  confined  to 
the  effect  of  the  fountain  previous  to  the  date  of  the  writ.  The 
act  might  have  been  proved  to  have  been  then  injurious,  but 
is  not  necessarily  a  continuing  injury.  That  if  a  connexion  be 
established  between  them,  they  deny,  that  because  it  is  injuri- 
ous in  a  dry  season,  it  would  be  so  in  a  wet  season.  In  wet 
seasons  there  would  be  a  redundancy  of  water  for  the  purposes 
stated  by  the  plaintiff,  and  if  then  diminished  by  the  fountain  of 
the  defendants,  it  would  not  be  disadvantageous  to  the  plaintiff. 
The  diminution  must  be  injurious  to  sustain  the  plaintiff's  bill ; 
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but  the  defeadants  deny,  that  it  has  snj  effect  wfaaterer  in  a 
dry  or  wet  season  on  plaintiff's  spring  or  watercourse. 

That  the  constant  succession  of  almost  oDprecedented  dry 
seasons,  which  have  occurred  since  the  digging  of  the  fountain, 
has  rendered  it  impossible  to  ascertain,  by  actual  observation, 
what  the  state  of  the  spring  and  watercourse  would  be  in  a 
wet  season.  That  if,  as  the  defendants  assert,  the  fountain 
has  no  effect  in  a  dry  season,  it  can  have  no  effect  in  a  wet. 

That  the  said  spring  is  not  a  natural  spring,  but  a  bole  has 
been  dug  about  three  feet  deep,  in  a  wet  place,  and  a  barrel 
placed  therein,  the  water  flowing  from  the  wet  land,  adjoinbg, 
fills  up  this  hole  and  runs  off,  constituting  the  sfmng  and  water- 
course in  the  plaintiff's  bill  described. 

To  this  answer  the  plaintiff  filed  a  general  replication. 

The  cause  came  on  to  be  heard  at  this  term  upon  the  bill, 
answer,  and  other  pleadings,  and  the  evidence  taken  by  the 
parties  ;  and.  was  argued  by  Snowj  for  the  plaintiff,  and  by  R» 
W.  Qretne  and  Whipple^  for  the  defendants. 

8tort  J.  This  cause  has  been  very  ably  argued  upon 
both  sides.  It  does  not  appear  to  me  to  involve  any  real  dif- 
ficulty in  point  of  law  ;  but  the  great  stress  of  the  controversy 
rests  on  matters  of  fact.  The  short  statement  of  the  ground 
of  the  suit  is,  that  the  plaintiff  asserts  himself  in  the  bill  to  be 
the  owner  of  a  certain  meadow  in  Providence,  containing  about 
five  acres,  and  that,  for  twenty  years  and  more,  before  De- 
cember, 1832,  he,  and  those,  under  whom  he  claims  and  de- 
rives his  title,  were  in  peaceable  possession  thereof,  with  all 
the  rights  and  privileges  of  a  certain  spring  and  watercourse 
thereon  situated,  and  passing  and  flowing  upon  and  over,  and 
extending  and  running  through  a  part  of  the  meadow,  for  the 
purpose  of  irrigation,  and  for  drink  for  his  cattle  feeding  there- 
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in ;  that  the  defendaotS)  knowiog  the  premises,  id  December, 
1832,  dug,  sunk,  and  cut  a  deep  well,  fountain,  and  pit  in  an 
adjacent  close  of  the  depth  of  thirty  feet,  and  of  the  diameter  of 
twenty<-five  feet,  and  dug  a  trench  therefrom,  and  laid  and  placed 
iron  pipes  or  watercourses,  leading  from  the  well  or  fountain 
to  the  city  of  Providence,  and  have  ever  since  continued  to 
do  80  ;  whereby  they  have  diverted  the  water  from  the  said 
spring  and  watercourse,  and  so  diverted  the  natural  flow  of 
the  spring  and  watercourse,  that  the  same  are  dry  for  a  con- 
siderable portion  of  the  year,  and  the  water  is  thereby  hindered 
and  prevented  from  running  and  flowing,  as  it  had  been  imme** 
morially  accustomed  to  run  and  flow,  over  and  across  the  said 
meadow,  irrigatbg  and  fertilizing  the  same. 

Now,  the  title  of  the  plaintiff  to  the  meadow  is  not  contro- 
verted ;  and  if  the  gravamen,  thus  stated,  is  made  out  by  sufli- 
cient  proofs,  I  have  no  doubt,  that  the  plaintiff  is  entitled  to 
relief  under  the  bill.  The  case  of  Babtan  v.  BtmUd  (1 
Camp.  R.  463),  is  directly  in  point,  if,  indeed,  the  same  prin- 
ciple of  law  bad  not  been  fully  recognized  from  very  early 
times.^ 

The  defence  principally  turns  upon  a  denial  of  the  matter 
of  fact,  that  the  spring  and  watercourse  have  been  diverted  at 
all,  or,  if  diverted  at  all,  that  it  has  been  caused  or  occasioned 
by  the  digging  of  the  well  and  fountab  and  water  pipes  of  the 
company.  In  short,  the  company  attribute  the  diminution  of 
the  water  to  other  natural  causes,  wholly  independent  of  their 
well,  fountain,  and  aqueduct.  There  is  a  large  body  of  evi- 
dence, introduced  into  the  cause  by  both  parties,  which  is,  in 
many  of  its  most  important  bearings,  contradictory  or  conflict- 

^  See  Tyhr  v.  WUhawm  (4  Mason  R.  397).    Hazard  v.  BMnsim  (3 
Maeon  R.  379).     Swnry  v.  Pigoi  (Pophom  R.  166). 
VOL.    IX.  50 
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iDg.  The  weight,  which  ought  to  be  attached  to  it,  therefore, 
must,  in  a  great  measlire,  depend  upon  the  comparative  credi- 
bility of  the  respective  witnesses.  It  appears  to  me,  that  un- 
der these  circumstances,  and  in  matters,  connected  with  the 
common  business  of  practical  life,  where  the  experience  of  a 
jury  might  be  of  great  advantage  to  aid  the  Court  in  its  ulti- 
mate decision,  it  is  exactly  such  a  case,  as  ought  to  be  submit- 
ted to  a  jury  upon  an  issue  to  be  framed  for  that  purpose.  I 
am  the  more  disposed  to  have  this  course  pursued,  because 
both  the  bill  and  answer  admit,  that  there  has  been  one  trial  of 
the  question  by  a  jury,  on  the  common  law  side  of  this  Court, 
in  which  a  verdict  was  found  for  the  plaintiff.  That  verdict 
is  alleged  by  the  defendants  to  have  been  entirely  unsatisfacto- 
ry, founded  upon  very  imperfect  evidence,  and  materially  af- 
fected by  the  new  evidence,  which  has  since  been  obtained* 
I  cannot,  therefore,  give  it  full  weight  under  such  circumstan- 
ces, especially  as  a  new  trial  was  intended  to  be  moved  for, 
but  was  waived  upon  a  supposed  suggestion  of  the  Court, 
that  small  damages  only  Were  given,  and  it  might  be  as  well  to 
leave  the  merits  to  be  decided  in  another  action,  or  in  a  bill  in 
equity.  If  another  verdict  is  found  on  the  same  side,  it  will 
almost  of  itself  be  decisive.  If  found  the  other  way,  it  will 
take  away  the  entire  force  of  the  former  verdict,  which  is  now 
greatly  relied  upon  by  the  plaintiff,  as  a  strong  ground  for  a 
perpetual  injunction. 

What  I  propose,  then,  is,  to  have  an  issue  framed  to  be 
tried  by  a  jury  at  the  bar  of  this  Court  to  ascertain,  (1.) 
Whether  there  has  been  any  diversion  and  drying  of  the  spring 
or  watercourse,  occasioned  by  the  digging  and  sinking  of  the 
fountain  and  aqueduct  of  the  defendants.  (2.)  If  there  has 
been  any  such  diversion  and  drying,  what  damages  have  been 
sustained  thereby  by  the  plaintiffs,  since  the  former  suit  was 
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brought,  and  before  the  present  bill  was  filed  ;  or,  if  it  be 
thought  preferable  by  the  parties,  (3.)  what  is  the  permanent 
diminution  or  loss  in  the  value  of  the  plaintiff's  meadow  land, 
occasioned  by  the  defendants'  digging  and  sinking  the  fountain 
and  the  aqueduct,  as  stated  in  the  bill.^ 

1  See  Hmmond  v.  HaU  (10  Simon  R.  551). 
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Francis  Baring  and  others 

V, 

Theodore  Ltman,  Executor. 

Where,  by  a  banker's  circular,  a  bankings  commisrion  was  named  on  credits 
or  bills  **  used  east  of  the  Cape  of  Good  Hope ;  *'  it  was  hddy  that  the  draw- 
ing of  bills  under  a  letter  of  credit,  in  fayor  of  a  third  person,  who,  opoa 
the  faith  of  the  letter  of  credit,  takes  and  receives  the  same  for  value, 
and  is  entitled  to  hold  and  use  them  on  his  own  account,  is  a  u»e  of  the 
letter  of  credit  within  the  terms  of  the  circular,  although  the  bills  are 
never  presented  for  acoeptanoe  or  payment. 

Thus,  the  agent  in  Boston  of  certain  London  bankers,  gave  to  A.  a  letter  of 
credit,  by  which  B.,  in  Canton,  was  authorized  to  value  upon  them  to  the 
amount  of  £25,000  sterling  at  sii  months'  sight,  at  Canton,  the  customary 
commission  on  bills,  used  under  similar  letters,  being  two  per  cent.  The 
credit  was  obtained  to  furnish  funds  in  part  for  loading  the  ship  of  A., 
which  was  consigned  to  B.,  at  Canton.  Bills  were  aooordingly  drawn  in 
Canton  by  B.  payable  to  C,  but  as  there  was  no  demand  whatever  at  that 
time  for  exchange,  the  latter  agreed  to  send  the  bills  to  his  agent  in  Boston, 
and  to  give  A.  the  option  of  replacing  them,  with  other  funds,  or  to  have 
them  forwarded  to  Jjondon,  to  the  account  of  C.  On  the  arrival  of  the  hills 
in  Boston,  A.  concluded  to  reimburse  C.  by  remitting  dollars  to  Canton, 
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and  the  biUp  wad  letters  to  tJie  London  bankers  were  destroyed.  An  action, 
brought  bj  the  London  bankers  for  the  costomary  commission  on  the  bills, 
was  defended  on  the  ground,  among  others,  that  they  had  never  been  used ; 
but  it  was  held,  that  the  defence  was  not  mdntainable. 

Any  partner  in  a  firm  may  be  the  agent  ef  a  third  person  in  drawing  bills  in 
&Tor  of  the  firm,  for  advancefl  made  to  such  third  person,  under  an  express 
antiquity. 

A  firm  may  negotiate  its  own  paper  to  one  partner,  and  the  latter  will  thereby 
become  the  owner  thereof.  60,  a  firm  may  take  a  separate  negotiable 
seevrity  (rom  one  of  its  partners,  and  hold  and  use  the  same  fot  its  own 
pqrposes.    Ji  fortiori^  wbere  lie  acts  as  the  agent  of  thjrd  persons. 

AssuifPsiT  for  tbe  recoyeiy  pf  money,  viz.,  five  hundred 
pounds  sterlingi  claimed  as  due  to  the  plaintiffs  for  commis- 
sions, at  the  rate  of  two  per  centum,  upon  twenty-five  thou- 
sand pounds,  alleged  to  have  been  drawn  for  by  Robert  B. 
Forbes,  in  bills  upon  them,  under  a  letter  of  credit,  given  by 
them  to  the  defendant's  testator,  dated  7th  of  June,  1838. 
By  that  letter,  Forbes  was  authorized  to  value  upon  them  to 
that  amount,  at  six  months'  sight  at  Canton,  on  account  of  the 
testator  :  the  bills  to  be  duly  honored,  when  presented  at  the 
banking  house  of  tbe  plaintiffs,  if  drawn  within  twelve  months 
from  said  date.  And  in  case  of  accident  to  Mr.  Forbes, 
whereby  he  should  be  prevented  from  attending  to  the  busi- 
ness, Messrs.  Russell  &  Co.,  of  Canton,  were  authorized  to 
use  the  credit  for  account  of  the  testator. 

By  a  receipt  in  writing  of  the  same  date,  tbe  testator,  in 
consideration  of  the  said  credit,  agreed  to  provide  in  London, 
sufficient  funds  to  meet  tbe  payment  of  whatever  (bills)  might 
be  negotiated,  by  virtue  thereof,  at  maturity  of  tbe  bills,  and 
also  to  give  security  therefor,  here,  at  any  time  previous,  if 
required ;  and  that  the  property,  which  should  be  purchased 
by  means  of  said  credit,  and  tbe  proceeds  thereof  and  the  poli- 
cies of  insurance,  and  bills  of  lading,  were  thereby  pledged  as 
collateral  security  for  the  payment  as  above  provided,    and 
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held  subject  to  the  plaintiffs'  order,  on  demand,  with  authority 
to  take  possession  and  dispose  of  the  same  at' their  discretion, 
for  their  security  and  reimbursement ;  that  in  all  payments, 
settlements,  and  recoveries  in  the  United  States,  growing  out 
of  the  said  credit,  the  pound  sterling  should  be  estimated  at 
the  current  rate  of  exchange  on  London,  existing  at  the  time 
of  such  settlement.  And  the  testator  added  a  request  and 
direction  to  his  executors  and  administrators,  that  in  the  event 
of  his  decease,  before  maturity  of  all  the  bills,  which  might  be 
drawn  under  the  above  credit,  and  the  due  provision  for  the 
same,  as  stipulated,  they  should  provide  promptly  for  them, 
as  they  should  become  payable,  without  regard  to  the  probate 
laws  of  Massachusetts. 

The  regular  and  customary  commission  charged  by  the 
plaintiffs,  on  bills  used  under  similar  letters  of  credit,  east  of 
the  Cape  of  Good  Hope,  is  two  per  cent.  And  if  the  whole 
amount  authorized  is  not  used,  the  commission  is  charged 
only  on  so  much  as  is  used. 

The  credit  was  given  to  furnish  funds  in  part  for  loading 
the  testator's  ship  Vancouver,  which  arrived  at  Canton,  De- 
cember 1,  1838,  consigned  to  R.  B.  Forbes,  who  became  a 
member  of  the  house  of  Russell  &  Co.,  1st  of  January,  1839. 
The  consignment  was  agreed  upon  by  him  and  the  testator, 
before  the  credit  was  procured.  The  business  of  the  ship 
was  transacted  by  Russell  &  Co. 

On  the  18th  of  March,  1839,  Russell  &  Co.  wrote  to  the 
testator,  advising  him  of  their  determination  to  load  the  ship 
and  despatch  her  directly  for  Boston  ;  and  that  there  being  no 
demand  whatever  for  exchange,  even  at  the  very  unfavorable 
rate,  at  which  they  had  concluded  to  place  his  bills,  they  had 
obtained  a  loan  for  the  purpose  of  getting  the  ship  away.  But 
that  as  Mr.  Forbes  had  no  orders  to  resort  to,  he  authorized 
them  to  draw  the  bills  at  the  market  rate,  and  to  give  him  his 
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choice  of  paying  for  tbem  in  London,  or  replacing  the  cost  of 
the  cargo  in  dollars,  without  delay,  paying  at  the  rate  of  nine 
per  cent,  per  annum  interest ;  and  that  they  should  charge  their 
usual  commission  of  one  per  cent,  for  drawing,  and  should 
send  the  hills  and  letters  of  advice  to  their  agent  in  Boston, 
to  be*  cancelled,  upon  his  agreeing  to  replace  the  funds,  or  to 
be  forwarded  to  London  for  their  account,  if  he  should  con- 
clude to  meet  them  there. 

This  arrangement  was  consummated  on  their  part,  by  their 
loading  the  ship,  and  sending  forward  the  bills  drawn  by  R.  B. 
Forbes,  May  4th,  1839,  in  favor  of  Russell  &  Co.,  as  pro- 
posed, and  specially  indorsed  to  their  agent,  J.  M.  Forbes, 
of  Boston,  with  corresponding  instructions.  The  testator 
died  on  the  24th  of  May,  1839,  before  the  letter  or  ship 
arrived  ;  and  they  were  received  by  the  defendant,  who,  with- 
out delay,  notified  to  J.  M.  Forbes,  that  he  should  remit  dollars 
to  reimburse  Russell  &  Co.,  at  Canton.  Neither  the  bills  and 
letters  to  Baring  &  Co.,  accompanying  them,  nor  any  advice 
thereof,  were  ever  sent  forward  to  London.  But  the  bills 
were  destroyed  by  the  said  Forbes,  after  the  specie  was  ship- 
ped and  received.  The  specie  was  shipped  by  the  defend- 
ant, in  the  years  1839  and  1840,  and  received  and  credited 
by  Russell  &  Co.  in  1840  and  1841,  the  proceeds  of  which 
covered  the  amount  of  the  advance.  The  bills  before  men- 
tioned were  held  by  J.  M.  Forbes  for  Russell  &  Co.,  on 
the  11th  of  July,  1840. 

The  case  was  submitted  to  the  Court  on  the  above  state- 
ment of  facts,  with  liberty  for  either  party  to  refer  to  certain 
letters  and  documentary  evidence,  which  were  in  the  case. 
Among  these  was  a  circular  of  the  plaintiffs,  dated  January 
1st,  1838,  a  copy  of  which  was  sent  to  the  testator,  in  which 
it  is  stated,  that  ^^  the  banking  commission  on  credits  or  bills 
used  east  of  the  Cape  of  Good  Hope,  to  be  two  per  cent." 
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The  Other  documentary  evidence  is  suflSciently  exhibited  in 
the  arguments  of  the  counsel  and  the  opinion  of  the  Court. 

CharkB  P.  Curtiij  for  the  plaintiffs. 

The  question  is,  whether  the  credit  granted  by  the  plaintiff, 
to  the  defendant's  testator,  has  been  wed,  or  not ;  if  it  has, 
then  the  plaintifis  are  entitled  to  the  commission  of  two  per 
cent,  on  the  amount  used.  It  is  not  denied,  that  R.  B. 
Forbes,  the  agent  of  the  defendant's  testator,  has  drawn  bills 
of  exchange  on  the  plaintifis,  in  favor  of  Russell  &  Co., 
amounting  in  all  to  £  25,000  sterling  ;  and  that  Russell  &  Co. 
indorsed  and  forwarded  them  to  J.  M .  Forbes,  their  agent  in 
Boston.  In  point  of  form,  the  terms  of  the  letter  of  credit 
have  been  strictly  complied  with,  so  that  if  the  bills  had  been 
presented  to  the  plaintiffs,  at  their  banking  house  in  London, 
they  would  have  been  bound  by  their  contract  to  accept  and 
pay  them.  What  more  was  necessary  to  constitute  a  lue  of 
the  credit  ?  The  letter  of  credit  authorised  R.  B%  Forbes 
to  value  on  Baring,  Brothers  &  Co.,  London^  at  six  months' 
sight,  at  Canton,  for  account  of  T.  Lyman,  Esq.,  of  Boston, 
for  any  sums  not  exceeding  £  25,000  sterling  ;  and  by  a  sub- 
sequent clause,  Russell  &  Co.  were  authorized  to  use  the 
credit,  in  case  of  accident  to  Forbes.  What  is  the  mercan- 
tile meaning  of  the  phraS6,  to  value  on  a  banker  ?  To  draw 
and  pass  bills  on  him,  to  negotiate  bills  on  him.  The  au- 
thority given  to  R.  &  Co.  in  the  event  of  Forbes'  inability 
^'  to  value  "  on  the  plaintiffs,  is,  to  use  the  credit,  as  be  was 
to  use  it,  that  is,  by  drawing  and  passing  bills  under  it. 

The  agreement  of  the  testator,  acknowledging  the  receipt 
of  the  credit,  contains  an  engagement  on  his  part,  to  provide 
funds  in  London  to  meet  the  payment  of  whatever  bills  might 
be  negotiated  by  virtue  of  the  letter  of  credit.  These,  then, 
are  synonymous  terms  ;  to  value,  to  draw  and  pass  bills,  to 
negotiate  bills,  is  to  use  the  credit. 
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The  use  of  such  a  credit  caDoot  depend  upon  the  subsequent 
use  of  the  biUs  drawn  under  it  If  the  party,  who  grants  the 
letter  of  credit,  is  for  any  period  of  time  liable  to  accept  the 
bills,  the  credit  has  been  used,  and  the  whole  commission 
earned. 

The  liability  of  the  banker  is  fixed,  as  soon  as  a  bill  is  nego* 
tiated,  in  conformity  with  the  terms  of  the  letter  ;  for,  by  the 
law  of  the  United  States,  the  taker  of  a  bill  so  drawn,  who 
receives  it  on  the  faith  of  such  a  document,  has  a  right  to 
claim  upon  it  as  an  accepted  bill ;  and  though  this  may  not 
now  be  the  law  of  England,  (which  is  the  place  of  perform^ 
ance  of  the  contract  in  this  case,)  yet  there  a  suit  in  chancery 
might  be  maintained  by  the  holder  of  such  a  bill  of  exchange, 
to  compel  the  specific  performance  of  the  banker's  agreement. 

The  bills  drawn  by  R.  B.  Forbes,  in  May,  1839)  and  ne- 
gotiated to  Russell  &  Co.,  were  held  by  them,  in  the  hands 
of  their  agent,  J.  M.  Forbes,  for  upwards  of  a  year,  as  ap- 
pears by  his  letter  of  the  II th  of  July,  1840  ;  during  all  which 
time  the  plaintiffs  were  bound  to  honor  them  at  any  time, 
when  they  should  be  presented  at  their  banking  bouse.  The 
act  of  the  defendant  prevented  them  from  honoring  the  bills  ; 
but  they  were  always  ready  to  do  so.  And  this  is  sufiicient  to 
entitle  them  to  their  commission,  which  does  not  depend  on 
the  actual  acceptance  and  payment  of  the  bills,  but  on  their 
liability  to  do  so.  It  might  be  contended  with  safety,  if 
necessary,  that  the  plaintiffs  would  be  entitled  to  their  com- 
mission on  the  amount  of  their  credit  used,  as  before  stated, 
even  if  they  had  refused  to  accept  the  bills  ;  for,  in  that  case, 
the  holders  would  have  their  legal  remedies,  as  before  stated, 
and  the  testator  would  have  had  a  right  to  recover  from  them 
for  all  the  damages  he  might  sustain  from  their  breach  of 
promise.  But  the  case  does  not  require  the  assertion  of  this 
principle  ;  the  whole  service  stipulated  by  the  plaintiffs,  or  at 
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least  as  much  of  it,  as  was  not  prevented  by  the  defendant,  was 
performed  by  the  plaintiffs,  and  they  were  always  ready  to 
perform  the  residue. 

If  it  is  contended  by  the  defendant,  that  the  bills  drawn  by 
R.  B.  Forbes,  were  not  used  or  negotiated,  the  answer  is 
found  in  R.  B.  Forbes's  deposition,  who  says  ;  ^^  I  drew  bills 
for  £25,000  sterling,  on  Baring,  Brothers  &  Co.  at  six 
months,  dated  Canton,  4th  May,  1839,  in  favor  of  Russell  & 
Co.,  and  indorsed  by  them  to  J.  M.  Forbes,  Esq.,  Boston." 
'^  The  bills  were  held  by  Russell  and  Co.  as  their  security 
for  the  advance  they  had  made ;  they  had  no  orders  to  ad- 
vance funds  for  Mr.  Lyman  ;  but  thinking  it  was  for  his  benefit, 
they  did  it,  and  held  the  bills  as  their  security.  Mr.  Lyman^s 
instructions  were  merely  to  act  in  exchange." 

The  letters  of  Russell  &  Co.  to  the  testator,  also,  show, 
that  the  value  of  the  bills  was  actually  passed  to  his  credit ; 
the  cargo  was  paid  for  by  his  agent,  by  bills  on  the  plaintiffs, 
and  was  shipped  to  Mr.  Lyman  as  his  property.  But  Rus- 
sell &  Co.,  regarding  his  interest  in  the  transaction,  gave  him 
the  option  of  providing  for  the  bills  in  London,  or  of  redeem- 
ing them  in  the  United  States,  by  shipping  dollars  to  Canton. 
Mr.  Lyman,  the  defendant,  elected  the  latter  alternative,  and 
the  bills  were  held  by  J.  M.  Forbes,  till  the  doUars  were  re- 
ceived in  Canton.  This  was  in  effect  a  purchase  by  the 
defendant  of  his  testator's  bills,  on  better  terms  than  the  pay- 
ment of  them  in  London  would  have  been. 

Mr.  Lyman  has  availed  himself  of  the  benefit  of  the  plain- 
tiff's high  credit ;  his  cargo  was  purchased  and  shipped  to 
him  on  the  faith  of  it ;  he  has  had  the  opportunity  of  a  more 
advantageous  mode  of  remittance  than  he  expected,  when  he 
took  the  credit ;  he  has  enjoyed  the  whole  consideration  for 
which  the  plaintiff's  right  to  compensation  accrued  ;  and  he  is 
therefore  legally  bound  to  pay  the  stipulated  price. 
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Charles  G,  Loring,  for  the  defendaDt. 

What  was  the  contract,  and  what  was  done  under  it  ?  The 
contract  is  contained  in  three  documents,  namely,  a  letter  of 
credit  given  by  the  plaintiffs,  through  their  agent,  Mr.  Ward  ; 
the  receipt  given  by  the  defendant,  and  the  circular  of  the 
plaintiffs. 

By  the  letter  of  credit,  Mr.  Forbes,  or,  in  event  of  acci- 
dent to  him,  Messrs.  Russell  &  Co.  were  authorized  to  draw 
upon  the  plaintiffs  to  the  amount  of  £25,000,  at  six  months 
sight,  if  drawn  within  twelve  months  from  7th  of  June,  1840 ; 
and  the  plaintiffs  promised  to  honor  the  bills,  when  presented 
at  their  banking  house.  The  obligation,  therefore,  was  to 
accept  the  bills,  if  presented  at  their  banking  bouse,  within 
the  time  specified,  and  nothing  more.  Consequently,  they 
could  be  under  no  liability  until  such  presentation. 

By  the  receipt,  the  testator  promised  to  provide  funds  in 
London  to  pay  whatever  bills  should  be  negotiated  by  virtue 
of  the  credit,  at  their  maturity  ;  and  to  give  security  in  Bos- 
ton previously,  if  required.  And,  that  all  property  purchased 
by  means  of  the  credit,  &c.  should  stand  pledged  as  collateral 
security  for  such  payment ;  that  all  settlements  growing  out 
of  the  credit  should  be  at  the  current  rate  of  exchange  ;  and 
in  the  event  of  the  death  of  the  testator  before  the  maturity  of 
the  bills,  his  executors,  &c.  should  provide  promptly  for  them 
as  they  should  become  payable.  This  is  the  whole  contract 
on  his  part,  excepting  as  to  the  compensation,  which  the  plain- 
tiffs were  to  receive,  which  was  not  specifically  provided  for, 
but  left  to  the  operation  of  the  custom  of  the  plaintiffs,  which 
is  set  forth  in  their  circular. 

By  the  circular,  it  was  stated,  that  ^'  the  banking  commis- 
sion, or  credits,  on  bills,  used  east  of  the  Cape  of  Good  Hope, 
vras  to  be  two  per  cent."  The  use,  for  which  this  compen- 
sation was  provided,  is  clearly  indicated,  by  the  whole  tenor  of 


404  MASSACHUSBTTa 


Baring  et  al,  v.  Ljman. 


the  circular,  to  be  the  negotiation  of  the  bills  and  acceptance 
of  them  by  the  plaiDtiffs  ;  corresponding  precisely  with  the 
use,  as  described  in  the  letter  of  credit  itself,  the  gist  of  which 
is  the  promise  to  accept.  And  also,  with  the  use  described 
in  the  receipt,  which  provides  for  providing  funds  to  meet 
such  bills,  as  should  be  negotiated,  at  their  maturity,  which 
necessarily  implies  acceptance. 

Upon  this  contract,  then,  two  things  are  clear.  (1st.)  That 
the  use  of  the  credit  contemplated  by  both  parties,  was,  the 
drawing  and  delivery  of  bills  for  the  purpose  of  their  being 
presented  to  the  plaintiffs  to  be  accepted  by  them,  whereby 
they  would  assume  the  liability  of  acceptors  ;  and  that  the  com- 
pensation or  commission  was  to  be  for  such  a  use,  and  nothing 
short  of  it ;  for  there  could  be  no  pretence,  that  the  mere  issu- 
ing of  the  letter  of  credit,  if  no  bills  were  drawn,  or  that  if  the 
plaintiffs  should  refuse  to  accept  any  drawn,  the  commission 
would  then  be  due. 

(2d.)  While  the  contract  was  obligatory  on  the  plaintiffs  to 
accept  all  bills  so  drawn  and  presented,  it  was  perfectly  op* 
tional  with  the  testator,  whether  to  use  the  credit,  or  not  to 
use  it.  He  might  have  destroyed  it,  or  kept  it  in  his  pocket 
until  the  expiration  of  the  twelve  months,  with  the  right  to  use 
it  at  pleasure  ;  but  unless  he  had  actually  used  it,  he  was  un- 
der no  liability  to  pay  any  compensation  to  the  plaintiffs.  The 
power  and  the  right  to  use  it,  were,  therefore,  totally  distinct 
from  the  actual  use  ;  and  the  testator  might  desire  and  en- 
joy great  benefits  from  possession  of  the  mere  power  ;  but 
such  results  from  its  mere  possession,  would  give  no  right  to 
the  plaintiffs  to  claim  compensation.  Nothing  short  of  the 
exercise  of  that  power,  that  is,  the  actual  use  of  the  credit  as 
stipulated  for,  could  give  them  any  claim  to  the  compensation 
agreed  upon. 

The  question,  then,  is,  whether  there  was  any  such  use  of 
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this  credit,  as  was  contemplated  as  the  consideration  of  the 
commission.  The  facts  are,  that  the  letter  of  credit  was  de- 
livered to  Mr.  Forbes,  who  became  one  of  the  firm  of  Russell 
&  Co.,  who  were  the  consignees  of  the  vessel,  and  on  whom 
the  testator  relied  to  furnish  the  cargo,  before  any  steps  were 
taken  to  procure  one.  Finding  it  difficult  or  impossible  to 
negotiate  any  bills  under  this  credit,  in  order  to  procure  a 
cargo,  in  the  manner  directed  by  the  testator,  this  firm  negotiated 
a  loan  of  money  on  their  own  credit,  on  his  account,  with 
which  the  cargo  was  procured.  This  being  done  without  his 
authority,  and  not  being  binding  upon  him  unless  ratified,  they 
gave  him  notice  accordingly  ;  and,  in  order  to  provide  for  the 
contingency  of  his  refusing  to  ratify  this  proceeding,  and  re- 
imburse themselves  for  their  advance,  Mr.  Forbes,  then  being 
one  of  the  firm,  drew  these  bills  in  favor  of  bis  house,  and  sent. 
them  to  their  agent  here,  with  a  letter  of  advice  to  the  drawees, 
to  be  forwarded  to  them  at  London  for  acceptance,  if  the  tes- 
tator should  refuse  to  ratify  and  provide  for  the  loan  ;  but  to 
be  destroyed,  if  he  should  ratify  and  provide  for  it ;  and,  in 
order  to  preserve  the  usual  formal  regularities  in  such  cases, 
the  bills  were  charged  at  the  current  rates  in  the  books  of  the 
firm.  But  the  bills  were  never  negotiated,  nor  for  a  moment 
out  of  the  possession  or  control  of  the  firm.  The  testator  did 
ratify  the  loan,  and  pay  it ;  and  the  bills  were  consequently 
cancelled  here,  and  the  plaintifis  were  never  notified  of  their 
being  drawn,  and  were  never  called  upon  to  accept  or  provide 
for  them. 

Up<Mi  these  facts,  it  is  denied,  that  there  was  any  use  of  the 
credit,  which  entitles  the  plaintiffs  to  a  commission.  It  is 
clear,  that  the  right  to  use,  or  not  to  use,  the  credit,  was  entirely 
at  the  option  of  Mr.  Lyman  orhis  agent ;  and  equally  so,  that 
it  was  optional  with  him  to  make  the  use  of  it  dependent  upon 
any  contingency  or  condition  to  occur  within  the  time  limited. 
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It  is  obvious,  too,  that  any  ^'  use  of  the  credit,"  which  should 
vest  a  right  in  the  plaintiffs,  must  be  one  that  bound  them,  or 
made  them  liable  to  the  party  receiving  or  acting  upon  the 
credit  or  bills  ;  for,  unless  they  incurred  some  obligation  or 
responsibility,  their  credit  was  not  used.  And,  in  this  case,  as 
the  bills  were  payable  at  a  given  time  after  sight,  it  is  clear, 
that  the  payees,  Messrs.  Russell  &  Co.,  could  have  no  claim 
on  the  bills  until  actually  accepted  ;  and  that  their  only  rem- 
edy, if  they  had  finally  resorted  to  this  credit,  must  have  been 
by  a  special  action  on  the  case,  founded  on  the  letter  of  credit, 
and  their  reception  of  the  bills  under  it.  So  that  the  let- 
ter  of  credit,  and  not  the  bills,  could  alone  give  them  any 
security. 

Now,  then,  there  is  no  pretence,  that  the  cargo  was  pur- 
chased on  the  faith  of  this  credit.     It  was  quite  otherwise. 
They  expressly  forbore  to  use  it ;  they  adopted  other  means 
of  procuring  the  cargo,  and  pointed  out  other  means  for  the 
testator's  reimbursement  of  their  advances.    The  utmost,  that 
can  be  alleged,  is,  that  Messrs.  Russell  &  Co.  would  not  have 
made  the  loan,  but  for  the  power  they  possessed  of  using  this 
credit,  if  they  should  see  fit  so  to  do,  on  the  testator's  refus- 
ing to  ratify  the  loan.     But  this  was  no  more  than  a  mere 
possession  of  the  power  to  be  used  at  their  option,  upon  the 
happening  of  a  contingency,  but  was  not  any  actual  exercise 
of  it.     Messrs.  R.  &  Co.  might  well  say  ;  ^^  We  will  furnish 
the  cargo,  but  whether  we  shall  use  the  credit,  or  rely  upon 
other  resources,  we  shall  decide  hereafter ;"  and  they  might 
be  so  far  influenced  in  furnishing  the  cargo  by  the  power  to 
use  the  credit,  that  they  would  not  otherwise  have  done  it. 
And  yet,  as  between  them,  or  the  testator,  and  the  plaintifis, 
there  would  have  been  no  use  of  it.     The  benefit  thus  derived 
from  the  possession  of  the  letter  of  credit  to  the  testator, 
would  have  been  incidental  and  collateral  merely,  not  affect- 
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iDg  the  plaiDtiffs  in  the  slightest  degree,  and  not  contemplated 
by  the  parties,  as  a  subject  of  compensation. 

Keeping  in  mind  the  distinction  between  the  use  of  the 
credit  and  the  mere  power  to  use  it,  let  us  see,  whether  the 
facts  show  any  actual  use  of  it.  It  is  apparent,  that  in  the 
drawing  and  delivery  of  the  bills  to  his  firm,  Mr.  Forbes  acted 
as  the  agent  of  the  testator,  as  well  as  a  partner  of  the  house  ; 
so  that  there  could  be  no  possibility  of  misapprehension  of  the 
mutual  understanding  and  intention  of  the  parties.  In  the 
drawing  and  delivery  of  the  bills,  he  was  the  agent  of  the  tes- 
tator, and  had  his  power  of  absolute  or  conditional  use  of  the 
credit.  Did  he,  then,  by  bis  acts,  create  any  actual  liability 
or  responsibility  on  the  part  of  the  plaintiffs,  by  the  drawing 
of  these  bills  ?  Or  was  such  liability  entirely  contingent  upon 
the  happening  of  a  future  event  ? 

It  will  not  be  pretended,  that  the  mere  drawing  of  the  bills, 
was  a  use  of  the  credit ;  for  if  he  had  locked  them  in  his  desk, 
or  delivered  them  to  his  firm  for  safe  keeping  merely,  surely 
no  one  would  say,  that  he  had  used  the  credit,  and  that  the 
plaintiffs  were  entitled  to  their  commission.  What,  then, 
were  the  circumstances  and  terms,  upon  which  he  drew  and 
delivered  these  bills.  He  and  his  partners  had  already  ad- 
vanced funds  for  purchasing  the  cargo,  and  had  elected  to  give 
the  testator  the  opportunity  of  reimbursing  them  without  using 
the  credit.  When,  therefore,  the  bills  were  delivered  to  the 
house,  it  was  upon  condition,  that  they  should  not  be  used,  and 
that  the  house  should  not  have  any  claim  under  the  letter  of 
credit,  unless  the  testator  refused  to  ratify  the  loan,  and  other- 
wise reimburse  the  advances.  This  condition  of  the  delivery 
was  communicated  in  writing  to  the  testator,  and  constituted 
a  written  contract  between  him  and  them.  It  is  certain,  there- 
fore, that  although  the  house  were  in  possession  of  the  bills 
and  letter  of  credit,  they  could  not  use  them,  nor  have  any 
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possible  claim  upon  die  plaintiffs,  until  the  testator  had  made 
his  election  ;  and  that  upon  such  election  to  ratify  the  loan  and 
repay  the  advances,  the  bills  and  letter  of  credit  became,  as 
blank  paper, —  a  mere  nullity.  In  other  words,  there  had 
been  no  actual  use  of  the  credit,  but  something  remained  to  be 
done,  before  it  should  be  decided,  whether  the  right  of  using  it, 
should,  or  should  not,  be  exercised  ;  and  the  contingency,  upon 
which  it  was  not  to  be  exercised,  having  happened,  no  use 
was  ever  made  of  it.  Suppose  a  suit  had  been  brought  by 
Russell  &  Co.,  upon  the  credit,  against  the  plaintiffs,  before 
or  after  the  testator  had  made  his  election,  it  is  manifest,  that 
the  facts  stated  would  prove  a  perfect  defence.  It  would  ap« 
pear,  that  Russell  &  Co.  so  far  from  acting  on  the  faith  of  the 
credit,  or  any  liability  of  the  plaintiffs,  had  in  truth  declined  so 
to  do  ;  they  had  made  their  advances  upon  a  different  credit, 
and  with  a  view  to  a  different  resource  for  reimbursement ; 
and  had,  at  the  most,  only  a  contingent  right  to  resort  to  this 
upon  the  happening  of  an  event,  which  had  never  taken  place. 
Suppose,  that  Mr.  Forbes  had  never  drawn  any  bills,  but  re- 
tained the  letter  of  credit  in  his  possession,  with  the  intention 
to  draw,  if  the  testator  should  not  ratify  the  loan  and  reimburse 
the  advance  ;  could  it  be  pretended,  that  the  credit  had  been 
used,  and  that  the  plaintiffs  were  entitled  to  their  commission  ? 
Clearly  not.  But  the  case  at  bar  is  essentially  the  same  ;  for 
the  delivery  of  the  bills  to  Russell  &  Co.,  being  upon  the  con* 
dition  stated,  would  as  effectually  prevent  their  recovery  dur- 
ing the  continuance  of  the  condition,  as  if  the  bills  had  not 
been  drawn  ;  for  proof  of  the  condition  would  defeat  any  in- 
termediate claim  ;  and  the  position  of  Forbes,  as  agent  of  the 
testator,  and  a  partner  of  the  house,  rendered  it  as  safe  and 
easy  for  all  parties  to  protect  them,  by  this  delivery  of  the 
bills  on  condition,  as  could  have  been  done  by  his  omitting 
to  draw,  until  the  condition  should  terminate.   And  it  is  plain, 
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that  the  reason,  why  he  did  draw^  was,  not  to  give  or  create 
any  security  to  the  firm,  for  that  already  fully  existed  in  his 
power  to  draw,  he  also  being  one  of  the  firm  ;  but  his  only 
irf)ject  WHS  to  facilitate  and  expedite  arrangements  here,  if  the 
loan  shoidd  not  be  ratified.  It  is  substantially  the  same  thing, 
as  if  he  had  retained  the  letter  of  credit  and  bills  in  his  own 
hands,  to  await  Mr*  Lyman's  decision.  As  to  the  alleged  no* 
tice  to  the  plaintifi,  of  the  use  of  these  bills,  none  was  given. 
Forbes  or  Russell  &  Co.  withheld  any,  not  intending  to  notify 
tfaem,  or  put  them  to  any  liability  or  trouble,  unless  the  testa* 
lor  sfaonld  reject  the  loan,  and  they  were  the  only  persons  to 
notify.  The  letter  of  the  executor,  after  the  testator's  death, 
was  no  notice,  that  any  bills  were,  or  would  be  drawn  ;  for  he 
could  not  know,  that  any  would  be%  It  was  no  more  than  a 
BOtice,  that  any  bills  drawn  under  the  letter  of  credit,  which 
the  plaiotifi,  doubtless,  had  from  their  agent  here,  would  be 
provided  for. 

To  illustrate  the  position,  we  take,  that  the  cargo  was  not 
furnished  on  the  faith  of  this  credit,  nor  any  such  use  made  of 
it,  as  entitles  the  plaintifi^  to  their  commission,  the  following 
may  be  suggested  as  parallel  cases.  Suppose,  that  the  testator 
had  proposed  to  Forbes  here,  to  purchase  the  cargo  by  an 
advance  or  loan,  such  as  was  made,  and  to  be  repaid  in  the 
same  manner ;  and  Forbes  had  refused,  but  would  agree  to  do 
it,  if  the  testator  would  furnish  him  such  a  letter  of  credit  as 
this,  to  be  used,  if  circumstances  should  render  it  inconvenient 
to  make  the  loan,  or  more  advisable  to  resort  to  bills  of  ex* 
change  ;  and  this  had  been  done,  and  his  house  had  proceeded 
to  procure  the  cargo  without  first  determining,  which  fund  they 
would  resort  to,  but  had  finally  determined  to  make  the  loan, 
and  not  to  use  the  credit.  There  would  be  in  such  a  case, 
a  purchase  of  the  cargo,  on  the  faith  of  the  credit,  equal  to 
that  alleged  here,  and  as  much  a  use  of  it.     But  no  one  would 
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pretend,  that  the  plaintiffs  would  be  entitled  to  a  conamission, 
for  there  was  no  purchase  on  the  faith  of  the  credit ;  nor  was 
there  any  use  of  it,  affecting  the  plaintifis  for  an  instant.  Or, 
suppose,  the  testator  had  agreed  with  Forbes,  that  his  house 
should  furnish  a  cargo,  to  be  paid  for  by  a  shipment  to  be 
made  to  them  by  the  testator,  if  he  would  furnish  such  a  credit 
as  this,  to  be  used,  if  the  shipment  should  not  arrive  within 
a  limited  time,  and  the  cargo  was  furnished  before  the  arrival 
of  the  shipment, — which,  however,  was  received  within  the 
time  ;  and  so  no  bills  were  drawn.  There  would  have  been 
precisely  such  a  use  of  the  credit  in  that  case,  as  there  was  in 
this  ;  but  surely  no  commission  would  have  been  earned. 

The  only  distinction  between  those  cases  and  this,  is,  that 
in  then),  the  contingency,  upon  which  the  use  of  the  credit 
'  was  to  depend,  was  contemplated  by  the  parties,  when  it  was 
delivered  to  the  agent,  so  that  an  absolute  use  was  not  then 
contemplated.  But  it  is  not  perceived,  why  one  might  not  be 
created  by  the  agent,  subject  to  the  ratification  of  the  princi- 
pal ;  and  be  as  effectual,  if  ratified,  as  if  originally  appointed. 
In  either  case,  there  would  be  no  actual  use  of  the  credit  until 
the  determination  of  the  contingency. 

The  position,  taken  by  the  plaintiffs'  counsel,  amounts  to 
this  ;  that  if  the  consignee  or  agent  be  influenced  by  the  mere 
power  of  using  the  credit,  this  is  such  a  use,  as  entitles  the 
party,  giving  it,  to  his  full  commission.  But  it  seems  clearly 
untenable.  The  power  to  use,  is  created  by  the  mere  delivery 
of  the  letter  of  credit.  Its  exercise  is  entirely  at  the  volition 
of  the  receiver.  And  neither  he  nor  his  agents  are  bound  to 
any  immediate  or  absolute  decision,  but  may  exercise  the  right 
of  election  at  any  time  within  the  period  limited,  and  upon  any 
reasonable  contingency  ;  and  it  is  the  exercise,  and  not  the 
mere  possession  of  the  power,  which  gives  the  right  of  com- 
pensation. 


MAY  TERM,  1841.  41  £ 

Baring  et  oZ.  «.  Ljmui. 


As  to  the  language  of  Mr.  Forbes  in  his  deposition,  — 
wherein  he  states,  that  the  house  of  Russell  &  Co.  held  the 
bills  as  collateral  security,  —  we  are  to  look  to  the  facts  to  as- 
certain, what  he  means  by  those  terms,  and  not  to  take  this 
mere  declaration  as  proof  of  a  position  inconsistent  with  these 
facts.  Now,  upon  the  facts  appearing  in  the  correspondence 
and  deposition,  it  is  manifest,  that  Russell  &  Co.  did  not  hold 
the  bills  as  collateral  security  ;  properly  speaking  they  merely 
held  the  right  to  use  them  as  such.  The  bills  in  their  hands 
were  in  themselves  of  no  avail,  to  bind  the  plaintiffs,  being  af- 
ter sight,  and  if  they  would  have  been  binding  on  the  plain- 
tiffs, if  delivered,  to  be  sent  to  them.  They  were  not  so  here, 
for  they  were  not  delivered  to  Russell  &  Co.,  to  be  sent  for 
acceptance,  but  to  hold  until  a  certain  contingency  should  hap- 
pen, which  was  to  determine,  whether  they  should  be  sent  or 
not.  Russell  &  Co.  were  not,  therefore,  in  possession  of  those 
bills,  with  any  right  whatever  to  use  them,  and  never  could 
have  acquired  that  right  upon  a  condition,  which  never  happen- 
ed. In  truth,  therefore,  the  only  security  which  Russell  & 
Co.  had  in  the  possession  of  the  bills,  was  the  power  to  use 
the  credit,  if  the  condition  should  happen,  upon  which  the  use 
was  to  depend.  But  the  same  power  existed,  the  moment  the 
credit  was  delivered  by  the  testator  to  his  agent.  And  the  mere 
possession  of  the  power  was  surely  no  exercise  of  it.  In  or- 
der to  say  properly,  that  the  bills  were  held  as  collateral  secu- 
rity, it  should  appear,  that  the  holder  had  elected  to  use  them, 
by  notifying  the  drawees,  or  taking  the  usual  means  to  bind 
them.  It  is  one  thing  to  possess  the  power  to  use  the  credit, 
and  quite  another  to  use  it  by  an  actual  exercise  of  the  power. 
The  mere  drawing  of  the  bills,  as  above  shown,  was  no  use  of 
the  credit ;  for  they  might  have  been  locked  up  in  Forbes 's  desk. 

Nor  was  the  mere  delivery  of  them  into  the  hands  of  Rus- 
sell &  Co.  such  use  ;  for  the  delivery  was  to  them,  as  bailees, 
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for  safe  keeping,  merely  until  the  happenijaig  of  a  oontiDgeQcy, 
which  alone  woujkl  a^orize  the  use  of  them,  mid  which  never 
occurred.  No  moment  has  ever  existed,  when  Russell  &  Co. 
could  claim  of  the  plaintiffs  to  accept  or  pay  these  bills.  Any 
preseotatioQ  for  acceptance,  would  have  been  a  violation  of 
the  trust,  reposed  in  them  by  Forbes  and  the  testator  ;  and  the 
fiicts  existing  would  have  exonerated  the  plaintiffs  from  all  ob* 
ligation  to  accept  or  pay,  if  Russell  &  Co.  had  attempted  to 
induce  or  compel  them  to  do  so«  The  mere  drawing  and  de- 
livery of  the  biUs^  upon  such  a  condition,  is  no  more  a  use  of 
the  credit  or  the  creation  of  a  collateral  security,  than  the  in- 
tention of  drawing  upon  such  a  contingency  would  be*  Sup- 
pose,  that  instead  of  thus  drawing  and  delivering  the  bills,  the 
house  had  made  the  advance,  relying  on  Forbes's  power  so  to 
draw,  in  case  the  testator  should  not  raufy  the  loan  ;  and  that 
it  be  admitted,  that  otherwise  they  would  not  have  made  the 
loan.  There  would  have  been  just  as  much  reliance  on  this 
credit,  as  collateral  security,  in  that  case  as  in  this.  In  other 
words,  the  power  to  draw  would  be  the  collateral  security, 
such  as  it  was  here.  Bjut  would  any  one  pretend,  that  it  was 
a  use  of  it,  which  entitled  the  plaintiffs  to  a  commission  ? 

The  case  has  thus  far  been  presented,  as  if  Forbes  and  Rus- 
sell JL  Co.  were  not  partners,,  when  the  bills  were  drawn  and 
delivered  ;  but  it  is  much  strengthened  by  the  consideration^ 
that  they  were  such..  For  the  case,  in  that  point  of  view,  be- 
comes the  same,  as  if  Forbes  had  merely  drawn  the  bills  and 
kept  them  in  his  own  pocket.  He  and  Russell  &  Co.  were 
one  person  ;  and  the  drawing  and  delivery  of  the  bills  in  the 
manner  proved,  amounts,  in  fact,  to  nothing  more  than  the 
mere  intention  to  draw,  if  the  emergency  should  require  it. 

It  cannot  be  correctly  said,  that  the  contingency,  upon 
which  the  bills  were  to  be  used,  was  a  condition  subsequent, 
and  not  preced^t*    For  qone  of  the  acts,  which,  were  to  he. 
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done,  upon  the  draviog  of  the  bills,  for  the  purpose  of  creat- 
ing any  liability  oa  the  part  of  the  plaivtifis,  were  performed. 
If  the  bills  had  been  so  drawn,  the  property,  by  the  terms  of 
the  coDtract,  was  to  be  pledged  to  the  plaintiffs  ;  and  bills  of 
lading,  &c.^  were  to  be  made  out,  and  forwarded  to  the  phin- 
tiSk  m  a  particular  manner ;  and  they  were  tO'  be  notified  of 
the  drawing,  &c.  To  constitctte  this  a  condition  precedent, 
all  the  measures  should  have  been  taken  to  fix  a  present  liabil- 
ity, with  notice  of  the  condition  of  defeasance  ;  and  the  plain- 
tiffs should  have  been  informed  of  the  drawing  intended,  and 
use  of  the  bills,  and  that  they  should  be  held  responsible,  un- 
less the  testator  should  elect  to  ratify  the  loan.  Instead  of 
vdiicfa,  all  these  preliminaries  were  dispensed  with,  and  the  no- 
tice was  deferred,  until  the  plaintiffs'  election  was  made.  It 
was  clearly,  therefore,  a  condition  precedent,  and  not  subse- 
quent    And  such  is  the  plain  purport  of  the  correspondence. 

Stort  J.  The  first  question  naturally  arising  in  this  cause, 
is,  as  to  the  true  construction  of  the  circular  of  the  plaintifis, 
of  the  1st  of  January,  1838,  with  reference  to  which  the  letter 
of  credit  in  the  present  case  was  given  and  accepted  by  the 
testator,  Lyman.  By  that  circular,  Messrs.  Baring  &  Co. 
expressly  stated,  that  ^^  the  banking  commission  on  credits  or 
bills,  used  east  of  the  Cape  of  Good  Hope  [is]  to  be  two  per 
cent."  The  question  is,  what  is  to  be  deemed  in  the  sense 
of  this  circular  a  use  of  the  bill  of  credit  ?  Is  it  the  mere 
drawing  of  any  bill  under  the  letter  of  credit,  in  favor  of  a 
third  person,  who,  upon  the  faith  of  the  letter  of  credit,  takes 
and  receives  the  same  for  value,  and  is  entitled  to  hold  and 
use  it  on  his  own  account  ?  Or  is  it  necessary  to  make  the 
right  to  the  commission  attach,  that  it  should  be  presented  to 
Messrs.  Baring  &  Co.,  and  accepted  and  paid  by  them,  or  at 
least  should  be  accepted  by  them  ?    If  it  be  necessary,  that 
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acceptance  and  payment,  or,  at  least,  that  acceptance  by 
them,  should  take  place  before  the  right  to  the  commission 
attaches,  it  is  very  clear,  that  the  present  action  is  not  main- 
tainable ;  for  there  never  has  been  any  presentment  of  the  bills, 
drawn  in  the  present  case.  My  opinion,  however,  is,  that 
neither  presentment  for  acceptance  to  Messrs.  Baring  &  Co.j 
nor  payment  by  them,  is  essential,  under  the  terms  of  the 
circular,  to  give  the  right  to  the  stipulated  commission.  In 
the  sense  of  that  circular,  the  bill  of  credit  was  used  the  mo- 
ment any  bills  were  drawn  upon  Messrs.  Baring  &  Go.  under 
the  letter  of  credit  to  the  testator,  Lyman,  and  placed  in  the 
hands  of  holders,  who  took  it  for  value  upon  the  faith  of  the 
letter  of  credit,  and  thus  became  entitled,  as  such  holders,  to 
require  an  acceptance  and  payment  thereof,  according  to 
their  tenor,  whether  they  were  ever  presented  for  acceptance 
and  payment,  or  not.  My  reason  is,  that  Messrs.  Baring  & 
Co.  from  the  moment,  that  such  bills  were  drawn  and  taken 
for  value,  became  bound,  as  well  to  the  holders,  as  to  Lyman, 
to  accept  the  bills  upon  presentment,  and  to  pay  them  at  ma- 
turity ;  and  if  they  had  refused,  an  action  might  have  been 
maintained  against  them,  upon  the  promise  contained  in  the 
letter  of  credit,  not  only  by  Lyman,  but  by  the  holders.  In- 
deed, if  the  bills  were  made  payable  at  a  certain  time  after 
date,  instead  of  after  sight,  and  were  received  by  the  holders 
upon  the  faith  of  the  letter  of  credit,  the  holders  might  main- 
tain an  action  thereon  against  Messrs.  Baring  &  Co.,  as  upon 
a  virtual  acceptance.  Such  was  the  decision  of  the  Supreme 
Court  in  the  case  of  Coolidge  v.  Payson  (2  Wheat.  R.  66), 
following  out  the  doctrine  of  the  cases  of  Pillans  v.  Van 
Meirop  (3  Burr.  R.  1663),  and  Pierson  v.  Dunlop  (Cowper 
R.  571),  and  Masm  v.  Hunt  (Douglas  R.  296).  It  is  of 
no  consequence,  what  were  the  nature  and  extent,  or  condi- 
tions, of  the  contract  between  the  holders  and  Lyman,  under 
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which  the  bills  were  received,  provided  Messrs.  Baring  & 
Co.  became  for  a  single  hour  liable  to  accept  and  pay  the 
same  to  the  holders  ;  for  every  such  contract  would  be  res 
inter  alios  acta^  with  which  Messrs.  Baring  &  Co.  could  have 
nothing  to  do,  and  of  which  they  could  have  no  power  to  avail 
themselves,  not  standing  in  privity  with  the  parties  thereto. 
The  question  is  not,  what  were  the  duties  or  liabilities  be- 
tween Lyman  and  the  holders,  under  the  bills  and  contract 
connected  therewith  ;  but  whether  Messrs.  Baring  &  Co. 
were  liable  thereon.  The  use  made  of  the  bills  by  the  hold- 
ers for  value,  after  receiving  them,  was  of  no  consequence  to 
Messrs.  Baring  &  Co.,  or  whether  any  use  was  made  by  them 
at  all ;  but  whether  any  responsibility  attached  to  them  for  a 
moment,  to  accept  or  pay  the  bills  under  the  letter  of  credit. 
The  commission  is,  by  the  very  terms  of  the  circular,  to  arise 
from  the  use  of  the  letter  of  credit,  and  not  from  the  use  after- 
wards made  of  the  bills  drawn  under  it.  Suppose  the  bills 
bad  been  unconditionally  transferred  to  third  persons,  so  as  to 
become  their  absolute  property,  and  afterwards,  upon  a  new 
negotiation,  they  had  been  delivered  up  and  cancelled  by  the 
parties  before  acceptance,  would  not  the  right  to  the  commis- 
sions have  attached  ?  Suppose  the  bills  had  been  accepted 
by  Messrs.  Baring  &  Co.,  and  afterwards  and  before  the 
maturity,  they  had  been  taken  up  and  paid  by  Lyman,  would 
not  the  like  right  to  the  commission  have  attached  ?  The 
commission  was  a  commission,  not  accruing  upon  the  payment 
of  the  bills,  but  designed  as  an  indemnity  and  compensation 
for  the  risk  run,  and  responsibility  incurred  by  Messrs.  Baring 
&  Co.  and  their  duty  to  accept  and  pay  the  bills,  if  drawn 
under  the  letter  of  credit.  If  ever  there  would  be  perfect 
justice  in  the  application  of  the  maxim,  Qut  setUit  commodum 
sentire  debet  et  ontw,  the  present  case,  under  such  circum- 
stances, would  seem  to  furnish  a  fit  occasion  to  apply  it.     I 
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agree,  that  if  Messrs.  Baring  &  Co.  were  ne^er  responsible 
to  the  holders  of  these  bills  at  all,  and  that  no  right  attached 
in  favor  of  the  holders,  for  a  moment,  to  bind  them  to  the 
acceptance  thereof,  then  they  have  no  claim  for  the  commis- 
sion ;  for  they  have  not  earned  it,  and  the  letter  of  credit  has 
not  been  used.  On  the  other  band,  if  they  are  entitled  to  any 
commission,  they  are  entitled  to  the  whole  commission,  for 
there  can  be  no  apportionment  of  the  contract  at  law.  If  the 
bills  have  been  subsequently  withdrawn,  or  paid  by  Lyman, 
that  cannot  vary  the  rights  of  Messrs.  Baring  &  Co.,  if  any 
rights  once  attached.  It  is  a  mere  waiver  by  the  holders  and 
Lyman,  of  the  right  to  require  an  acceptance  and  payment  of 
the  bills,  instead  of  Lyman's  providing  for  a  subsequent  reim- 
bursement, after  payment  thereof  by  Messrs.  Baring  &  Co. 
In  the  receipt  of  Lyman,  of  the  7th  of  June,  1838,  he  ac- 
knowledges the  receipt  of  the  letter  of  credit,  and  among  other 
things,  he  promises  ^*  to  provide,  in  London,  sufficient  funds 
to  meet  the  payment  of  whatever  may  be  negotiated  by  virtue 
thereof,  at  the  maturity  of  the  bills."  Now,  it  seems  to  me, 
that  the  word  ^^  negotiated  "  is  here  used  in  precisely  the 
same  sense,  as  the  word  ^^  used  "  in  the  circular.  A  bill  is 
properly  said  to  be  negotiated,  when  it  has  passed  into  the 
hand  of  the  payee,  or  indorsee,  or  other  holder  for  value,  who 
thereby  acquires  a  tide  thereto. 

In  my  judgment,  therefore,  the  whole  case  turns  upon  the 
consideration,  whether  these  bills  were,  at  any  time,  in  the 
hands  of  the  holders,  valid  subsisting  bills,  taken  by  them  for 
value,  and  held,  either  absolutely,  or  as  security,  for  advances 
made  to  Forbes  on  account  of  Lyman  ;  or  whether  they  were 
merely  lodged  in  the  hands  of  Russell  &  Co.,  not  to  give  a 
present  title  of  any  sort  thereto,  as  security,  or  otherwise,  but 
merely  as  a  future  springing,  contingent  title,  dependent  upon 
future  occurrences,  and  in  the  meantime  to  be  held  as  a  mere 
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special  bailment  in  trust  and  for  the  benefit  of  Forbes  or  Ly- 
man. In  other  words,  the  question  seems  to  me  (as  I  inti- 
mated at  the  argument))  to  resolve  itself  into  this  point, 
whether  the  bills  were  in  the  bands  of  Russell  &  Co*  upon  a 
condition  precedent,  or  a  condition  subsequent.  If  the  former 
be  the  true  view  of  the  facts,  then  they  took  no  title  whatso- 
ever ia  the  bills,  except  in  the  event,  that  Lyman  should  refuse 
to  ratify  the  acts  of  Forbes,  as  to  the  advances  and  arrange- 
ments made  for  the  benefit  of  Lyman,  in  lieu  of  the  biUs.  On 
the  other  hand,  if  the  latter  be  the  true  view  of  the  facts,  then 
a  present  title  to  the  bills  passed  to  Russell  &  Co.,  subject  to 
be  divested  by  the  acceptance  and  ratification  by  Lyman  of 
the  acts  and  arrangements  of  Forbes.  And  to  the  considera- 
tion of  this  point  I  shall  now  address  myself. 

It  is  not  an  unimportant  circumstance,  in  examining  this 
point,  that  Forbes,  the  agent  of  Lyman»  and  a  partner  in  the 
bouse  of  Russell  &  Co.,  through  whom  the  whole  trans^ 
action  was  negotiated,  and  who  certainly  stands  before  the 
Court  as  a  disinterested  witness,  explicitly  states  in  his  de- 
position, that  ^^  The  bills  were  held  by  Russell  &  Co.  as 
their  security  for  the  advances  they  bad  made.  They  bad  no 
orders  to  advance  funds  for  Mr.  Theodore  Lyman ;  but, 
thinking  it  was  for  his  benefit,  they  did  it,  and  held  the  bills 
then  as  their  security."  Now,  if  this  statement  is  to  be  relied 
upon,  as  tfae  true  exposition  of  the  transaction,  it  puts  an  end 
to  the  controversy  ;  for  if  the  bills  were  held  by  Russell  fc 
Co.,  as  a  present  security  for  their  advances,  they  had  a  pres- 
ent title  to  them,  and  a  present  right)  against  Messrs.  Baring 
&  Co.,  to  demand  the  acceptance  and  paynient  thereof; 
otherwise  they  would  be  no  security  at  all.  Still,  Forbes 
may  mistake  in  the  matter  ;  and,  therefore,  we  are  led  to  ex- 
amine, whether  the  actual  transactions,  as  disclosed  in  the 
correspondence,  and  other  transactions  in  Canton  at  the  time, 
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do,   or   do   not,  confirm  his  recollection   and   interpretation 
thereof. 

And  I  must  say,  that  upon  a  full  examination  of  all  the  acts 
and  correspondence  of  the  parties,  it  seems  to  me,  that  Forbes 
is  fully  borne  out  and  confirmed  in  his  statement  by  them  ; 
and  that  every  other  view  thereof  would  be  somewhat  forced 
and  strained,  if  not  unnatural.  In  the  first  place,  the  bills 
were  actually  indorsed  and  sent  by  Russell  &  Co.  to  their 
agent  in  Boston,  to  await  the  final  decision  of  Lyman,  and  if 
he  did  not  confirm  the  proposed  arrangement,  then  to  be  used 
and  forwarded  to  London.  Certainly,  this  would  seem  to  be 
the  exercise  of  a  virtual  authority  and  title  over  the  bills,  as 
owners,  and  could,  in  no  just  sense,  be  deemed  a  mere  agency 
for  the  drawer,  or  for  Lyman.  It  vested  a  title  to  the  bills 
in  favor  of  the  agent  at  Boston,  good  against  Messrs.  Baring 
&  Co.,  and  against  Lyman,  and  indeed  against  all  the  world, 
except  Russell  &  Co.  The  natural  effect  of  the  indorsement, 
was  that  of  an  indorsement,  conferring  a  present  legal  title  to 
the  agent,  to  hold  and  use  the  bills  for  the  benefit  of  Russell 
&  Co.,  and  not  a  mere  right  to  hold  the  same,  as  bailee,  for 
the  benefit  of  Lyman,  until  he  had  done  some  future  act  to  trans- 
fer  the  title  to  Russell  &  Co.  In  point  of  fact,  also,  although 
Lyman's  executor,  (he  having  died  on  the  24th  of  May,  1839, 
before  the  advices  were  received,)  assented  to  the  arrange- 
ment, made  by  the  agent,  Forbes,  when  the  advices  were  re- 
ceived, and  tliis  assent  was  immediately  made  known  to  the 
agent  of  Russell  &  Co.,  in  Boston  ;  yet  the  bills  of  exchange 
were  not  thereupon  surrendered,  but  they  remained  in  the 
possession  of  the  agent  of  Russell  &  Co.  in  Boston,  (as  ap- 
pears by  his  letter  of  that  date,)  up  to  the  11th  of  July,  1840; 
and,  indeed,  it  is  stated,  that  the  bills  were  not  cancelled  until 
December,  1840,  after  the  last  remittance  had  reached  Canton. 
Now,  if  the  bills  were  intended  to  take  effect  solely  in  the 
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case  of  Lyman^s  refusal  to  assent  and  confirm  the  arrangement 
of  Forbes,  and  not  before,  as  soon  as  Lyman  had  so  assented 
to  and  confirmed  it,  they  ought  to  have  been  given  up.  But 
the  parties  did  not  so  act  upon  the  case  ;  nor  did  Lyman 
require  the  bills  to  be  then  given  up.  On  the  contrary,  they 
were  retained  without  any  objection  ;  and  this  can  scarcely  be 
accounted  for,  except  upon  the  supposition,  that  they  were 
retained  as  security  for  the  due  fulfilment  on  the  part  of  Ly- 
man, of  the  arrangement  with  Forbes  by  repayment  at  Canton, 
of  the  moneys  advanced  by  Russell  &  Co.  In  this  view,  the 
retainer  of  the  bills  assumes  a  natural  character.  In  any 
other  view,  it  would  seem  inconsistent  with  the  true  rights 
and  duties  of  the  parties.  Now,  let  us  suppose,  that  after 
Lyman  had  acceded  to  the  arrangement  of  Forbes,  the  moneys 
advanced  by  Russell  &  Co.  had  never  been  repaid  to  Russell 
&  Co.,  either  by  the  death  of  Lyman,  or  by  the  remittance 
being  lost  on  the  voyage,  or  in  any  other  manner,  would  it  not 
be  clear,  that  the  bills  would  be  valid  and  obligatory  against 
Messrs.  Baring  &  Co.,  in  the  hands  of  the  agent  of  Russell  & 
Co.,  as  well  as  against  Lyman  ?  If  so,  how  can  they  be  said 
not  to  be  a  security  for  the  due  fulfilment  of  the  arrangement 
of  Forbes  ?  And  if  they  were  a  security,  must  they  not  be 
so  from  the  time  they  were  actually  drawn  and  delivered  to 
Russell  &  Co.  up  to  the  time,  when  the  advances  were  repaid 
in  Canton  by  Lyman  ?  If  they  were  designed  as  a  security 
in  this  way,  is  it  not  equally  clear,  that  Russell  &  Co.  were, 
in  the  meantime,  holders  of  the  legal  title  for  value  ? 

Let  us,  in  the  next  place,  see,  how  the  case  stands  upon 
the  correspondence.  The  first  letter  of  Russell  &  Co.  to 
Lyman,  of  the  date  of  the  18th  of  March,  1839,  at  Canton, 
says;  ^^  Your  funds,  under  the  credit  of  £25,000  at  five 
shillings  per  dollar,  with  proceeds  of  rice  and  specie,  we  esti- 
mate, after  deducting  expenses  of  the  ship,  at  about  $  106,000, 
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which  will  not  fill  the  ship  by  about  one  hundred  tons.  Freight 
could  not  be  procured  at  over  twenty  dollars  per  ton  ;  and  if 
we  had  authority  to  fill  up  with  freight  for  Boston,  at  market 
rate,  we  should  doubt  the  expediency  of  so  doing,  fearing  it 
might  interfere  with  her  ultimate  destination.  There  is  no 
demand,  whatever,  for  exchange  at  the  very  unfavorable  rate 
at  which  we  have  concluded  to  place  your  bills  ;  and  we  have 
obtained  a  loan  for  the  purpose  of  getting  your  ship  away. 
But. as  our  Mr.  Forbes  had  no  orders  to  resort  to  this,  he 
authorises  us  to  draw  your  bills  at  the  market  rate,  and  to  give 
you  your  choice  of  paying  for  them  in  London,  or  returning 
the  proceeds  of  the  £  25,000  to  us  in  dollars,  without  delay, 
paying  at  the  rate  of  nine  per  cent,  per  annum,  interest,  until 
the  amount  is  refunded.  We  shall,  in  either  case,  charge  our 
usual  commission  of  one  per  cent,  for  drawing,  and  shall  send 
the  bills  and  letter  of  advice  to  our  agent  in  Boston,  to  be 
cancelled,  upon  your  agreeing  to  replace  the  funds,  or  to  be 
forwarded  to  London  for  our  account,  if  you  conclude  to  meet 
them  there."  Again,  on  the  4th  of  May,  1839,  they  wrote 
to  Lyman  as  follows  :  '^  In  our  letter  of  the  18th  ult.  [mean- 
ing 18th  of  March],  we  indicated  the  course,  which  we  then 
thought  of  pursuing  with  regard  to  your  funds.  The  present 
aspect  of  affairs,  and  the  prospect  for  the  future,  is  much 
changed  since  that  date,  and  a  different  disposition  of  your 
bills  would  now  be  much  more  for  our  interest.  But  we  coO" 
firm,  what  we  then  said,  and  now  recapitulate  more  distinctly 
the  arrangement,  which  we  authorize  our  agent,  (Mr.  John 
M.  Forbes,)  to  carry  into  effect.  Our  R.  B.  Forbes  has 
drawn  on  Messrs.  Baring,  Brothers  &  Co.  under  thb  date, 
the  following  bills  (enumerating  them),  proceeds  to  your 
credit  at  five  shillings  per  dollar,  making  £25,000  sterling. 
These  bills  will  be  forwarded  to  Mr.  T.  W.  Forbes,  Boston, 
accompanied  by  the  letters  of  advice.     Should  you  determine 
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to  provide  for  them  in  London,  they  will  be  sent  forward  ioa- 
roediately.  But  should  you  prefer  to  replace  the  amounts  to 
your  debit,  as  per  statement,  annexed  in  this  place,  paying  in« 
terest  at  the  rate  of  nine  per  cent,  per  annum  from  this  date, 
you  can  do  so,"  &o.  '^  When  the  remittance  is  realized  m 
Canton  at  the  market  value,  we  shall  consider  your  charge  of 
interest  at  an  end,  and  not  till  then/'  The  letter  of  advice  of 
Russell  8l  Co.  to  their  agent  in  Boston,  of  the  same  date, 
which  accompanied  the  bills,  also  of  the  same  date,  says : 
'*  On  receipt  of  this  letter,  you  will  please  call  on  Mr.  Ly- 
man, or  his  agent,  and  offer  him  a  choice  of  the  two  plans  in- 
dicated in  our  letter  to  him,  one  of  which  is,  to  allow  the  bills 
to  be  disposed  of,  as  you  may  deem  most  for  our  interest,  by 
selling  them  in  the  United  States,  and  investing  the  proceeds  in 
specie  for  our  account,  or  forwarding  them  to  London,  to  be 
there  invested  in  specie  for  our  account ;  or  on  the  other 
hand,  to  cancel  the  bills  in  the  United  States,  upon  Mr.  Ly- 
man's giving  you  full  security,  that  the  amount  advanced  to 
him,  as  per  memorandum  at  foot,  shall  be  returned  to  us  in 
specie,  the  interest  at  the  rate  of  nine  per  cent,  per  annum 
from  this  date,  (May  4th,)  to  be  charged,  until  the  loan  is 
realized  in  Canton,  the  dollars  being  disposed  of  at  the  mar- 
ket rate.*' 

Now,  it  seems  to  me  manifest,  that  this  correspondence,  in 
its  very  terms  and  imports,  demonstrates,  that  the  parties  un- 
derstood the  bills  to  be  in  the  hands  of  Russell  &  Co.  as  the 
true  owners  thereof  for  value,  as  a  present,  immediate,  and 
continuing  security,  for  the  advances  made  by  them  under  the 
letter  of  credit,  and  the  instructions  for  the  voyage  ;  that  an 
option  was  intended  to  be  given  to  Lyman  to  reimburse  Rus- 
sell &  Co.,  by  a  remittance  of  the  amount,  in  specie,  to 
Canton ;  and  when  that  amount  was  received  in  Canton,  and 
not  till  then,  the  interest  was  to  cease,  and  the  bills  were  to  be 
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cancelled.  Id  this  view,  the  correspoocience  amply  confirms 
the  deposition  of  Forbes,  (the  agent  of  Lyman,)  that  the  bills 
in  the  intermediate  time  were  in  the  hands  of  Russell  &  Co., 
as  their  security  ;  and,  of  course,  were  their  property,  and 
were  negotiated  to  them.  Indeed,  the  language  of  the  cor- 
respondence shows,  that  Russell  &  Co.  treated  the  bills  as 
their  own  in  point  of  right  and  power  of  disposal,  and  only  of- 
fered an  option  to  Lyman  to  deliver  them  up,  upon  his  acced- 
ing to  another  proposed  arrangement,  which  was  in  the  nature 
of  a  condition  subsequent.  It  can  make  no  legal  difference  in 
the  case,  that  the  drawing  of  the  bills  was  never  notified  to 
Messrs.  Baring  &  Co.  That  was  not  necessary  to  give  them 
a  legal  validity,  or  to  bind  the  latter  to  accept  and  pay  them. 
It  is  sufiicient,  that  they  were  bills  drawn  and  negotiated  for 
value  under  the  letter  of  credit,  and  that  the  letter  of  credit 
was  ^^  used"  for  this  purpose.  Suppose,  after  the  acceptance 
of  the  proposals  by  Lyman's  executor,  the  terms  had  not  been 
complied  with,  can  there  be  a  doubt,  that  Russell  &  Co.  could 
have  enforced  their  rights  under  the  bills  against  Messrs.  Bar- 
ing &  Co.  ?  They  had  nothing  to  do  with  the  new  proposals 
to  Lyman,  nor  with  his  acceptance  or  refusal  of  them.  Nor 
would  it  have  been  any  justification  of  their  refusal  to  accept 
the  bills,  if  Russell  &  Co.  and  Lyman  had  differed  on  the 
point,  whether  the  proposals  were  accepted  or  not,  or  what 
was  the  true  interpretation  thereof.  If  the  bills  were  once 
negotiated  for  value,  to  Russell  &  Co.,  conditionally  or  other- 
wise, as  a  present  subsisting  security,  until  they  were  actually 
cancelled  by  agreement  of  the  parties,  Messrs.  Baring  &  Co. 
were  bound  by  them.  And  I  cannot  but  think,  that  the  whole 
correspondence  shows,  that  so  all  the  parties  understood  the 
matter. 

It  was  suggested  at  the  argument,  that  R.  B.  Forbes,  hav- 
ing become  a  partner  in  the  house  of  Russell  &  Co.  at  the 
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time,  when  the  bills  were  drawn  and  delivered  to  RusseU  & 
Co.,  might  vary  the  case  favorably  to  Lyman.  I  am  wholly 
unable  to  perceive,  how  any  such  effect  can  arise.  R.  B. 
Forbes  was  still  Lyman's  agent,  and  the  bills  were  drawn  as  a 
security,  not  to  Forbes  alone,  but  to  the  firm  ;  and  the  other 
members  had  a  vested  title  in  the  same.  There  is  nothing  in 
the  law,  which  disables  any  partner  in  a  firm  from  being  the 
agent  of  a  third  person,  in  drawing  bills  in  favor  of  the  firm, 
for  advances  made  to  such  third  person,  under  an  express  au- 
thority. A  firm  may  negotiate  its  own  paper  to  one  partner, 
and  the  latter  will  thereby  become  the  owner  thereof ;  and  on 
the  other  hand,  a  firm  may  take  a  separate  negotiable  security 
from  one  of  its  partners,  and  hold  and  use  the  same  for  its  own 
purposes.  •S  fortiori^  the  firm  may  do  so,  where  he  acts  as 
agent  of  a  third  person. 

Upon  the  whole,  upon  the  best  reflection,  which  I  have 
been  able  to  bestow  upon  this  subject,  my  opinion  is,  that  the 
plaintiffs,  upon  the  facts,  are  entitled  to  recover  the  full  amount 
of  the  commissions  ;  and  that  they  ought  to  have  judgment 
accordingly. 


John  Champnet  v.  George  Bancroft. 

The  Act  ofad  of  Marcli,  1799,  ch.  129  (amended  by  the  Act  of  1816,  ch.  96), 
authorixea  the  collector  to  pay  the  fees  due  to  Uie  officers  of  the  customs, 
out  of  the  revenue  of  the  United  States.    Held  (1.)  That  this  act  creates 

m 

DO  lien  or  specific  claim  on  moneys  in  his  hands,  arising  f{om  the  reyenue. 
(9.)  That  an  ex-collector,  who  is  not  in  office,  cannot  lawfully  appropriate 
the  moneys  of  the  United  States,  in  his  hands,  to  such  a  payment ;  for  the 
act  is  an  official  act,  and  the  authority  can  be  exercised  only  by  the  collec- 
tor actually  in  office. 
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Assumpsit  for  money  had  and  received.  The  case  came 
before  the  Court  upon  a  statement  of  facts  agreed  upon  by  the 
parties.     It  was  as  follows. 

The  plaintiff  was  a  weigher  and  gauger  in  the  Custom 
House  at  Boston,  before  and  from  January  1st,  1838,  to  March 
31st,  1841.  The  defendant  was  collector  during  that  period. 
From  January  1st,  1838,  to  July  7th,  1838,  the  plaintiff  was 
paid  $  125  a  month,  besides  his  official  expenses,  as  his  fees, 
and  the  defendant  refused  to  pay  him  aqy  more.  If  his  com- 
pensation during  that  period  was  to  be  measured  by  the  Acts 
of  1799,  ch.  129,  <^  2,  and  1816,  ch.  95,  he  would  have  been 
entitled  to  receive  $724*96^  in  addition,  and  this  sum  he  de- 
mands. 

From  July  7th,  1838,  to  the  close  of  the  year,  the  plaintiff 
was  paid  for  his  fees,  $  125  a  month,  besides  his  official  ex- 
penses. The  plaintiff  claims  $  750  in  addition,  to  make  up  the 
sum  of  $  1500,  for  that  period.  More  than  that  sum  would 
have  accrued  under  the  Acts  of  1799  and  1816.  In  the 
year  1839,  no  Act  was  passed,  limiting  the  fees  of  weighers 
and  gaugers,  and  the  plaintiff  was  paid  according  to  the  two 
Acts  of  1799  and  1816,  which  exceeded  $1500,  after  de- 
ducting official  expenses. 

From  the  1st  of  January,  1840,  to  the  21st  of  July,  in  that 
year,  the  plaintiff  received  his  fees,  according  to  the  Acts  of 
1799  and  1816,  which  exceeded  the  rate  of  $  1500  per  an- 
num, after  deducting  official  expenses.  From  the  2lst  of 
July,  1840,  to  the  close  of  the  year,  the  plaintiff  was  paid 
$  125  monthly,  besides  official  expenses.  He  claims  a  further 
payment  of  $513'45f,  for  that  period. 

The  plaintiff  rendered  quarterly  accounts,  charging  the  fees 
at  the  rate  at  which  they  were  paid  to  him,  and  yearly  ab- 
stracts, which  were  sent  to  the  comptroller,  and  the  defendant 
regularly  rendered  his  accounts  for  the  years  1838,  1839,  and 
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1840,  to  the  comptroller,  containing  the  same  payments,  which 
were  regularly  audited  and  passed.  The  plaintiff  gave  month- 
ly receipts  for  said  payments  ^^  on  account"  or  ^^  towards" 
bis  compensation,  and  made  no  protest  of  his  demand  for  fur- 
ther compensation.  But  it  is  agreed,  that  the  defendant  had 
refused  to  allow  any  thing  more  than  was  paid. 

The  defendant  resigned  his  office  ;  and  the  resignation  took 
effect  March  31st,  1841.  On  the  31st  of  March,  1841,  the 
plaintiff  made  an  abstract  of  his  senrices,  for  the  period  be- 
tween January  1st,  1838,  and  June  7th,  1838,  and  demanded 
die  balance  of  $724'96f,  upon  which  the  defendant  certified 
in  writing  as  follows  :  —  "  Collector's  Office,  District  of  Bos- 
ton and  Charlestown.  I  hereby  certify,  that  the  foregoing  ab- 
stract is  a  true  copy  from  the  records  of  this  office.  On  a 
strict  construction  of  the  law,  the  collector  would  seem  to 
have  been  authorized  to  pay  the  whole  amount.  I  prefer, 
however,  to  leave  it  for  the  decision  of  the  comptroller.  The 
law  of  limitation  did  not  pass  till  after  the  above  balance  bad 
accrued.  Signed,  George  Bancroft^  Collector."  Upon  the 
foregoing  facts,  the  case  is  submitted  for  the  opinion  of  the 
Court ;  and  judgment  is  to  be  entered  accordingly. 

The  case  was  now  argued  by  Rantoul^  for  the  plaintiff,  and 
by  Dextevy  District  Attorney,  for  the  defendant.  Rantoul 
cited  United  States  v.  Duvall^  Administratrix  (Gilpin's  Rep. 
356),  and  United  States  v.  Dickson  (15  Peters  161),  and  the 
Act  of  26th  of  April,  1816,  ch.  95. 

Story  J.  The  Act  of  2d  of  March,  1799,  cb.  129, 
amended  by  the  Act  of  1816,  ch.  95,  authorizes  the  fees,  due 
to  the  officers  of  the  customs,  ^^  to  be  paid  by  the  collector 
out  of  the  revenue,  and  to  be  charged  to  the  United  States." 
But  upon  the  statement  of  facts,  I  am  very  clear,  that  the 
present  action  for  money  had  and  received  is  not  maintainable 
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for  several  reasons.  In  the  first  place,  the  defendant  (Ban- 
croft) is  not  now  in  office  ;  and  even  if  be  had  moneys  of  the 
United  States  in  his  hands,  he  could  not  now  lawfully  appro- 
priate them  to  the  payment  of  the  fees,  if  any  are  due  to  the 
plaintiff,  since  it  is  an  official  act,  and  can  be  properly  done 
only  by  the  collector,  who  is  actually  in  office.  In  the  next 
place,  the  moneys  of  the  United  States  in  the  hands  of  the 
collector,  arising  from  the  revenue,  are  not  specifically  appro- 
priated by  law  to  the  payment  of  these  particular  fees,  so  as  to 
create  a  lien  or  claim  thereon  in  favor  of  any  officer ;  but  a 
mere  authority  is  given  to  the  collector  to  pay  them  out  of  the 
moneys  of  the  United  States,  arising  from  the  revenue,  in  bis 
bands.  If  he  does  not  pay  the  fees,  the  claim  remains  valid 
against  the  government,  and  the  new  collector  is  now  at  liberty 
to  pay  them,  if  they  are  properly  chargeable.  I  give  no 
opinion  whatsoever  upon  the  question,  whether  the  claim  of 
the  plaintifiT  for  fees  is  valid  or  not.  That  is  not  a  point 
necessary  for  the  present  decision. 

Plaintiff  nonsuited. 


Benjamin  Blagge  v,  Sarah  B.  Mile&. 

The  Rerised  Statutes  of  Massachusetts  of  1835,  chapter  62,  §  21,  proTidln; 
for  the  case  of  a  descendant,  having  no  provision  in  the  will  of  the  ancestor, 
do  not  apply  to  cases,  where  the  testator  has  a  power  of  appointment  over  the 
estate  to  dispose  of  the  inheritance,  bat  only  to  cases,  where  it  is  the  testa- 
tor's own  estate  in  fee. 

It  is  the  well  setUed  doctrine  of  the  law,  that  courts,  in  the  interpretation  of 
wills,  are  to  regard  the  intention  of  the  testator;  and  that  technical  words 
and  set  phrases  are  controlled  by,  and  do  not  control,  that  intention,  when 
clearly  expressed  or  positively  ascertained. 

The  same  rule  prevails  generally  in  regard  to  the  execution  of  powers,  espe- 
cially in  regard  to  their  execution  by  last  wills  and  testaments.    But  th^ 
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intention  to  execute  the  power  must  be  clear.  If  it  be  doabtfol,  under  all 
the  circumstances,  that  doubt  will  prevent  it  from  being  deemed  an  execu- 
tion of  the  power;  although  it  is  not  necessary,  that  the  intention  to  execute 
the  power  should  appear  in  express  terms  or  by  recitals  in  the  instrument. 

A  will  contained  a  elause,  by  which  the  testatrix  deriaed  to  A.  one  fifth  of  all 
her  real  estate,  in  trust  for  the  entire  use  and  benefit  of  B.  during  her  nat^ 
ural  life,  the  said  fiflh  part  to  be  subject  to  the  absolute  disposal  of  the  said 
B.  by  her  last  will  and  testament,  and  if  the  said  B.  should  die  without  hav- 
ing disposed  of  the  same,  then  the  remainder  and  reversion  was  devised  to 
her  heirs  for  ever.  B.  sabsequently  procured  a  resolve  of  the  legialature  of 
Massachusetts,  authorizing  the  sale  of  a  part  of  the  real  estate,  which  had 
been  set  off  to  her  under  the  aforesaid  will,  the  proceeds  to  be  in?e8ted  in 
other  estate  to  be  held  upon  the  like  trusts,  and  for  the  same  uses  and  pur- 
poses, as  the  same  estate  was  then  holden.  The  proceeds  were  accordingly 
invested  in  real  estate  in  New  London,  Connecticut.  Subsequently  B.  died, 
having  made  her  will,  by  which  she  bequeathed  to  E.  "  my  house  and  land 
in  New  London,  being  the  same  which  I  purchased  of,'*  &c.;  and  then,  by 
a  residuary  clause,  '*  All  the  rest  and  residue  *'  of  her  estate,  of*'  evexy  na- 
ture and  kind,'*  she  devised  to  her  three  daughters  and  their  heirs  for  ever. 
B.  had  no  other  real  estate,  except  what  was  devised  to  her  by  the  original 
will.    Upon  these  facts,  it  was  AcU, 

1.  That  the  resolve  by  the  legislature  of  Massachusetts  was  not  an  unconsti- 
tutional exercise  of  power. 

8.  That  by  the  terms  of  the  resoWe,  the  substituted  estate  was  to  be  held  upon 
precisely  the  same  trusts  as  the  original  estate. 

3.  Admitting  the  trustee  (by  the  resolve)  had  no  right  to  invest  the  proceeds 
of  the  sale  out  of  the  Commonwealth  of  Massachusetts;  yet  if  that  invest- 
ment was  adopted  by  the  appointees  under  the  power,  and  the  power  had 
been  well  executed,  third  persons  had  no  right  to  interfere  and  object  to  it. 

4.  That  the  words  "  all  the  residue  of  my  estate,  of  every  name  and  kind,*'  in 
the  residuary  clause  of  the  last  will  and  testament  of  B.,  were  sufficient  to 
pass  real  estate. 

5.  That  the  last  will  and  testament  of  B.  was  a  complete  execution  of  the 
power  in  the  will  of  A.,  and  that  the  premises  demanded  in  this  action 
passed  by  it  to  the  daughter  of  B.,  the  tenant. 

X  HiB  was  a  writ  of  entry,  in  which  the  demandant  claimed 
the  demanded  premises  as  grandson  and  heir  of  Sarah  Blagge. 
The  tenant  claimed  under  the  last  will  and  testament  of  Sarah 
Blagge.     The  case  came  before  the  Court  upon  an  agreed 
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Statement  or  facts,  and  was  argued  by  George  M.  Mason^  for 
the  demandant,  and  by  Rufue  Choate  and  George  S.  HiUardj 
for  the  tenant. 

The  facts  in  the  case,  as  stated  io  the  opinion  of  the  Courts 
were  as  follows  : 

Mrs.  Hall,  by  a  codicil  to  her  will,  duly  executed,  after  re- 
voking the  devise  of  real  estate  in  her  will,  devised  as  follows  : 
*^  Item,  to  Elizabeth  Jarvis  aforesaid  (the  daughter  of  the  tes- 
tatrix) I  give,  bequeath,  and  devise  one  undivided  fifth  part  of 
all  my  said  real  estate,  in  trust,  nevertheless,  for  the  entire 
use  and  benefit  of  my  daughter  Sally  Blagge,  for  and  during 
her  natural  life  ;  the  said  fifth  part  to  be  subject  to  the  abso- 
lute disposal  of  the  said  Sally  by  her  last  will  and  testament, 
and  .the  income,  rents,  and  profits  thereof  to  be  paid  over  and 
applied  to  her  use  annually  ;  and  if  the  said  Sally  Blagge  shall 
die  without  having  disposed  of  the  same,  then  I  give  and  de- 
vise the  remainder  and  reversion  thereof  to  her  heirs  for  ever." 
The  will  and  codicil,  after  the  death  of  the  testatrix,  were 
duly  proved  and  approved  by  the  Court  of  Probate,  in  1822. 
In  January,  1836,  Mrs.  Blagge  procured,  on  her  petition,  a 
resolve  to  be  passed,  by  the  legislature  of  Massachusetts, 
whereby  one  Fitz  James  Price  was  authorized  to  sell  a  part 
of  the  real  estate  in  Boston,  devised  to  her  by  Mrs.  Hall,  and 
which  had  been  duly  set  off  to  Elizabeth  Jarvis,  in  trust  for 
her,  upon  a  division  of  the  estate  by  the  Judge  of  Probate,  he 
first  to  give  bond  with  sureties  to  invest  the  net  proceeds  of 
said  sale  in  other  estate,  to  be  held  by  him  upon  the  like 
trust,  and  for  the  same  uses  and  purposes,  as  the  same  estate 
was  then  holden.  Price  accordingly,  under  this  resolve,  sold 
the  land  stated  in  the  resolve  for  $  1 3,000.  With  the  consent 
of  the  guardian  of  the  demandant  (who  is  a  grandson  and  heir 
to  Sarah  Blagge)  Price  afterwards  invested  a  portion  of  the 
proceeds  of  this  sale  in  certain  real  estate  in  New  London, 
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Connecticut,  one  parcel  of  which  was  first  conveyed  by  the 
grantor,  Ezra  Cbappell,  to  Sarah  Blagge,  and  by  her  after- 
wards to  Price,  and  the  other  parcel  was  conveyed  directly  to 
Price  by  the  grantor,  George  Erring  ;  both  conveyances  were 
upon  the  very  same  trusts  stated  in  the  will  of  Mrs.  Hall. 

Afterwards,  in  1839,  Sarah  Blagge  died,  having  first  made 
her  will  in  the  same  year,  which  was  duly  executed,  proved, 
and  approved  ;  and  by  that  will,  after  certain  specific  and  pe* 
cuniary  legacies,  she  made  the  following  devises.  ^'  To  my 
daughter,  Eliza  J.  Caldwell,  I  give  and  bequeath  my  house 
and  land  in  New  London,  being  the  same,  which  I  purchased 
partly  of  Ezra  Chappell,  and  partly  of  George  Erving,  during 
her  natural  life ;  and  at  her  decease,  I  give  and  devise  said 
house  and  land  to  my  two  grandsons,  Charles  H.  B.  Caldwell 
and  Samuel  Blagge  Caldwell,  and  to  their  heirs  for  ever.  AU 
the  rest  and  residue  of  my  estate,  of  every  nature  and  kind,  I 
give,  devise,  and  bequeath  as  follows,  namely  :  one  third  part 
to  my  daughter,  Sarah  Miles,  and  her  heirs  for  ever  ;  one  third, 
part  to  ray  daughter,  Margaret  C.  Drane,  and  her  heirs  for 
ever ;  one  third  part  to  my  daughter,  Eliza  J.  Caldwell,  and 
her  heirs  for  ever." 

In  point  of  fact,  the  legacies  in  Mrs.  Blagge's  will  are  more 
than  sufficient  to  exhaust  the  whole  of  her  personal  estate  at 
the  time  of  her  death  and  of  her  making  her  will ;  and  she 
owned  no  other  real  estate,  except  that  devised  to  her  by  the 
will  of  Mrs.  Hall,  and  that  purchased  with  the  proceeds  of  the 
sale  under  the  resolve  above  mentioned. 

The  demandant  claims  tide  as  an  heir  of  Mrs.  Blagge  to  the 
demanded  prembes,  which  are  parcel  of  the  real  estate  set  off 
to  her  in  the  division  of  Mrs.  Hall's  estate. 

The  arguments  for  the  demandant  were  to  the  following 
effect : 

1.  Benjamin  Blagge  became  entitled,  on  the  death  of  Mrs. 
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Blagge,  to  the  same  share  of  her  estate,  to  which  he  would 
have  been  entitled,  had  she  died  intestate,  by  force  of  the  21st 
section  of  the  26th  chapter  of  the  Revised  Statutes.  The 
will  of  Mrs.  Blagge  comes  within  the  language  of  this  section  ; 
it  must,  therefore,  be  presumed  to  come  within  its  meaning. 
It  is  true,  it  was  not  a  disposition  of  her  own  estate,  she  having 
only  a  life  interest.  But  she  had  power  to  dispose  of  the  in- 
heritance, as  fully  and  completely,  as  if  it  bad  been  her  own 
estate.  If  the  case  meets  the  language  of  the  statute,  it  can- 
not be  said,  that  it  was  not  intended  to  provide  for  it.  If  this 
had  been  originally  her  own  property,  and  she  had  settled  it 
upon  herself  in  trust,  in  the  same  manner,  that  it  is  now  settled, 
the  reason  and  equity  of  the  statute  would  hardly  have  been 
more  applicable.  She  had  power  to  dispose  of  this  property, 
and  provide  for  her  descendants  by  will,  in  the  same  manner 
as  if  it  had  been  originally  her  own  property,  and  she  has 
omitted  to  provide  for  the  plaintiff.  It  is,  therefore,  the  very 
case  pointed  out  by  the  statute. 

2.  Benjamin  Blagge  takes  as  heir,  in  default  of  appointment. 
The  devise  in  Mrs.  Hall's  will,  gives  a  life  interest  to  Mrs. 
Blagge,  with  a  power  to  appoint  the  reversion  ;  and  in  default 
of  appointment,  a  remainder  to  her  heirs,  which  became  vested 
on  her  death.  White  v.  Woodbury  (9  Pick.  186)  ;  Bradley 
V.  Westcott  (13  Ves.  446). 

The  law  is  well  settled,  that  to  make  a  good  appointment 
under  a  power,  the  will  must  refer  to  the  power  itself,  or  to  the 
subject  of  it ;  for  it  will  be  inoperative,  unless  considered  as  an 
execution  of  the  power.  Andrews  v.  EmmoU  (2  Bro.  Ch. 
297) ;  Doe  v.  Roakt  (2  Bing.  497  ;  5  Barn.  &  Cressw.  520 ; 
6  Bing.  475  ;  4  Bligh.  17).  In  Andrews  v.  Emmotty  Lord 
Thurlow  says,  '^  It  must  be  impossible  to  impute  to  the  testa- 
tor any  other  intention  than  that  of  executing  the  power." 

The  only  distinction  between  a  power  over  personal  and 
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real  property  is,  that  in  the  former,  the  Courts  will  not  inquire, 
whether  the  testator  had  other  property  to  satisfy  the  terms  of 
the  will.  In  the  latter,  they  will  allow  such  inquiry.  The 
possibility,  that  the  testator  might  contemplate  property  to  be 
acquired  after  making  his  will,  prevents  a  general  disposition 
from  operating  as  an  execution  of  a  power  over  personal  prop* 
erty,  although  at  the  time  of  making  the  will,  he  has  no  prop- 
erty, on  which  it  can  take  effect.  Jones  v.  Tucker  (2  Mer. 
533)  ;  Webb  v.  Honnor  (1  Jac.  &  Walk.  352). 

» 

A  devise  of  personal  property  is  not  specific.  The  will 
being  ambulatory,  will  embrace  all,  that  the  testator  has  at  his 
death.  All  real  property  is  specific  ;  the  will  takes  effect  only 
on  that  held  at  the  time.  As  where  the  power  was  to  appoint 
X4000  consolidated  bank  annuities,  and  the  testator  gave 
JE2000  consolidated  bank  stock,  it  was  held  to  be  no  appoint- 
ment.    JVbnnocA:  v.  Horton  (7  Yes.  391). 

And  even  though  the  will  contains  a  bequest  of  the  very 
sum,  which  the  testator  has  a  power  to  appoint,  it  is  no  ap- 
pointment. As  where  the  power  was  to  appoint  £  100,  and 
the  testator  gave  £  1 00,  the  power  was  held  not  to  be  exe- 
cuted, and  an  inquiry  was  refused  as  to  the  state  of  the  prop- 
erty.    Jones  V.  Tucker  (2  Mer.  583). 

Mere  general  terms,  as  a  general  residuary  devise,  however 
comprehensive,  will  not  execute  a  power.  And  the  more 
general  the  terms,  the  less  evidence  is  there  of  an  intention  to 
execute  a  power.  In  Lovell  v.  Knight  (3  Simons,  273),  the 
words  were,  "  The  whole  of  my  property,  both  real  and  per- 
sonal, and  whatsoever  I  may  possess  at  the  time  of  my  de- 
cease." The  V ice-Chancellor  says  ;  ^^  I  apprehend  it  to  be 
perfectly  settled,  that  wherever  a  will  is  couched  in  such  terms, 
as  that,  upon  the  face  of  it,  it  appears  to  express  an  intention  to 
pass  the  general  property,  which  may  belong  to  the  party 
making  the  will,  such  a  will  shall  not  be  deemed  an  execution 
of  the  power  with  regard  to  any  specific  property." 
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But  every  gift  of  land,  even  a  general  residuary  devise,  is 
specific,  bannock  v.  Harton  (7  Ves.  391).  Now  we  con- 
tend, ibat  the  residuary  devise,  in  this  case,  contains  no  gift 
of  land,  nor  any  reference  to  it.  There  is  nothing,  which  re- 
fers to  the  power,  nothing  necessarily  descriptive  of  the  prop- 
erty, over  which  it  existed.  A  residuary  devise  ^^  of  all  my 
estate,"  may  as  well  refer  to  personal,  as  real  estate.  Such  a 
devise  has  never  been  held  to  be  specific,  where  the  power 
was  to  appoint  real  or  personal  estate.  There  is  nothing 
specific  in  the  description. 

In  Laugham  v.  Mnny  (3  Yes.  467),  the  power  was  to  ap- 
point personal  estate.  The  testator  declaring  his  purpose  to 
dispose  of  his  estate  or  effects,  which  he  had,  or  was  interest- 
ed in,  gave  all  his  estate.  It  was  held  to  be  no  execution  of 
the  power ;  and  Lord  Jllvanley  expressed  a  decided  opinion, 
that  if  it  had  been  real  property,  it  must  have  gone  to  the  heirs. 
The  word,  estate,  will  not  always  pass  real  property  in  an  ordi- 
nary will.  Timewell  v.  Perkiru  (2  Atk.  102).  And  no  case 
can  be  found,  where  the  word,  estate,  has  been  held  to  be  an 
appointment  of  real  estate,  subject  to  a  power. 

But  the  contrary  has  been  held  in  a  very  modem  case,  that 
of  Jones  V.  Curry  (1  Swanston,  67).  This  was  the  case  of 
a  power  over  real  and  personal  property.  The  words  of  the 
will  were  '^  all  my  estate  and  efifects  of  whatsoever  denomina- 
tion." The  Master  of  the  Rolls  held,  that  the  power  was 
not  executed.  His  language  is  ;  ^^  The  words  are  not  a  spe- 
cific description  of  any  estate,  or  of  any  species  of  interest, 
but  adapted  to  comprehend  every  thing,  which  was,  and  to  ex- 
clude every  thing,  which  was  not  a  part  of  her  property.  This 
will  contains  no  words,  which  will  be  without  operation,  unless 
referred  to  the  power  ;  on  the  contrary,  the  testatrix  uses  terms 
of  generality,  all  my  estate  and  effects  of  whatsoever  denom- 
ination.    Though  she  had  no  real  estate,  she  might  have  per- 
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sonal  property  of  yarioas  descriptions,  and  the  terms  would 
be  satisfied  by  passing  that." 

In  Stamden  v.  Standen  (2  Yes.  589),  the  words  were,  **My 
esute  aad  effects  of  what  nature  and  kind  soever,  and  whether 
real  or  personal,  which  I  am  possessed  of  or  interested  in." 
Here  the  word  ^real''  rendered  the  devise  specific,  the  testatrix 
having  no  other  real  estate,  thafi  that  held  under  the  power.  The 
devise  of  real  estate  would,  therefore,  have  had  nothing  to  take 
effect  upon,  unless  construed  as  an  execution  of  the  power. 

In  Churchill  v.  Dibden  (2  Lord  Kenyon's  Reports,  2d 
part,  68),  the  words  were  ^^  all  the  rest  of  my  goods,  chattels, 
estates,  and  estate."  Here,  the  word  ^*  estates"  could  only  refer 
to  real  estate,  and  Lord  Hardwicke  lays  particular  stress  on 
this  word.  This  estate  had  been  settled  upon  the  testatrix 
by  herself,  and  a  power  reserved.  Lord  Hardmckt  says  ; 
*^  If  this  had  been  a  power  over  the  estate  of  another,  it 
would  be  going  a  great  way  to  say,  that  such  an  estate  should 
pass  under  the  general  residuary  clause,  it  is  not  to  be  presum- 
ed, that  such  could  be  meant.''  There  is,  then,  no  intention 
to  be  inferred  from  the  language  of  the  residuary  clause  of  this 
will,  to  execute  a  power. 

But  it  will  be  contended,  that  the  devise  of  the  New  Lon- 
don estate  is .  an  execution  of  the  power.  This  estate  is  no 
part  of  the  estate,  which  belonged  to  Mrs.  Hall,  and  over  which 
she  reserved  a  power.  The  trustee  was  not  authorized  by  the 
resolve  to  invest  the  proceeds  in  land  out  of  the  State.  The 
consent  of  the  guardian  could  not  give  such  authority.  The 
act  is,  therefore,  illegal,  and  no  consequence  can  be  derived 
from  it.  But  the  devise  of  this  estate  contains  no  evidence  of 
an  intention  to  execute  a  power.  The  words  are  ;  *^  I  give 
and  bequeath  my  house  and  land  lying  in  New  London,  being 
the  same,  which  I  purchased  partly  of  Ezra  Chappell,  part  of 
George  Erving."     Thes'e  words  exclude  ail  idea  of  such  in- 
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tention.     She  speaks  of  it  as  her  owd  property,  which  she 
had  purchased. 

N0W9  it  appears,  that  a  part  of  this  land,  with  the  house, 
was  conveyed  by  Chappell  to  her,  that  she  paid  for  it  by  her 
own  notes,  and  mortgaged  it  back.  She  then  conveyed  it 
in  trust  to  Price,  reserving  a  power  to  dispose  of  it  by  will. 
The  Erving  lot  was  conveyed,  not  to  her,  but  to  Price,  in  trust 
for  her,  reserving  a  power  to  dispose  of  it  by  will  in  fee  sim- 
ple. Over  the  New  London  estate  there  were  reserved  two 
distinct  powers. 

In  the  Chappell  lot  she  had  an  interest  and  a  power.  It 
would,  therefore,  pass  by  force  of  the  interest.  This  is  the 
language  of  the  authorities.  Clere^s  case  (6  Coke  Rep.  19). 
This  case  has  always  been  held  an  authority  to  the  following 
effect,  as  laid  down  by  Hobart  in  the  Commendam  case.  ^^  If 
an  act  will  work  two  ways,  the  one  by  an  interest,  the  other 
by  an  authority  or  power,  and  the  act  be  indifferent,  the  law 
will  attribute  it  to 'the  interest,  and  not  to  the  power."  Hob. 
39.  The  same  rule  is  laid  down  in  Parker  v.  Keith  (12  Mod. 
469),  and  cited  by  Kenyon  M.  R.  in  Andrews  v.  EmmoU  (2 
Bro.  Ch.  R.  303).  To  apply  these  authorities  to  our  case,  Mrs. 
Blagge,  by  the  deed  of  Chappell,  was  seised  of  this  lot  in 
fee.  She  conveys  it  to  the  use  of  her  will,  reserving  a  pow- 
er. She  had  then  an  interest  and  a  power,  and  the  land  pass- 
ed by  force  of  the  interest,  the  power  not  being  referred  to. 

The  lot  conveyed  by  Erving  was  not  conveyed  to  her,  as 
she  evidently  supposes,  but  to  Price  in  trust  for  her,  reserv- 
ing a  power  to  dispose  of  it  by  will.  This,  therefore,  cannot 
pass  by  force  of  the  devise,  she  having  no  devisable  interest. 
Is  it  an  execution  of  the  power  ?  All  such  intention  is  nega- 
tived by  the  language  of  the  devise,  which  speaks  of  it  as  her 
own  property,  which  she  had  purchased.  She  was  evidently 
under  a  mistake  in  supposing,  that  this  lot  had  been  conveyed 
to  her. 
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In  Doe  V.  Roake  (5  Barn.  &  Cressw.  720)',  Sarah  Trimmer, 
being  seised  in  fee  of  a  moiety  of  certain  premises  in  the  city 
of  London  and  county  of  Surrey,  and  tenant  for  life  in  the  oth- 
er moiety,  with  a  power  to  appoint  the  same  by  will,  devised 
the  same,  as  follows  ;  ^'  I  hereby  give  and  devise  all  my  free- 
hold estate  in  the  city  of  London  and  county  of  Surrey,  or 
elsewhere,  to  my  nephew,  John  Roake,  on  condition,  that  out 
of  the  rents  thereof  he  do,  from  time  to  time,  keep  such  es- 
tates in  proper  and  tenantable  repair."  It  was  held,  that  the 
devise  did  not  operate  as  an  appointment  under  the  power 
over  the  one  moiety,  but  only  passed  the  moiety  of  which  she 
was  seised.  The  Court  say  ;  ^^  It  may  be,  that  she  intended 
her  will  to  work  by  her  interest  in  the  tenements.  It  may  have 
happened,  that  she  had  entirely  forgotten  the  settlement,  and 
supposed,  at  the  making  of  her  will,  that  she  was  then  seised 
of  the  entirety." 

Now,  in  our  case,  it  is  clear,  that  Mrs.  Blagge  supposed 
she  was  seised  of  the  entirety,  and  intended  the  will  to  work 
by  her  interest.     Potoell  v.  LoxdaU  (2  Barn.  &  Aid.  291). 

But  supposing  these  powers  to  be  executed,  can  any  inten- 
tion be  inferred  to  execute  another  power  over  another  estate  ? 
The  powers,  reserved  over  the  New  London  estate,  are  not 
the  power  reserved  in  Mrs.  Hall's  will,  nor  over  the  same 
estates.  They  are  reserved  by  different  persons,  over  differ- 
ent estates  by  different  instruments.  If  the  powers  over  the 
New  London  estate  are  executed,  it  is  by  inferring  the  mten- 
tion  from  a  devise  of  it.  But  this  inference  cannot  be  extend- 
ed to  other  estates  not  mentioned. 

A  disposition  of  part  of  the  subject  of  a  power,  is  no  dis- 
position of  the  other  part,  even  though  there  be  connected 
with  it  a  general  devise. 

In  Jlnson  v.  Lee  (4  Simons,  364),  the  testator  devised  all 
his  real  estate,  also  his  mansion-house  at  Hartwell,  which  was 
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part  of  property  subject  to  a  power.  He  bad  two  roods  and 
eighteeo  percbes  of  bis  own  land  ;  it  was  beld,  tbat  tbe  last 
only  passed  by  the  general  devise. 

In  Hugka  V.  Turner  (3  Mylne  &  Keen,  666),  tbe  Master 
of  Rolls  states  it  to  be  well  settled,  tbat  referring  to  part,  or 
one  of  tbe  subjects  of  a  power,  does  not  execute  it  as  to  those 
not  referred  to.  In  tbis  case,  Wulker  v.  JUuckU  (4  Russell, 
76),  is  overruled.  IawUy,  Llewellyn  (1  Turn.  &  Russ.  104). 
Mipier  V.  J^Tapier  (1  Sim.  28). 

But  no  power  was  reserved  by  tbe  Resolve.  It  says  nothing 
of  powers.  Powers  and  trusts  are  essentially  different.  Pow- 
ers are  optional.  1  Sugden,  Pow.  173.  Tbe  substitution  of  a 
trust,  tberefore,  does  not  substitute  a  power.  Tbe  effect  of 
tbe  Resolve,  if  it  bad  any,  was  to  extinguisb  tbe  power  as  to 
tbat  portion  of  tbe  estate,  whicb  it  effected.  Powers  may  be 
extinguisbed  by  a  release,  or  fine  and  recovery.  We$t  v.  Bwr- 
ney  (1  Russell  &  MHne,  431).  Tbe  Resolve  is  unconstitu* 
tional.     No  case  has  gone  tbis  lengtb. 

Mrs.  Hall  devises  ber  estate  in  trust,  reserving  a  power. 
Can  tbe  legislature  destroy  tbis  power,  and  substitute  it  over 
anotber  estate  ?  Can  tbey  tbus  control  and  interfere  with  a  tes- 
tator's disposition  of  bis  estate  ?  It  impairs  tbe  obligation  of 
a  contract. 

In  tbe  case  of  Dartmouth  College  v.  Woodward  (4  Wbeat- 
on,  698),  it  is  said  ;  '^  A  power  of  appointment,  reserved  in  a 
marriage  settlement,  eitber  to  a  party  or  a  stranger,  to  appoint 
uses  in  favor  of  third  persons,  without  compensation,  is  an  in- 
stance of  a  contract."  A  grant  is  a  contract  executed.  A 
devise  is  a  species  of  conveyance.     Cowper's  R.  305. 

A  devise,  says  Cruise,  Dig.  Devise,  cb.  1,  §  1,  10,  is  con- 
sidered not  so  much  in  the  nature  of  a  testament,  as  of  a  con- 
veyance, declaring  the  uses,  to  which  the  land  shall  be  subject, 
after  the  death  of  the  devisor.     Tbis  devise  is  a  conveyance 
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to  uses.  If  then  this  is  a  contract,  the  Resolve  is  clearly  un- 
constitutional, since  h  destroys  the  subject  naatter^  or  tmsfers 
it  to  another.  In  the  Bill  of  Rights,  sec.  31 ,  it  is  declared  ; 
^^  The  legislativ^e  <lepartment  shall  never  exercise  the  execu- 
tive and  judicial  powers,  or  either,  of  them." 

It  appears,  that  Courts  of  Chancery  will  authorize  the  trust 
estate  of  a  minor  to  be  chmged  from  personal  to  real.  Jlsh-- 
burton  v.  Jlskburtan  (6  Vesey,  6).  This,  then,  is  a  judicial 
power,  and  the  legislature  have,  therefore,  in  passing  this 
Resolve,  exercised  judicial  poww.  The  case  of  Rice  v.  Park" 
man  (16  Mass.  324),  does  not  go  the  length  of  this  case. 
That  was  the  case  of  a  Resolve  authorizing  the  real  estate  of 
a  minor  to  be  converted  into  a  personal  estate. 

The  power  to  authorize  the  estate  of  minors  to  be  sold  had 
long  been  conferred  on  the  courts.  If  it  wlis  not  judicial,  it 
could  not  be  exercised  by  them.  If  it  was,  it  could  not  be 
exercised  by  the  legislature. 

The  arguments  for  the  tenant  were  to  the  following  effect. 
The  demandant  is  not  entitled  to  a  share  of  Mrs.  Blagge's 
willtiy  virtue  of  the  Revised  Statutes  of  Massachusetts,  ch. 
62,  sect.  21,  because  that  provision  is  applicable  only  to 
cases,  in  which  the  testator  has  an  inheritance  in  the  estate, 
and  not  a  mere  power  of  appointment.  In  default  of  a  will, 
the  heirs  of  Mr.  Blagge  would  have  taken  the  estate  by  pur- 
chase, and  not  by  descent,  a  poww  not  being  a  descendible 
inheritance. 

The  Resolve  was  not  an  unconstitutional  exercise  of  power 
by  the  legislature  of  Massachusetts,  it  being  a  ministerial,  not 
a  judicial  act.  Wilkintan  v.  Leland  (2  Peters'  R.  627).  Be- 
sides ;  the  question  of  constitutionality  has  nothing  to  do  with 
the  issue,  which  is  the  construction  of  a  devise.  If  the  power 
has  been  duly  executed  by  Mrs.  Blagge,  the  demandant  has 
no  title  to  the  property  under  her  will ;  and  both  parties  are 


438  MASSACHUSETTS. 

Bla^ge  «.  Miles. 

estopped  to  contest  the  constitutionality  of  the  Resolvei  since  it 
was  passed  at  the  request  of  Mrs.  Blagge,  under  whom  they 
both  claim,  the  demandant  as  heir,  and  the  tenant  as  devisee. 

Was  the  will  of  Mrs.  Blagge  a  due  execution  of  the  power 
of  appointment  under  the  will  of  Mrs.  Hall  ?  This  depends 
upon  the  intention  of  the  testatrix,  to  be  gathered  from  the 
tenor  and  purport  of  the  whole  will.  It  is  not  necessary,  that 
the  power  should  be  expressly  referred  to,  or  that  the  estate 
subject  to  it  should  be  expressly  described.  It  is  sufficient, 
if  the  donee  of  the  power  uses  words,  which  would  have  no 
operation  except  as  an  execution  of  the  power.  4  Kent's  Com. 
334  ;  Denn  d.  JVbireU  v.  Roake  (6  Bingh.  R.  475)  ;  S.  C. 
(2  Bingh.  R.  497  ;  5  B.  &  Cressw.  720)  ;  Denn  d.  Jihwell  v. 
Roake  (8  Bingh.  R.  497).  Where  a  devise  of  real  estate  is 
made,  and  the  testator  has  no  real  estate,  on  which  it  can 
operate,  but  has  a  power  of  appointment  over  some  real  es- 
tate, which  answers  to  the  description,  if  any,  there  the  power 
is  held  to  be  well  executed,  otherwise  the  words  would  be 
inoperative.  1  Sugden  on  Powers,  394,  395  ;  Standen  v. 
Standen  (2  Vesey,  Jr.  588)  ;  Jones  v.  Curry  (1  Swanstoo, 
66)  ;  papier  v.  Mipier  (1  Simons,  28). 

The  devise  is,  ^'  all  the  rest  and  residue  of  my  estate  of 
every  nature  and  kind."  Had  she  said,  ^'real  and  personal," 
instead  of  ^'  of  every  nature  and  kind,"  the  power  would 
clearly  have  been  executed.  For,  since  she  had  no  other  real 
estate,  on  which  the  devise  could  operate,  it  would  fall  dis- 
tinctly under  the  rule.  The  words  used  are  sufficient  to  pass 
real  estate,  supposing  the  testatrix  to  have  had  a  property  in, 
and  not  a  mere  power  over  it.  Hilliard's  Digest,  vol.  2,  p. 
29  ;  Barnes  v.  Patch  (8  Vesey,  604)  ;  Doe  v.  Langlands 
(14  East,  370). 

The  only  question  to  be  asked  is  ;  Did  not  Mrs.  Blagge 
intend  to  dispose  of  her  real  estate,  by  the  clause  in  question  ? 
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This  intention  is  to  be  gathered  from  the  whole  will,  and 
looking  at  it,  as  a  whole,  there  are  various  considerations, 
which  show,  that  such  must  have  been  her  intention. 

In  the  case  of  each  of  the  residuary  devisees  she  makes  use 
of  words  of  inheritance,  ^^  heirs  and  assigns,"  usually  applied 
to  real  estate,  and  not  to  personal  property.  BuUard  v.  Goffe 
(20  Pick.  258).  This  is  made  more  decisive  from  the  fact, 
that  these  words  are  omitted  in  giving  the  various  pecuniary 
legacies,  mentioned  in  the  former  part  of  the  will,  showing  the 
distinction  between  the  two  kinds  of  property  to  have  been 
present  in  her  mind. 

One  part  of  the  will  may  be  interpreted  by  the  other.  In 
the  residuary  clause,  she  says,  ^^  my  estate  of  every  nature 
and  kind,"  and,  in  a  previous  clause,  she  uses  a  precisely  simi- 
lar expression  in  a  specific  devise  to  Mrs.  Caldwell,  ^^  my 
house  and  land  lying  in  New  London."  This  is  unquestion- 
ably a  sufficient  execution  of  the  power,  so  far  as  that  estate 
is  concerned,  and  as  a  test  to  discover  the  intention,  the  simi- 
larity of  the  expressions  in  the  two  cases  is  a  very  strong 
argument  to  prove,  that  she  meant  to  convey  the  real  estate 
by  the  residuary  clause. 

The  force  of  this  argument  is  attempted  to  be  met  by  the 
counsel  for  the  demandant  on  these  grounds  ;  because  the 
resolve  does  not  attach  the  power  to  any  substituted  estates 
after  the  sale  ;  and  because  the  investment  in  property  in  an- 
other State  was  not  warranted  by  the  Resolve,  and  was  there- 
fore void.  The  first  reason  seems  unfounded  in  fact,  since 
the  substituted  estates,  by  obvious  and  elementary  principles 
of  law,  are  to  be  held  upon  the  same  trusts,  as  the  property 
they  represent,  and  are  subject  to  the  same  equities,  and  the 
language  of  the  Resolve  says  so  in  so  many  words.  As  to 
the  other  objection,  it  is  one,  into  ^hich  all  inquiry  may  be 
waived,  so  far  as  the  present  issue  is  concerned,  because  the 
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investment,  whether  right  or  wrong,  was  adopted  by  Mrs. 
Blagge,  and  third  persons  have  no  right  to  object ;  and  the 
intent  to  convey,  under  the  power  is  perfectly  apparent ;  and 
the  argument  is  just  as  strong,  whether  the  investment  in 
question  be  right  or  wrong.  See  Dilhn  v.  Dilhn  ( I  Ball  & 
Beatty,  77). 

A  variety  of  cases  have  been  cited  in  favor  of  the  demand- 
ant, and  some  seem  strongly  in  point.  But  it  is  impossible  to 
extract  from  them  a  formula  or  principle,  which  shall  decide  all 
cases  of  the  construction  of  wills.  Each  case  must  rest  upon 
its  own  facts,  and  a  slight  change  in  facts  may  vary  the  decis- 
ion in  two  cases,  preserving  the  same  principle  in  both.  The 
case  of  Walker  v.  MackU  (4  Russ.  R.  76),  is  as  strongly  in 
favor  of  the  tenant,  as  any  one,  that  has  been  cited,  is  in  favor 
of  the  demandant.  Sir  Edward  Sugden,  a  very  high  authori- 
ty, speaks  of  the  number  of  instances,  where  the  intention  has 
been  defeated  by  the  rule  distinguishing  power  from  property, 
and  by  courts  adopting  a  strict  construction  with  a  view  to 
establish  a  certain  rule  ;  and  his  opinion  is,  that  in  many  cases, 
the  intention  might  have  been  carried  into  effect,  without 
breaking  in  upon  the  general  rule.  It  is  evidently  his  opinion^ 
that  the  cases  of  Levns  v.  Llewellyn  (1  Turn.  104),  Napier 
V.  JVbjpier  (1  Sim.  28),  Jents  v.  Curry  (1  Swans.  66),  and 
Lovell  V.  Knight  (3  Sim.  275),  were  not  rightly  decided  ;  and 
that  the  dispositions  of  property  in  these  cases  might  have 
been  supported,  without  infringing  upon  the  principle  correctly 
established  by  the  cases  of  Wallop  v.  PortimotUh  (I  Sugden 
on  Powers,  394),  ChurchiUv.  Dibben  (Sugden  on  Powers, 
407),  Standen  v.  Standen  (2  Vesey,  Jr.  589),  Morgan  y. 
Surman  (2  Vesey,  Jr.  289).  In  any  conflict  of  authority, 
the  great  reputation  of  Sir  Edward  Sugden,  and  his  profound 
investigations  into  this  branch  of  the  law,  would  give  his  opin- 
ion greater  weight  in  our  courts,  than  those  of  the  judges,  by 
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whom  the  cases  in  question  were  decided.  The  ftutbarity  of 
Jim/u  V.  Curry  is  greatly  shaken  by  his  observatioDs.  See 
Sugden  on  Powers,  vol.  1,  pp.  418  to  429,  The  policy  of 
the  law  in  modern  tiroes,  and  in  our  own  country,  is  to  intro- 
duce liberal  rules  of  construction,  to  clear  away  technical 
rubbish,  and  to  diminish  the  interval,  which  separates  real  and 
personal  property.  Courts  of  law  lean  in  favor  of  the  execu- 
tion of  a  power.  See  ffomer  €/  111?.  v.  HotpeU  tt  ux.  (3 
Wash.  C.  C.  B.  12)  ;  Lippet  v.  Hopkin$  (1  Gall.  454)  ; 
Archer  v.  DenedU  (1  Peters,  588);  Bullard  v.  Goff$  (20 
Pick.  258). 

Stoat  J.  This  cause  has  been  very  ably  argued  upon 
both  sides.  It  turns  principally  upon  a  question,  which  rarely 
occurs  in  our  jurisprudence,  tbe  due  execution  of  a  power  of 
appointment ;  and  the  learning,  appropriate  to  it,  has  been  fully 
brought  before  the  Court  in  the  course  of  the  present  discus- 
sion. The  facts  in  substance  are  as  follows.  [Here  the 
judge  recapitulated  the  fects  as  before  stated,  and  then  pro- 
ceeded.] 

The  main  question,  therefore,  is,  whether,  under  the  cir- 
cumstances, Mrs.  Blagge,  by  the  devise  in  her  will,  has  duly 
executed  the  power,  given  her  by  the  will  of  Mrs.  Hall.  If 
she  has,  then  the  demandant  has  no  title  whatsoever  ;  if  she 
has  not,  then  he  is  entitled  to  recover  in  the  suit. 

Some  other  questions  have,  however,  been  raised  at  tbe 
argument,  which  should  be  disposed  of,  before  we  proceed  to 
that,  which  constitutes  the  main  hinge  of  the  controversy. 

And,  first,  it  is  said,  that  even  if  Mrs.  Blagge's  will  is  a  due 
execution  of  tbe  power,  the  demandant  is  entitled  to  a  share 
of  her  estate  under  the  Revised  Statutes  of  Massachusetts,  of 
1835,  cb.  62,  sect.  21,  as  a  lineal  descendant  of  Mrs.  Blagge, 
who  was  unprovided  for  in  her  lifetime,  and  was  unintentionally 
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and  by  mistake  or  accident  omitted  to  be  named  as  a  devisee 
in  her  will.  The  language  of  the  statute  is  as  follows  :  ^^  When 
any  testator  shall  omit  to  provide  in  his  will  for  any  of  his 
children,  or  for  the  issue  of  any  deceased  child,  they  shall  take 
the  same  share  of  his  estate,  both  real  and  personal,  that  they 
would  have  been  entitled  to,  if  he  had  died  intestate,  unless 
they  shall  have  been  provided  for  by  the  testator  in  his  life- 
time, or  unless  it  shall  appear,  that  such  omission  was  inten- 
tional, and  not  occasioned  by  mistake  or  accident."  The 
argument  is,  that  this  clause  is  equally  applicable  to  cases, 
where  the  testator  has  a  power  of  appointment  of  the  estate,  to 
dispose  of  the  inheritance,  as  well  as  to  cases,  where  it  is  his 
owa  estate  in  fee.  It  does  not  appear  to  me,  that  this  ai^u- 
raent  is  maintainable.  The  language  of  the  section  seems  to 
me  clearly  to  point  exclusively  to  a  case,  where  the  testator 
has  an  inheritance  in  the  estate,  and  not  merely  a  power  of 
appointment  over  it.  It  supposes  a  case,  where  the  omitted 
descendant  would  and  could  take  a  title  by  descent,  as  of  an 
heritable  estate  of  the  testator,  and  under  him,  as  his  heir,  in 
case  of  his  dying  intestate.  But  no  person  can  claim  an  in- 
heritance, as  heir,  in  case  of  intestacy,  where  the  ancestor  has 
a  power  only,  and  not  an  interest.  The  party,  if  he  can  take 
at  all,  must  take  as  an  appointee  under  the  power,  and  not  as 
heir.  A  power  is  not  a  descendible  inheritance.  The  prop- 
erty, which  he  is  to  dispose  of,  is  in  no  just  sense  vested  in 
the  appointor.  It  is  not  an  interest  in,  right  of,  or  title  to,  the 
property ;  but  a  mere  authority  given  to  the  donee  of  the 
power,  to  be  exercised  over  the  property  in  a  manner,  and  to 
an  extent,  which  he  does  not  otherwise  possess.  And  such 
has  been  the  uniform  construction  from  the  earliest  period  of 
the  law  on  this  subject.^     The  present  power  is  technically  a 

I  See  Co.  Litt  342,  b.  Butler's  note  (1).    1  Chance  on  Powers,  §  1, 3. 
3  Chance  on  Powers,  §  1633.    Co.  Litt.  365,  b. 
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power  in  gross  ;  that  is  to  say,  the  estates,  to  be  raised  by  it, 
do  not  fall  within  the  compass  of  the  estate  for  life  devised  to 
Mrs.  Blagge.^  A  power  to  dispose  of  an  estate  by  an  appoint- 
ment among  third  persons  in  fee,  may  be  given  to>  a  mere 
stranger  ;  and  it  would  certainly  be  utterly  without  the  intent 
of  the  statute  to  create  an  inheritance  in  the  appointor  in  the 
execution  of  the  power,  which  should  give  his  descendants  an 
interest  in  the  estate,  upon  which  the  power  is  to  operate.  It 
can  make  no  difference  in  point  of  law,  that  the  power,  if  exe- 
cuted, might  be  by  an  appointment  among  his  own  children  or 
descendants.  This  would  not  change  the  nature  of  the  power, 
but  only  its  objects. 

Then,  as  to  another  objection,  which  has  been  urged,  that 
the  Resolve  is  an  unconstitutional  exercise  of  power  by  the 
legislature,  because  it  is  usurping  the  functions  of  the  judiciary, 
contrary  to  the  provisions  of  the  bill  of  rights  of  the  constitu- 
tion of  Massachusetts,  which  declares,  that  ^^  the  legislative 
department  shall  never  exercise  the  executive  and  judicial 
powers,  or  either  of  them."  Assuming  that  such  a  Resolve 
might  be  construed,  under  some  circumstances,  to  be  an  exer- 
cise of  judicial  power,  it  would  be  difficult  to  apply  the  doc- 
trine to  a  case  like  the  present,  where  it  is  passed,  not  in 
invitumj  but  at  the  solicitation  of  the  very  person,  who,  under 
the  power,  possessed  a  complete  dominion  over  the  disposal 
of  the  entire  property.  But,  after  the  exercise  of  this  author- 
ity by  the  legislature  for  more  than  sixty  years,  (for  such,  I 
am  persuaded,  has  been  the  practice,)  in  very  numerous  cases 
of  a  like  or  an  analogous  nature,  without  any  objection  by  the 
parties  in  interest,  and  with  the  entire  acquiescence  of  the 
public,  it  is  not,  perhaps,  too  much  to  say,  that  it  would  be 


1  Co.  Lttt  342,  b.  BuUer'B  note  (1).    Sogden  on  Powen^  §  4,  p.  43, 
44, 6th  edit. 


444  MASSACHUSETTS. 

Blagge  V.  Miles. 

Still  more  difficult  to  treat  it  as  an  exercise  of  judicial  power,  id 
the  sense  of  the  constitution.  The  case  of  Rke  v.  Parkman 
(16  Mass«  R.  326),  seems  to  me  directly  in  pointy  and  estab- 
lishes, that  an  authoritj^  granted  by  the  legislature  to  transmute 
real  property  into  personal  property,  for  purposes  beneficial  to 
the  parties  interested  therein,  is  not  properly  the  exercise  of  a 
judicial  power ;  for  it  is  not  a  case  of  controversy  between 
party  and  party,  nor  is  there  any  decree  or  judgment,  affecting 
the  title  to  the  property.  In  short,  the  Court,  on  that  occa- 
sion, held  it  to  be,  not  a  judicial  act,  but  a  mere  ministerial  act. 
The  case  of  fVilkinsan  r,  Ltland  (2  Peters  R.  627,  660), 
goes  a  great  way  to  establish  the  same  doctrine.  There,  an 
Act  of  the  legislature  of  Rhod^  Island,  confirming  a  sale  made 
by  a  foreign  executrix,  for  the  payment  of  debts  of  the  testa- 
tor, was  held  to  be,  not  a  judicial  act,  but  an  exercise  of  legis- 
lation ;  a  legislative  resolution,  and  not  a  decree.  The  case 
oi  Aihburton  v,  •SshburUm  (6  Ves.  6),  where  the  Lord  Chan- 
cellor, upon  the  petition  of  a  minor  to  hare  some  of  his  money 
laid  out  in  the  purchase  of  lands,  authorized  the  purchase  to 
be  made,  by  no  means  shows,  that  the  act  was  exclusively 
judicial.  It  seems,  being  upon  petition,  to  have  been  an  act 
by  the  Lord  Chancellor,  not  as  a  judge,  but  as  the  representa- 
tive of  the  crown,  as  parens  patrimy  having  the  custody  and 
care  of  the  persons  and  property  of  infants.  Besides  ;  it  is 
one  thing  to  assert,  that  a  power  may  be  delegated  and  exer- 
cised by  a  court  or  judge  ;  and  quite  another  thing  to  assert, 
that  every  power,  delegated  to,  or  exercised  by  a  court  or  judge 
is  judicial,  and  not  ministerial.  Many  powers,  exercised  by 
courts  and  judges,  are  in  no  accurate  sense  judicial ;  as,  for 
example,  the  power  to  make  rules  for  the  due  order  and  ar- 
rangement of  business.  But  it  is  the  less  necessary  to  dispose 
of  this  question  absolutely,  and  therefore  I  give  no  positive 
opinion  upon  it ;  because,  if  the  power  has  been  duly  executed 
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by  Mrs.  Blagge,  whether  the  Resolve  be  coostitatioiial  or  not, 
mtkes  DO  difference  in  this  case,  since  the  demandant  has  no 
title  whatsoever  to  the  property  under  her  will ;  and  the  con- 
stitutionaKty  of  the  Resolve  is  not  contested  by  those,  who 
alone  are  donees  under  the  power. 

Having  disposed  of  these  points,  we  may  now  advance  to 
the  main  question  involved  in  this  controversy.  Was  the  will 
of  Mrs.  Blagge  a  due  execution  of  the  power  contained  in  that 
of  Mrs.  Hall  ?  And  this,  after  all,  I  take  to  depend  upon  her 
intention,  as  expressed  in  and  derived  from  the  language  and 
object  of  the  will  of  Mrs.  Blagge.  There  was  a  long  stru^le 
in  Westminster  Hall  upon  the  point,  whether  in  wills,  the 
intention  of  the  testator,  as  gathered  ex  vUeeribui  iestamenti^ 
was  to  be  followed  in  the  interpretation  of  devises,  or  whether 
the  technical  construction  of  law,  given  to  certain  phrases,  was 
to  prevail  over  the  intention.  That  struggle,  at  least,  since 
the  decision  in  Perrin  v.  Blake  (4  Burr.  R.  2579  ;  Fearne 
on  Coming.  Rem.  by  Butler,  9th  edit.  p.  156),  seems  to 
have  terminated.  It  is  now  admitted  to  be  established,  as  the 
general  rule,  that  the  intention  of  the  testator  is  the  polestar  to 
direct  the  Court  in  the  interpretation  of  wills,  and  that  tech- 
nical words  and  set  phrases  are  controlled  by,  and  do  not  con- 
trol, that  intention,  when  clearly  expressed  or  positively  ascer- 
tained. The  consequence  is,  that  decisions  upon  particular 
wills  are  of  far  less  consequence  now,  than  they  formerly  were 
supposed  to  be  ;  unless,  indeed,  where  the  leading  provisions 
are  almost  identical,  and  the  facts  substantially  alike.  They 
now  furnish,  not  so  much  authorities,  as  analogies,  by  which 
to  interpret  the  words  of  wills  in  new  cases* 

I  apprehend,  that  similar  doctrines  now  generally  prevail 
in  regard  to  the  execution  of  powers,  and  especially  in  regard 
to  their  execution  by  last  wills  and  testaments.  The  main 
point  is,  to  arrive  at  the  intention  and  object  of  the  donee  of 
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the  power  in  the  instrument  of  execution  ;  and,  that  being  once 
ascertained,  effect  is  given  to  it  accordingly.^    The  authorities 
upon  the  subject  may  not  all  be  easily  reconcilable  with  each 
other.     But  the  principle  furnished  by  them,  however  occa- 
sionally misapplied,  is  never  departed  from,  that  if  the  donee 
of  the  power  intends  to  execute,  and  the  mode  be,  in  other 
respects,  unexceptionable,  that  intention,  however  manifested, 
whether  directly  or  indirectly,  positively  or  by  just  implica- 
tion, will  make  the  execution  valid  and  operative.     I  agree, 
that  the  intention  to  execute  the  power  must  be  apparent  and 
clear,  so  that  the  transaction  is  not  fairly  susceptible  of  any 
other  interpretation.     If  it  be  doubtful,  under  all  the  circum- 
stances, then  that  doubt  will  prevent  it  from  being  deemed  an 
execution  of  the  power.  All  the  authorities  agree,  that  it  is  not 
necessary,  that  the  intention  to  execute  the  power  should  ap- 
pear by  express  terms  or  recitals  in  the  instrument.     It  is 
sufficient,  that  it  shall  appear  by  words,  acts,  or  deeds,  demon- 
strating the  intention.     This  was  directly  asserted,  not  only 
in  Sir  Edward  Chre*s  Case  (6  Co.  R.  17)  ;  but  it  was  posi- 
tively affirmed  in  Scrope^s  Case  (10  Co.  R.  143,  144),  where 
the  reason  of  the  rule  is  stated  ;   Q,uia  non  refert,  an  quis 
ifUenHonem  suam  declaret  verbis^  an  rebus  tpm,  vel  factis. 
On  the  other  hand,  to  use  the  language  of  Lord  Chief  Justice 
Best  J  in  Doe  d.  Mwell  v.  Roake  (2  Bing.  R.  497,  504), 
^^  No  terms,  however  comprehensive,  although  sufficient  to 
pass  every  species  of  property,  freehold  or  copyhold,  real  or 
personal,  will  execute  a  power,  unless  they  demonstrate,  that 
a  testator  had  the  power  in  his  contemplation,  and  intended  by 
his  will  to  execute  it."     Three  classes  of  cases  have  been 
held  to  be  sufficient  demonstrations  of  an  intended  execution 
of  a  power ;  (1.)  Where  there  has  been  some  reference  in 

1  BenrM  v.  Murrow  (8  Vesey,  609). 
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the  will,  or  other  instrumeDt,  to  the  power  ;  (2.)  Or  a  rererence 
to  the  property,  which  is  the  subject,  on  which  it  is  to  be 
executed  ;  (3.)  Or,  where  the  provision  in  the  will  or  other 
instrument,  executed  by  the  donee  of  the  power,  would  other- 
wise be  ineffectual,  or  a  mere  nullity  ;  in  other  words,  it 
would  have  no  operation,  except  as  an  execution  of  the  pow- 
er.' It  seems  unnecessary  to  refer  at  large  to  the  cases, 
which  establish  these  propositions.  They  will  be  found  col- 
lected, generally,  in  Mr.  Chance's  Treatise  on  Powers,  (2 
vol.  ch.  13,  §  1591  to  §  1714,)  and  in  Sir  Edward  Sugden's 
Treatise  on  Powers,  (vol.  1,  ch.  6,  §3,  p.  357,  &c. ;  Id. 
§7,  p.  373,  &c.  ;  Id.  ^  8,  p.  430,  &c.,)  and  in  the  opinion 
of  the  Court,  delivered  by  Lord  Chief  Justice  Bestj  in  Doe 
d.  Lowell  V.  Roake  (8  Bing.  497).  Lord  Chief  Baron  Alex- 
ander, in  delivering  the  judgment  of  the  judges,  in  the  House  of 
Lords,  in  Denn  d.  Lowell  v.  Roake  (6  Bing.  R.  475),  revers- 
ing the  decision  in  the  same  case,  in  3  Bing.  R.  497,  and  affirm- 
ing that  of  the  King's  Bench  (5  B.  &  Cressw.  730),  has  enu- 
merated the  same  classes  of  cases  ;  and  he  has  added,  that  in  no 
instance  has  a  power  or  authority  been  considered  as  executed, 
unless  under  such  circumstances.  Whether  this  be  so,  or  not, 
it  is  not  material  to  inquire  ;  for  there  is  no  pretence  to  say, 
that,  because  no  other  cases  have  as  yet  occurred,  there  can  be 
no  others.  That  would,  in  fact,  be  to  say,  that  the  cases  gov- 
erned the  general  rule  as  to  intention,  and  not  the  rule  the 
cases.  Lord  Chief  Justice  Best  has  put  these  classes  of 
cases  upon  the  true  ground.  They  are  instances  of  the  strong 
and  unequivocal  proof,  required  to  establish  the  intention  to 
execute  the  power ;  but  they  are  not  the  only  cases.'    On 

t  Langham  v.  J^enny  (3  Vesey,  467) ;  Bennttt  v.  Aburrow  (8  Vesey, 
609, 616). 
^  Deed.  J^QwdL  v.  Bodkt  (3  Bing.  R.  504). 
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the  contrary,  if  a  case  of  clear  intention  should  arise,  although 
not  falling  within  the  predicament  of  these  classes,  it  naust  be 
held,  that  the  power  is  well  executed,  unless  courts  of  justice 
are  at  liberty  to  overturn  principles,  instead  of  interpreting 
acts  and  intentions.  I  entirely  agree  with  Lord  Chief  Justice 
Best^  in  his  remark  in  Roake  v.  Denn  (4  Bligh  N.  S.  22), 
that,  ^'  Rules  with  respect  to  evidence  of  intention  are  bad 
rules,  and  I  trust  I  shall  live  to  see  them  no  longer  binding  on 
the  judges."  The  Lord  Chancellor,  (Lord  Lyndhunt,)  said, 
that  '^  It  has  been  settled  by  a  long  series  of  decisions  from 
the  case,  which  has  been  referred  to  in  the  time  of  Sir  Ed- 
ward Cokcj  Sir  Edward  Ckre^s  Case  (6  Co.  R.  17),  down 
to  the  present  time,  that  if  the  will,  which  is  insisted  on  as  an 
execution  of  the  power,  does  not  refer  to  the  power,  and  if 
the  dispositions  of  the  will  can  be  satisQed  without  their  being 
considered  to  be  an  execution  of  the  power,  unless  there  be 
some  other  circumstances  to  show,  that  it  was  the  intention  of 
the  devisor  to  execute  the  appointment  by  the  will,  under 
such  circumstances  the  Courts  have  uniformly  held,  that  the 
will  is  not  to  be  considered  as  an  execution  of  the  power." 
Certainly  it  is  not.  But  then  this  very  statement  leaves  it 
open  to  inquire  into  the  intention  under  all  the  circumstances  ; 
which  seems  to  me  to  be  the  true  and  sensible  rule  upon  the 
subject ;  and  when  that  intention  is  thus  once  ascertained,  it 
governs.  8o,  it  was  expressly  held,  in  Pomerey  v.  Parting-' 
ton  (3  Term  R.  665)  ;  and  in  GHffith  v.  Harristm  (4  Term 
R.  737,  748,  749),  the  Court  expressly  repudiated  the  notion, 
that  any  technical  exposition  was  to  be  given  to  the  words  of 
a  will,  executing  a  power  ;  and  held,  that  the  intention  was  to 
be  collected  from  the  words  according  to  the  ordinary  and 
common  acceptation  thereof.  And  again,  in  Bailey  v.  Lloyd 
(5  Russ.  R.  330,  341),  the  Court  held,  that  the  question  of 
the  execution  of  a  power  by  a  will,  was  a  mere  question  of 
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iotentioD,  and  that  intention  was  to  be  collected,  not  from  a 
particular  expression,  but  from  the  whole  will.^ 

Now,  Sir  Edward  CUre^s  Case  (6  Co.  R.  17),  is  not  only 
unquestionable  law,  and  has  so  been  always  held  ;  but  it 
affords  a  strong  illustration  of  the  true  doctrine.  In  that  case, 
it  was  held,  that  the  power  was  well  executed,  notwithstand- 
ing it  was  not  referred  to,  because  otherwise  the  devise  in  the 
will  would  be  inoperative  and  void.  The  testator  had  no 
estate  in  the  property  devised,  but  only  a  power  over  it ;  and 
so,  ut  res  magis  valeat^  quam  pereat^  it  was  held,  that  he 
intended  to  execute  the  power.  Nor  is  there  any  objection  to 
the  doctrine  of  Lord  Chief  Justice  Hobartj  in  the  Cammen" 
dam  Case  (Hoh.  R.  159,  160),  that  if  an  act  will  work  two 
ways,  the  one  by  an  interest,  the  other  by  an  authority  or 
power,  and  the  act  be  indifferent,  the  law  will  attribute  it  to 
the  interest,  and  not  to  the  power."  This  is  hut  saying,  in 
other  words,  that  where  the  terms  of  a  devise  are  perfectly 
satisfied  and  inoperative,  without  any  reference  to  the  execu- 
tion of  a  power,  by  working  on  the  interest  of  the  testator  in 
the  land,  there  it  shall  not  be  deemed,  that  be  intended  to 
execute  the  power  ;  but  merely  to  pass  his  interest.  This 
proceeds  upon  the  plain  ground,  that  there  is  nothing  in  the 
will,  which  shows  any  intention  to  execute  the  power  ;  and  in 
cases  of  doubt  the  Court  cannot  deem  it  a  good  execution  of 
the  power.^ 

Sir  Edward  Sugden  (Sugden  on  Powers,  vol.  1,  ch.  6, 
§  7,  p.  402,  428)  has  critically  examined  and  commented 
upon  all  the  leading  authorities  ;  and  it  appears  to  me,  that  his 
criticisms  (and  he  is  himself  a  very  high  authority  upon  this 
subject)  are  entirely  well  founded.    The  courts  have,  indeed, 

1  See  4  Kent's  Comm.  Lect  62,  pp.  333, 334,  4th  edit, 
9  Ibid. 
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as  he  abundantly  proves,  proceeded  in  some  cases  upon  very 
narrow  and  technical  grounds,  and  in  others  have  adopted  a 
more  liberal  and  just  interpretation  ;  and  the  cases  do  not  all 
well  stand  together.  The  rule  of  ascertaining  the  intention, 
however,  has  been  recognized  at  all  times  ;  and,  as  Lord 
Kenyan  has  well  observed,  in  Pomeroy  v.  Partington  (3  T. 
R.  674,  675),  if  the  judges,  in  construing  the  particular  words 
of  different  powers,  have  appeared  to  make  contradictory  de* 
cisions  at  different  times,  it  is  not,  that  they  have  denied  the 
general  rule ;  but  because  some  of  them  have  erred  in  the 
application  of  the  general  rule  to  the  particular  case  before 
them.  In  a  conflict  of  authorities,  I  own,  that  I  should  choose 
to  follow  those,  which  appear  best  founded  in  the  reason  and 
analogies  of  the  law.  But,  in  cases  of  wills,  where  the  inten- 
tion is  to  govern,  no  authorities  ought  to  control  the  interpre- 
tation, which  the  Court  is  called  upon  to  make,  unless  all  the 
circumstances  are  the  same  in  both  cases,  and  the  ground  of 
interpretation  in  one  is  entirely  satisfactory  to  the  mind,  as 
applied  to  the  other.  If  I  were  compelled  to  decide  between 
the  cases  of  Wallop  v.  Lord  Porismouth^^  Hurst  v.  ffinckel- 
«ea,9  Standen  v.  Standen^^  Letois  v.  UeweUyny^  and  the  case 
of  Jones  V.  Curryj^  if  there  be  any  dissonance  between  thero, 
I  should  much  incline  to  follow  the  former.  But,  in  my  view, 
all  these  cases  stand  upon  their  own  particular  circumstances, 
and  neither  is  exactly  like  the  present. 

We  must  dispose  of  this  case,  then,  upon  principle ;  for  I 
cannot  admit,  that  it  is  governed  by  any  positive  controlling 
authority,  or  that  it  will  trench  upon  any  established  doctrine, 
whichever  way  it  is  decided. 

1  Su^rden  on  Powers,  eh.  6,  §  7,  p.  394.  >  2  Vesey,  Jr.  589. 

3  Ibid. 

4  2  Lord  Kenyon's  R.  444,  by  Harmer.  s  1  Swanst  R.  66. 
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But  before  proceeding  to  discuss  the  terms  of  this  devise,  as 
an  execution  of  the  power,  it  is  indispensable  to  dispose  of  an 
argument  greatly  pressed  at  the  bar,  and  that  is,  that  the  New 
London  estates,  in  no  proper  sense,  fall  within  the  scope  of 
the  power,  which  only  applies  to  the  original  devised  prop- 
erty, and  not  to  these  substituted  New  London  estates  ;  first, 
because  the  resolve  itself  does  not  attach  the  power  to  any 
substituted  estates  after  the  sale ;  and  secondly,  if  it  does,  still 
the  investment  in  the  New  London  estates,  being  out  of  the 
State,  was  not  authorized  by  the  Resolve,  and,  therefore,  can- 
not be  deemed  an  execution  of  the  power,  but  is  an  utterly 
void  act.     I  cannot  accede  to  this  interpretation  of  the  terms 
of  the  Resolve.    The  language  of  it  is,  that  Price,  the  trustee, 
is  ^^  to  invest  the  net  proceeds  of  said  sale  in  other  real  estate, 
to  be  held  by  him  upon  the  like  trusts,  and  for  the  same  uses 
and  purposes  as  the  estate  above  described  is  now  holden." 
It  seems  to  me  impossible  to  entertain  any  real  doubt,  that  the 
substituted  estate  was  to  be  held  upon  precisely  the  same 
trusts,  as  the  original  estate,  by  the  will  of  Mrs.  Hall.     The 
original  estate  was  held  expressly  in  trust  for  the  use  of  Mrs. 
Blagge  during  her  natural  life,  subject  to  her  absolute  disposal 
by  her  last  will  and  testament,  and  if  she  should  die  without 
having  disposed  of  the  same,  then  the  remainder  and  reversion 
to  be  to  her  heirs  for  ever.     The  language,  then,  of  the  Re- 
solve, is  not  only  appropriate  to  fasten  upon  the  substituted 
estate  the  like  trusts,  uses,  and  purposes  as  were  attached  to 
the  original  estate  ;  but  I  am  at  a  loss  to  understand,  what 
other  words  could  have  been  more  directly  expressive  for  this 
purpose.     The  power  was  attached  to  the  original  estate,  and 
was  to  be  served  out  of  the  original  trust  for  the  uses  and 
purposes  therein  stated  ;  and  the  moment  the  power  was  exe- 
cuted, it  created  a  direct  trust  and  use  in  favor  of  the  appoin- 
tees.    The  case  of   Walhp  v.  Lard  PortsmotUh  (1    Sugden 
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OD  Powers,  cb.  6,  ^  7,  art.  34,  p.  394,  6th  edit.),  seems  to 
be  stroDgly  in  point. 

The  other  part  of  the  ai^ument  may  have  a  better  founda- 
tion in  law.  It  may  be  true,  that  the  trustee  had  no  right  to 
invest  the  proceeds  of  the  sale  in  any  real  estate  out  of  the  Com- 
monwealth of  Massachusetts  ;  and  yet,  if  that  investment  has 
been  adopted  by  the  appointees  under  the  power,  and  the 
power  has  been  well  executed,  third  persons  have  no  right  to 
interpose  and  object  to  it.  It  amounts,  at  most,  but  to  a 
wrongful  conversion  of  trust  property,  which,  however,  may, 
at  the  election  of  the  eeatuU  que  trusty  be  followed,  and  the 
trusts  attached  thereto  in  the  hands  of  the  persons,  holding  the 
property.  Nothing  is  more  common  in  Courts  of  equity,  than 
for  the  cestui  que  trusty  upon  a  wrongful  conversion  of  the  trust 
fund  to  follow  it  in  its  new  forms,  and  hold  it  subject  to  the 
original  trust.^ 

But  it  is  wholly  unimportant,  in  the  present  case,  whether 
the  investment  was  rightful  or  wrongful  on  the  part  of  the  trus- 
tee, so  far  as  the  present  controversy  is  concerned.  It  was 
adopted  and  sanctioned  by  Mrs.  Blagge,  as  an  investment 
properly  made,  and  upon  the  idenucal  trusts  created  by  the 
will  of  Mrs.  Hall,  and  authorized  in  the  substituted  estate  by 
the  Resolve*  In  making  her  own  will,  and  therein  devising  the 
New  London  estate,  Mrs.  Blagge  manifestly  intended  to  exe- 
cute the  power  reserved  to  her,  (in  conformity  to  the  original 
trusts,)  contained  in  the  deeds  of  these  estates  to  Price.  She 
had  no  other  right  or  title  in  or  over  the  same  to  give  effect  to 
her  devise  ;  and  this  devise  must,  therefore,  if  at  all,  take  ef- 
fect solely  as  an  execution  of  this  power  over  the  substituted 
property,  as  to  this  estate  ;  and  in  this  respect,  then,  the  case 
falls  directly  within  the  rule  already  adverted  to.     It  is  a  case, 

1  2  Stoiy  00  £q.  Jurisp.  §  1258  to  §  1266,  and  cases  there  cited. 
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where,  although  the  power  is  not  referred  to  in  terms,  yet  the 
subject  matter  is  expressly  disposed  of,  and  the  will  is  void 
and  inoperative,  except  as  an  execution  of  the  power. 

The  whole  question  is  then  narrowed  down  to  the  mere 
consideration,  whether  Mrs.  Blagge  intended  a  mere  partial 
execution  of  the  power,  quoad  the  New  London  estate,  or 
meant  a  full  and  entire  execution  of  the  whole  power  over  all 
the  property,  to  which  it  was  attached.  She  speaks  of  this  es« 
tate  indeed  as  her  own  estate,  ^^  my  house  and  land  lying  in 
New  London  ;"  but  this  does  not  change  the  proper  interpre- 
tation of  the  words.  The  language  is  precisely  that,  which 
would  ordinarily  be  used  by  the  donee  of  a  power,  absolutely 
to  dispose  of  the  whole  property,  although  without  any  inter- 
est in  the  property.  Lord  Loughborough^  in  Standen  v.  Stan- 
den  (2  Yes.  Jr.,  589),  alluded  to  such  a  form  of  disposition, 
as  not  producing  the  slightest  difficulty  in  construing  the  de- 
vise to  be  an  execution  of  a  power  ;  and  this  is  certainly  now 
the  received  doctrine.  But  the  true  bearing  of  this  language 
in  this  clause  of  the  will  of  Mrs.  Blagge  most  strongly  applies 
to  illustrate  her  meaning  in  the  residuary  clause,  to  which  I 
shall  presently  allude.  She  treats  the  New  London  estate  as 
her  own  property  ;  but  it  was  her  own  in  the  same  sense,  and 
in  that  only,  as  the  other  part  of  the  unsold  property,  devised  to 
her  by  the  will  of  Mrs.  Hall,  that  is,  her  property,  as  possess- 
ing the  absolute  power  to  dispose  of  it  by  her  own  wilt. 

Now,  immediately  after  the  devise  of  the  New  London  es- 
tate comes  the  residuary  clause.  ^^  All  the  rest  and  residue 
of  my  estate  of  every  nature  and  kind,  I  give,  devise,  and  be- 
queath, as  follows  :  viz.  one  third  part  to  my  daughter,  Sarah 
Miles,  and  her  heirs,  for  ever  ;  one  third  part  to  my  daughter, 
Margaret  C.  Drane,  and  her  heirs,  for  ever  ;  one  third  part  to 
my  daughter,  Eliza  J.  Caldwell,  and  her  heirs  and  assigns,  for 
ever."     I  do  not  dwell  upon  the  circumstance,  that  here  the 


I 
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language  used,  '^  heirs  and  assigns,"  applies  peculiarly  and  em- 
phatically to  a  devise  of  real  estate  ;  nor  do  I  contrast  it  with 
the  peculiar  language  in  the  numerous  pecuniary  legacies,  nam- 
ed in  the  preceding  part  of  the  will,  where  the  words  '^  heirs 
and  assigns"  are  whoUy  omitted.  Nor  do  I  rely  upon  the  fact, 
that  the  personal  estate  of  Mrs.  Blagge,  at  her  death,  was  insuffi- 
cient to  discharge  these  legacies  ;  for  that  circumstance  alone 
would  not  sfkci  the  present  question  ;  as,  from  the  nature  and 
fluctuation  of  personal  estate,  the  amount,  which  would  be  as- 
sets at  the  death  of  the  testatrix,  must  always  be  somewhat 
conjectural ;  and,  on  that  account,  has  not,  like  real  estate, 
been  supposed  to  be  within  the  contemplation  of  the  testatrix 
as  a  specific  bequest.^ 

But  what  may  be  relied  upon  is  this,  that  Mrs.  Blagge  died 
possessed  of  no  other,  real  estate  than  that,  which  was  attach- 
ed to  the  power,  and  disposable  by  her  under  the  same.  Un- 
der  such  circumstances,  if  instead  of  the  words  '^  the  residue 
of  my  estate  of  every  name  and  nature,"  she  had  said,  ^^  the 
residue  of  my  estate,  real  as  well  as  personal,"  it  was  admitted 
at  the  argument,  and,  indeed,  is  conclusively  established  by  the 
authorities,  that  the  residuary  clause  would  have  operated  upon 
the  real  estate,  subject  to  the  power,  since  in  that  way,  and  in 
that  way  alone,  could  it  be  operative  ;^  and,  therefore,  to  eflfec- 
tuate  the  intent,  it  must  be  construed  as  a  due  execution  of 
the  power.  The  case  of  Standen  v.  Standen  (2  Yes.  Jr.,  R. 
589),  which  was  affirmed  in  the  House  of  Lords,  would  be  de- 
cisive on  this  point ;  and,  indeed,  it  is  but  following  out  the 
principle  of  Sir  Edward  CUrt^a  Ccwe,  6  Co.  R.  17.' 

1  Sugden  on  Powers,  ch.  6,  §  7,  art.  32,  art  33,  p.  393,  394,  6th 
edit ;  Andrews  v.  Emmoit  (2  Brown  Ch.  R.  297) ;  Standen  v.  Slanden 
(2  Ves.  Jr.  594);  Doe  d.  JSTotoell  v.  Roake  (2  Bing.  R.  497,  510);  Jones 
V.  Curry  (1  Swanst  R.  60,  71,  72). 
3  Sagdeo  on  Powers,  cb.6,  §  7,  art  33  ta  art  38,  p.  393, 394, 6th  edit 
3  See  also  Doe  d.  JVbtoett  v.  Roake  (2  Bing.  R.  509, 510). 
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There  is  no  doubt,  that  the  words  ^'  all  the  residue  of  my 
estate  of  every  nature  and  kind,"  in  Mrs.  Blagge's  will,  are 
sufficient  to  pass  real  estate  ;  and  if  she  had  left  any  interest  in 
real  estate,  in  her  own  right,  that  interest  would  have  passed 
by  the  devise.  This  doctrine  is  clear  upon  the  general  princi- 
ples applied  to  the  interpretation  of  wills,  and  is  also  fully 
borne  out  by  the  authorities.  It  was  admitted  in  Jonti  v.  Cur- 
ry  (1  Swanst.  R.  66,  72,  73),  and  recognized  in  the  very 
recent  case  of  Saumares  v.  Saumare$  (4  Mylne  &  Craig  R. 
340). I  Still,  however,  as  the  word  ^^  estate"  is  nofn»n gener^ 
aKisimum^  it  may  be  satisfied  by  the  mere  bequest  of  person- 
al property,  if  the  testator  has  no  real  estate,  upon  which  it 
can  operate  ;  and,  therefore,  a  residuary  clause  of  this  sort  is 
not,  per  se,  decisive  as  an  execution  of  a  power,  as  it  may  op- 
erate without  touching  real  estate  in  the  power  of  the  party, 
but  not  in  his  interest. 

But  the  view,  which  I  take  of  the  clause,  is  this,  that  it 
may  include  real  estate,  if  the  testator  has  any  ;  and  if  the  lan- 
guage then  may  justly  admit  of  this  interpretation,  then  we 
have  a  right  to  look  to  see,  whether  the  testatrix  did  not, 
from  other  parts  of  the  will,  naturally,  if  not  necessarily,  mean 
to  apply  the  residuary  clause  to  real  estate.  If  she  did  so  in- 
tend, and  it  can  be  clearly  seen,  from  the  other  provisions  in 
the  will,  then  it  is  the  duty  of  the  Court  to  carry  that  intention 
into  effect ;  and  if  it  cannot  be,  except  as  an  execution  of  the 
power,  then  it  amounts  to  a  due  execution  thereof.  Now,  it 
is  precisely  here,  in  my  judgment,  that  the  whole  stress  of  the 
case  lies.  When  I  see,  that  Mrs.  Blagge  has,  in  the  preced- 
ing clause  of  the  will,  executed  the  power,  specifically,  over 
certain  real  estate  within  the  scope  of  the  power,  calling  it 

1  See  also  Church  v.  Mundy  ( 15  Ves.  396),  and  Dot  d.  Morgan  v.  JHor- 
gan  (6  Barn.  &  Cressw.  516). 
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^^  my  house  and  land,"  and  then  immediately  adding,  *^  all  the 
rest  and  residue  of  my  estate  of  every  nature  and  kind,"  it  is 
plain  to  me,  that  she  contemplated  all  the  real  estate  within 
the  scope  of  the  power,  as  her  own  estate,  and  subject  to  her 
own  absolute  disposal,  and  that  she  intended  to  dispose  of  all 
of  it  by  her  will,  by  the  very  words,  which  she  has  used.     I 
am  not  bold  enough  to  fritter  away  such  an  intention,  coupled 
with  such  acts,  by  resorting  to  any  technical  niceties  and  re- 
finements.    They  partake  too  much  of  subtlety,  and  artificial 
distinctions,  (and  I  say  it  with  the  utmost  deference  for  other 
judgments,)  to  suit  a  just  or  even  a  reasonable  administration 
of  private  justice.     The  case  of  Wdlher  v.  JUackie  (4  Russ. 
R.  76),  was  one  of  far  less  stringent  circumstances  ;  and  yet 
the  then  Master  of  the  Rolls,  (Sir  John  Leach j)  held  the 
will  a  good  execution  of  the  power.     In  that  case,  the  testa- 
trix had  power  to  appoint,  by  will,  a  certain  leasehold  estate, 
and  certain  3  per  cent,  stock,  standing  in  the  name  of  the  Ac- 
countant General  in  Chancery,  she  being  entitled  to  both  dur- 
ing her  life.     By  her  will,  after  certain  pecuniary  legacies,  she 
gave  ^^  All  the  rest  and  residue  of  her  bank  stock  to  her  daugh- 
ter A.,  with  her  wearing  apparel,  goods,  and  chattels  of  every 
kind  whatsoever,  and  all  other '  property  she  possessed  at  the 
time  of  her  decease,  excepting  £  50  of  her  bank  stock,  which 
she  gave  thereout  to  her  executors."     It  was  proved,  that  she 
had  no  bank  stock,  nor  any  stock  whatsoever,  except  the 
stock  in  Court.     The  Master  of  the  Rolls  held,  that  the  will 
was  a  due  execution  of  the  3  per  cent,  stock,  and  also  of  the 
leasehold  estate.     I  am  aware,  that  in  a  later  case,  Hughes  v. 
Turner  (3  Mylne  &  Keen,  666,  697),  his  successor  (Sir  C. 
C.  Pepys)  disapproved  of  that  decision.     But  I  confess,  that 
I  am  not  prepared  to  join  in  this  disapproval  ;  and  it  be  not 
reconcilable  with  Webb  v.  Honor  (1  Jac.  &  Walk.  352),  or 
rather  with  a  dictum  of  Sir  Thomae  Plumer  in  that  case,  I 


MAY  TBBJI,  184L  457 


filagge  o.  Miles. 


tin  not  at  all  disposed  to  surrender  to  the  authority  of  the  lat^ 
ter.  1  Be  this  as  it  may^  the  present  case  dilSers  from  all  these 
three  cases  in  its  circumstances,  and,  therefore,  is  not  govern* 
ed  by  the  authority  of  either  of  them,  whatever  may  be  their 
weight. 

The  judgment  of  Sir  Thamoi  Plumer  (M.  R.)  in  Jonei  v. 
Curry  (1  Swanst.  R.  66),  has  been  greatly  relied  on,  at  the 
argument,  as  directly  in  point  against  the  present  case  being  a 
due  execution  of  the  power.  I  have  already  had  occasion  to 
suggest,  that  it  is  not  so  in  point ;  but  is  fairly  distinguishable 
in  its  circumstances.  The  language  there  was  not  the  same,  nor 
the  power  the  same,  nor  the  facts  the  same.  There  seems  to 
me  to  be  great  force  in  the  criticism  of  Sir  Edward  Sugden 
on  that  case.  If  the  words  were  not  sufficient  to  pass  real 
estate,  (which  they  clearly  were,)  the  point  did  not  arise. 
If  they  were  sufficient,  the  case  does  not  appear  to  have  been 
well  decided  ;  for  if  they  were  sufficient  to  pass  real  estate, 
and  the  testatrix  had  none  but  under  the  power,  then  it  might 
plainly  be  presumed,  that  she  intended  to  pass  real  estate  by 
her  will ;  and  if  so,  it  could  only  be  by  an  execution  of  the 
power.  ^  Besides  ;  Sir  Thomas  Plumer j  in  that  case,  strong- 
ly relied  upon  the  fact,  that  there  was  no  language  in  the  will  of 
the  testatrix,  which  showed  any  intention  to  execute  the  power, 
even  in  relation  to  the  personalty.  There  was  no  clear  case  of 
an  intended  part  execution  of  the  power.  Here,  the  contrary 
is  established  ;  and  the  testatrix  has  executed  her  power  as  to 
the  New  London  estate.  And  I  cannot  but  consider  the  Ian* 
guage  of  Sir  William  Grants  in  Bennett  v.  Murrow  (8  Yes. 
609,  616),  to  contab  the  true  doctrine  ;  and  it  is  strictly  ap- 

^  See  Sir  Edward  Sitgdm^s  remarks  on  this  letter  case,  1  Sugden  on 
Poweis,  ^.  6,  $  7,  art  28,  p.  390,  6th  edit 
3  Sugden  on  Powers,  ch.  6^  §  7,  p.  425, 6th  edit. 
V0|«.  IX.  58 
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plicable  to  the  present  case.  ^^  This,  (said  that  great  judge,) 
is  always  a  question  of  intention,  whether  the  party  meant 
to  execute  the  power,  or  not.  Formerly  it  was  sometimes 
required,  that  there  should  be  an  express  reference  to  the  pow- 
er. But  that  is  not  necessary  now.  The  intention  may  be 
collected  from  other  circumstances  ;  as,  that  the  will  includes 
something  the  party  had  not  otherwise,  than  under  the  power 
of  appointment ;  that  a  part  of  the  will  would  be  wholly  inop- 
erative, unless  applied  to  the  power." 

Upon  the  whole,  my  opinion  is,  that  the  will  of  Mrs. 
Blagge  was  a  complete  execution  of  the  power,  as  to  the 
premises  in  question  ;  and,  therefore,  that  judgment  ought  to 
be  entered  for  the  tenant.^ 


New  York  State  Marine  Insurance  Compant 
Protection  Insurance  Compant. 

Reiniurers  may  make  the  lame  defence,  and  take  the  nme  objection!,  as  the 

original  insuren  might  in  a  lait  upon  the  fint  policy. 
The  party  reaMored  is  entitled  to  recover  a  fall  indemnity  for  the  entire  loaa 

sustained  by  him,  and  also  for  the  costs  and  expenses,  which  he  has  reason- 

1  It  may  not  be  unimportant  to  state,  that  all  these  refined  and  subtile 
distinctions,  in  relation  to  the  execution  of  powers,  are  now  swept 
away  in  England  by  the  statute  of  Wills,  (of  7th  WilL  IV.  and  1  Vic- 
toria, eh.  26,  §  27,)  which  has  declared,  that  a  general  devise  of  real  or 
personal  estate,  shall  operate  as  an  execution  of  a  power  of  the  testar 
tor  over  the  same,  unless  a  contrary  intention  shall  appear  on  the  win. 
The  doctrine,  therefore,  has  at  last  settled  down  in  that  country,  to 
what  would  seem  to  be  the  dictate  of  common  sense,  unaffected  by 
technical  niceties.    J.  S, 
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ably  and  neoeasarily  incarred  in  order  to  protect  himself,  and  to  entitle  him 
to  a  recoTory  oyer  againat  the  reinaarert.  Eipecially  ia  this  true,  in  a  caae 
where  the  reinsorers  have  notice,  that  a  suit  has  been  commenced,  and  that 
they  will  be  looked  to  for  the  costs  and  expenses,  and  make  no  objection. 

Bat  the  costs  and  expenses  most  be  incarred  in  good  faith,  and  not  wantonly 
and  anneoessarily  in  a  plain  case  of  loss,  where  there  is  no  reasonable 
groond  of  defence. 

Qiun-e,  Whether  notice  to  the  reinsiirers,  of  the  commencement  of  a  suit 
against  the  first  insarers,  is  indispensable. 

Assumpsit  on  a  policy  of  reinsurance  by  the  defendants  for 
the  plaintifis,  ^^  lost  or  not  lost,  four  thousand  dollars  on  the 
brig  Evelina^  at  and  from  her  port  or  place  of  loading  in  Mas- 
sachusetts, to  Amsterdam,  and  at  and  from  thence  to  New 
York."  The  parties  agreed  to  the  following  statement  of 
facts  for  the  opinion  of  the  Court. 

During  the  Foyage  insured  from  Massachusetts  to  Amster- 
dam, the  vessel  sustained  damage  by  perils  of  the  seas,  and 
put  into  6t.  Thomas  in  distress.  She  was  there  repaired  with 
funds  procured  on  bottomry,  and  proceeded  to  Amsterdam, 
where  she  was  attached  and  sold  by  the  holders  of  the  bot- 
tomry bond.  The  owners  claimed  of  their  insurers  (the  pres- 
ent plaintiffs)  a  total  loss,  which  they  refused  to  pay,  and  a 
suit  was  instituted  in  New  York,  in  which  the  owners  recov- 
ered only  a  partial  loss.  The  plaintiffs  then  claimed  of  their 
reinsurers  (the  present  defendants)  the  amount  they  were 
obliged  to  pay  to  the  owners,  by  reason  of  the  judgments  re- 
covered in  New  York,  and  also  the  expenses  of  costs  and 
counsel  fees  incurred  by  them  in  defending  the  suit.  The 
defendants  denied  their  liability  to  pay  any  thing  under  their 
policy,  and  a  suit  was  commenced  upon  it.  Afterwards  a 
compromise  was  made  of  all  the  matters  in  dispute,  except  the 
liability  of  the  defendants,  as  reinsurers,  to  indemnify  the  plain- 
tiffs for  the  expenses  incurred  by  them  in  defending  the  original 
suit,  which  were  as  follows  : 


4C0  BIAS8ACHUBBTTS. 

Mew  York  Suta  Hanno  !■».  Co,  >.  PiolMtioil  Ini.  Co. 

Co(t8  recovered  Bgaioat  New  York  Sute 

Marioe  Insurance  CoiDpany    .        $613.75 
Counsel  Tees  paid  by  them     .  SOO.OO 

Their  own  coats  incurred  in  the  suit    .     9d.99 — $  1013.74. 

If,  upon  this  staiemeot,  the  Court  siiall  be  of  opinion,  that  the 
plalniiDs  are  entitled  to  recover,  tlie  defendants  are  to  be  de- 
faulted, and  judgment  rendered  for  the  plaintiffs  for  one  half  of 
said  amount,  with  interest  and  costs.  Otherwise,  the  plsblills 
are  to  become  nonsuit. 

The  cause  was  argued  by  F.  C.  Luring,  for  the  plaintifis, 
and  by  Rand  and  Fiikx,  for  the  defendants. 

Story  J.  The  only  question,  which  is  submitted  by  ihe 
parties  for  the  consideration  of  the  Court  is,  whether  the  plain- 
tiffs are  bound  to  pay  any  part  or  proportion  of  the  costs  and 
expenses  of  the  suit,  brought  on  the  original  policy  against  the 
plaintifis,  including  the  fees  of  attorneys  and  counsel  in  the 
cause.  It  does  not  appear  to  me  to  be  a  question,  under  all 
the  facts,  of  any  intrinsic  difficulty.  This  is  a  case  of  reas- 
surance, and  nothing  is  clearer,  upon  principle  and  authority, 
than  that,  in  such  a  case,  the  reassurers  are  eniiiJed  to  make 
the  same  defence,  and  to  take  the  same  objections,  which  might 
be  asserted  by  the  original  insurers  in  a  suil  upon  the  first 
pohcy.  The  consequence  would  seem  to  be,  that,  as  no  vol- 
untary payment  by  the  original  insurers  would  be  binding  or 
obligatory  upon  the  reassurers,  they  are  compellable  to  resist 
the  payment,  and  to  require  the  proper  proofs  of  loss  from  the 
assured  in  a  regular  suit  against  them,  so  as  to  protect  them- 
selves by  a  bond  fide  judgment  to  the  amount  of  the  recovery 
against  them  under  iheir  reassurance.  It  was  lo  avoid  this  in- 
convenience and  delay,  as  well  as  peril,  that  the  French  poli- 
cies of  reassurance,  as  mentioned  by  Emerigon  and  Poihier, 
usually  contain  a  clause,  allowing  and  authorising  the  original 
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insurers  to  make,  ban&  fidt^  a  voluotary  settlenieDt  and  adjust- 
ment of  the  loss,  which  shall  be  binding  upon  the  reassurers.^ 
This,  of  course,  puts  the  whole  matter  within  the  exercise  of 
the  sound  discretion  of  the  party  reassured,  whether  to  contest^ 
or  to  admit  the  claim  of  the  first  assured.  But,  independently 
of  such  a  clause,  it  is  clear,  by  the  French  law,  that  the 
original  assurers  must,  in  a  suit  brought  against  the  reassurers, 
establish  the  same  facts,  as  would  entitle  the  assured  to  recover 
upon  the  original  policy.^ 

It  seems  to  me,  that  upon  the  principles  of  the  common 
law,  under  the  like  circumstances,  the  party  reassured  is  en- 
titled to  recover  a  full  indemnity  for  the  entire  loss  sustained 
by  him,  and  ako  for  the  costs  and  expenses,  which  he  has 
reasonably  and  necessarily  incurred,  in  order  to  protect  him- 
self, and  entitle  him  to  a  recovery  over  against  the  reassurers. 
I  think,  that  is  the  fair  interpretation  of  the  text  of  Roccus, 
although  it  is  certainly  somewhat  indeterminate  and  general  in 
its  expressions.  bU  secundw  assecurotar  tenetur  pro  asaecura" 
tume  facta  a  prtmo,  et  ad  sohendum  amn€  totum^  quod  primus 
a$Heurator  aolverU.^  The  case  of  the  ship  La  Tres-Sainte 
Trinitij  cited  by  Emerigon,^  is  strongly  in  point.  But  it 
appears  to  me,  that  the  doctrine  must  be  taken  with  all  its 
appropriate  qualifications.  The  contestation  of  the  suit,  by  the 
original  assurers,  must  be  just  and  reasonable ;  the  expenses 
must  be  fairly  and  reasonably  incurred ;  the  conduct  of  the 
original  assurers  must  be  bond  fide,  and  in  the  exercise  of  a 
sound  discretion.  Now,  it  is  precisely  in  this  view,  that  the 
consideration  of  notice  of  the  suit  becomes  most  important. 


1  See  1  Emerigon  Aasor.  ch.  11,  §  9 ;  Pothier  D'Assurance,  n.  50 ; 
2  Valin  Com.  liv.  3,  tit  6,  art.  30,  pp.  65,  66,  67. 
8  Ibid. 

3  Roccus  De  Ass.  n.  12. 

4  1  Emerigon,  cb.  11,  $  9. 
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evea  if  it  be  not  (as  I  am  not  prepared  to  say,  that  it  is)  indis- 
peosable.  If  notice  of  a  suit,  threatened  or  pending,  upon  the 
original  policy,  be  gtren  to  the  reassurers,  they  have  a  fair 

opportunity  to  exercise  an  election,  whether  to  contest,  or  to 
admit  the  claim.'  It  is  their  duty  to  act  upon  such  notice, 
when  given,  within  a  reasonable  time.  If  they  do  not  disap- 
prove of  the  contestation  of  the  suii,  or  authorize  the  party  re- 
assured to  compromise  or  settle  it,  they  must  be  deemed  to 
require,  that  it  should  be  carried  on  ;  and,  then,  by  just  implica- 
tion, they  are  held  to  indemnify  the  party  reassured  against  the 
costs  and  expenses  necessarily  and  reasonably  incurred  in  de- 
fending the  suit.  If  they  decline  lo  interfere  at  all,  or  are 
silent,  they  have  no  right  afterwards  to  insist,  that  the  costs 
and  expenses  of  the  suit  ought  not  to  be  borne  by  them,  as 
they  are  exclusively,  under  such  circumstances,  incurred 
for  the  benefit  of  the  reassurers,  and  are  indispensable  for 
the  protection  of  the  party  reassured.  But  expenses  and 
costs  wantonly  and  unnecessarily  incurred  by  the  party  reas- 
sured in  a  plain  case  of  loss,  where  there  is  no  reasonable 
ground  of  defence,  or  where  the  reassurers  do  not  sanction 
the  contestation,  either  expressly,  or  by  implication,  can  never 
constitute  a  just  charge  against  the  latter.  This  was  the  doc- 
trine held  by  the  Supreme  Court  of  New  York  in  Haitie  v. 
Depeytter  (3  Caines  R.  190)  ;  and  I  entirely  accede  to  its 
authority,  as  conformable  to  the  true  principles  of  law  in  anal- 
ogous cases. 

In  the  present  case,  the  deposition  of  Mr.  Cook,  taken 
since  the  statement  of  facts  was  agreed  upon,  is  perfectly  con- 
clusive upon  this  point.  The  defendants  not  only  had  full 
notice  of  the  suit,  but  were  also  informed,  that  they  would  be 
looked  to  for  reimbursement  of  the  costs  and  expenses  of  the 

1  See  Clark  v.  Carrington  [7  Cntich,  308). 
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suit.  They  made  no  objection,  and  interposed  no  offer  of 
payment.  Under  such  circumstances,  they  must  be  taken  to 
have  approved  the  resistance  of  the  plaintiffs  to  the  ckim,  and 
to  have  authorized  the  defence  to  be  made  ;  and,  therefore,  as 
there  is  not  the  slightest  pretence,  that  the  whole  defence  was 
not  conducted  with  entire  good  faith  and  sound  discretion,  they 
roust  pay  their  proportion  of  the  costs  and  expenses,  including 
the  fees  of  the  attorneys  and  counsel  employed  in  the  defence. 
Judgment  will  be  entered  accordingly  for  the  amount,  as 
soon  as  it  is  ascertained. 


John  Peters  &  Co.^ 

V. 

The  Warren  Insurance  Compant. 

Where  a  loes  oooaza  by  an  accidental  collision  with  a  foreign  yeBael,  which 
by  the  law  of  the  country,  where  it  takei  place,  is  to  be  borne  and  appor- 
tioned between  the  vessels,  as  being  by  ineritable  casaalty,  it  is  not  by  our 
law  deemed  a  general  average. 

The  mere  fact,  that  an  apportionment  is  made  of  a  loss  between  the  different 
parties  in  interest,  if  the  loss  itself  does  not  arise  from  some  act  done,  or 
sacrifice  or  expense  voluntarily  incurred  for  the  common  benefit,  does  not 
necessarily  make  it  a  case  of  general  average  by  our  law. 

Although  salvage  is  often  in  the  nature  of  a  general  average,  it  is  not  univer* 
sally  true,  that,  in  the  sense  of  our  law,  all  salvage  charges  are  to  be  deem- 
ed a  general  average ;  they  are  only  so,  when  incurred  for  the  benefit  of  all 
concerned. 

The  items  included  and  the  sums  apportioned  and  paid,  according  to  the  law 
of  a  foreign  country,  as  a  general  average  in  an  adjustment  thereof,  made 

1  This  case  was  omitted  by  accident,  having  been  decided  at  the 
very  close  of  the  last  October  Teim,  (Boston.) 
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therr,  (ind  *  Jordori,  if  enfbrced  bj  tha  tribauali  Utrra)  (tb  juoad  Um 
item*  and  the  rale  of  (ppottioniQeiit  coDcluii*e  upon  uid  pajible  bj  Uie 
UDdetwiitera  here,  u  a  general  (Tenge,  ilthough  not  apportionKl  id  the 
iame  niamieT,  and  not  deemed  ilemi  of  geoanl  areiage  bj  our  law. 

Bj  tha  Boston  polioiaa  of  inaoianoe  do  pattial  Iom  on  a  ihip  andei  Stb  par 
com.  ta  lo  be  boinc  bj  the  undcrvi-tiierB.  Asauuiing,  that  a  ttiBS  bj-  »uch  an 
Kccidental  cDUiaiao,  sustilncd  by  the  ship  insured,  la  a  parlial  loaa,  and  leaa 
than  fire  per  cent,  i  jeL  ifUie  »uin  &pparLlatied  on  ber,on  icconnt  of  the  in- 
jury to  the  other  vensel,  together  with  iier  own  loss,  eiceeds  five  per  cent., 
the  undertrriters  are  liable  for  the  whole  Ion  home  and  apportioned  on  lier. 

Under  the  circuinstuncei  of  the  present  case,  it  was  held,  that  the  loss  bj^  the 
collision  wm  un  entirely,  and  the  whole  damage  aaacased  upon,  and  pay- 
able by  the  Paragon,  wai  a  direct  damage  or  partial  loss,  occaeioned  by  the 
collision,  and  the  items  were  not  to  be  separated. 

Where  a  bottomry  bond,  eieculed  al  Hamburg,  was  giveii  at  a  premiuni  of 
twelve  and  a  half  per  cent.,  and  the  bottomry  holder  agreed  to  give  it  up, 
it' the  aom  advanced  and  common  interest  were  promptly  paid,  and  the 
agent  of  the  bottomry  liulder  received  a  draft  from  the  owners  on  Hamburg 
for  llie  amount,  and  common  interest,  and  charged  a  cnrnmiwion  for  indors- 
ing the  draft,  and  the  bond  waa  thus  taken  up  ;  It  was  held,  that  the  under- 
nrilera  were  liable  for  the  interest  and  commission,  and  bound  to  pay  them 
as  a  part  of  the  loss,  since  they  thereby  obtained  the  benefit  of  the  aurren- 

tled  lo  Die  benefit  without  parUking  of  the  burtlien. 
Heid,  also,  that  one  of  the  owners,  who  transacted  the  business,  and  gave  the 
draft,  and  took  up  the  bottomry  bond,  as  agent  for  all   the  owners,  was  not 
entitled  lo  claim  against  the  underwriters  any  commission  on  hia  disburae- 

1  Hia  cause  was  formerly  before  this  Court,  and  the  report 
thereof  will  be  found  in  G  Sumner's  Reports,  389.  Il  now 
came  again  before  the  Court  at  Ibis  term,  upon  exceptions 
filed  lo  the  Report  of  the  Auditor,  to  whom  it  had  been  re- 
ferred lo  ascertain  and  adjust  the  loss,  which  the  defendants 
were  entitled  to  recover.  The  exceptions  were  as  follows  : 
The  defendants  object  to  the  report  of  the  insurance  bro- 
ker, William  Hales,  Esq.,  lo  whom  the  case  was  referred. 
(I.)  We  object  to  the  amount  of  partial  loss,  and  the  pro- 
portion thereunto  belonging,  of  the  general  expenses  at  Ham- 
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burg,  on  the  grouDd,  that  bj  itself  it  would  not  amoant  to 
five  per  cent. 

(2.)  We  object  to  Hechscher^s  charge  for  indorsing  Mr. 
Peters'  draft,  $  46.44. 

(3.)  We  object  to  the  charge  of  the  interest  included  in 
Parish's  account  with  Peters,  which  runs  to  the  26th  of 
May,  1837  ;  when  the  loss  occurred  November,  1836,  and 
was  denoanded  January  31st,  1837,  and  payable  March  31st, 
1837. 

The  plaintiffs  filed  the  following  exception  :  The  plaintiff 
excepts  to  so  much  of  the  Report  as  disallows  the  chai|;e  for 
a  commission. 

The  exceptions  were  argued  by  T.  Parsons^  for  the  Insur* 
ance  Company,  and  by  F.  C.  Loring^  for  the  plaintiff. 

The  argument  for  the  plaintiffs  was  as  follows  :  —  The  first 
objection  is,  to  what  is  called  the  partial  loss,  not  amounting 
to  five  per  cent.  The  answer  is,  that  there  was  no  partial 
loss  ;  that,  by  the  laws  of  Hamburg,  the  whole  damage  in 
cases  of  collision  is  a  general  average  loss  ;  and  that  in  the 
present  case  the  damage  to  the  Paragon  was  as  much  general 
average,  as  that  to  the  Franca  Anna. 

This  appears  conclusively  by  the  statement  of  facts,  which 
embodies  a  part  of  the  Despacbeur's  adjustment  in  the  follow- 
ing words  :  ^^  That  is,  the  Paragon,  her  cargo  and  freight 
was  to  bear  one  half  of  the  expense  of  her  own  repairs,  and  to 
pay  one  half  of  the  value  of  the  Galliot,  &c.".  And  the  ad- 
justment concludes  as  follows ;  '^  which  sum  "  (meaning  one 
half  of  the  expenses  of  repairs  and  loss  of  the  Galliot,)  ^^  is 
to  be  borne  by  ship,  cargo,  and  freight,  as  general  average." 

The  answer  to  the  second  objection,  and  in  part  to  the 
third,  is  drawn  from  what  appears  in  the  auditor's  report,  and 
a  letter  therein  referred  to,  and  is  as  follows.  The  owners 
having  no  funds  at  Hamburg,  the  master  was  necessitated  to 
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raise  the  funds  to  pay  the  amouDt  of  the  general  average,  pay- 
able by  the  ship  od  bottomry. 

Parish  &.  Co.  furnished  the  funds  at  the  premium  of  twelve 
aod  a  half  per  centum.     They,  however,  wrote  to  their  cor- 

re&pondenis  in  New  York,  Heclislier  &  Co.,  that  ihey  did 
not  intend  to  exact  the  premium,  if  the  amount  advanced, 
with  all  charges,  was  promptly  paid,  and  the  owners  should 
secure  it  by  etfeciing  a  policy  of  insurance  on  ship  or  freight, 
and  assigning  it  to  Hechsher  &  Co.  for  thai  purpose. 

The  plaintiff,  on  receiving  this  intelligence,  requesied  the 
defendants  lo  furnish  funds  to  pay  ilie  bond  ;  tliey  declined 
to  do  so  ;  and  he  then  made  arrangements  to,  and  did  furnish 
the  funds,  by  which  the  bond  was  paid,  and  the  premium  of 
twelve  and  a  half  per  cent,  saved  to  the  insurers. 

The  expenses  incurred  in  so  doing  seem  to  be  equitably, 
if  not  legally,  a  charge  on  ihe  insurers,  as  they  derive  the  sole 
benefit  therefrom  ;  and  in  fact,  they  seem  to  come  within  the 
provision  in  the  policy,  that  the  insurers  will  conlribuie  to- 
wards all  expenses  incurred  in  and  about  the  recovery  of  the 
property.  The  items  excepted  to  are  actual  cash  payments 
made  by  the  plaintiff  for  this  purpose.  The  payment  was 
made  in  the  usual  course,  by  remitiing  bills  of  exchange.  The 
charge  for  indorsing  is  a  usual  and  customary  one,  which  the 
plaintiff  was  obliged  to  pay,  because  Hechsher  &  Co.  were 
instructed  to  claim  the  whole  premium  if  any  delay  or  objec- 
tion occurred. 

The  inierest,  objected  to,  was  actually  paid  by  the  plainliff; 
and  he  does  not,  as  it  would  appear,  receive,  nor  does  the  office 
pay  double  interest.  The  usual  sight  of  bills  remitted  is  sixty 
days.  Parish  &  Co.  would,  therefore,  charge  interest,  till  the 
bills  matured  and  were  collected  ;  and  the  plaintiff  was  obliged 
to  remit  enough  to  cover  the  amount  due,  when  the  bills  should 
mature  ;  which  he  did.     If  he  had  purchased  bills,  payable  at 
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sight,  this  charge  of  interest  would  not  appear,  but  the  same 
amount  would  be  charged  in  another  shape,  because  the  bills 
would  have  cost  more. 

If,  on  the  refusal  of  the  defendants  to  furnish  funds,  the 
plaintiff  had  elected  to  pay  the  bond  and  premium,  he  cer- 
tainly could  have  recovered  it.  By  taking  the  course  he  did, 
a  considerable  saving  was  effected,  of  which  the  defendants 
have  the  entire  bene6t,  and  should  therefore  pay  all  the  ex- 
penses actually  and  necessarily  incurred  for  that  purpose. 

The  same  remarks  will  apply  to  the  charge  for  the  insu- 
rance to  secure  the  bond,  which  the  auditor  has  left  ''  in  the 
mud,"  but  which  the  defendants  have  not  excepted  to.  And 
for  the  same  reasons,  the  plaintiff  considers  himself  entitled  to 
charge  a  commission  for  his  services,  time,  and  trouble  in 
effecting  the  arrangement,  as  for  a  service  rendered  to  the 
defendants  ;  in  which  light  it  is  hoped  the  Court  wiU  con- 
sider it. 


The  argument  for  the  defendants  was  as  follows  :  —  The 
exception  to  the  ^'  partial  loss  "  rests  on  this  ground.  The 
vessel  lost  a  cable  and  anchor,  &c.  This  loss  was  certainly 
a  partial  loss  by  our  law,  and  did  not  amount  to  five  per  cent. 
We  understand  the  law  of  the  case  to  be,  not  that  a  foreign 
adjustment  determines  for  us,  what  is  a  general  average  ;  but 
that  a  foreign  adjustment  of  what  is  truly,  and  by  our  law  a 
general  average,  is  binding  on  us.  By  the  opinion  of  the 
Court  in  this  case,  it  will  be  seen,  that  it  stands  on  a  very  dif- 
ferent footing  from  general  average. 

As  to  the  bottomry  bond,  Peters  was  permitted  to  take  this 
up  for  less  than  its  face,  and  whatever  sum.  he  actually  was 
obliged  to  pay  in  so  doing,  we  acknowledge  ourselves  liable 
for,  but  no  farther.     Now,  we,  the  defendants,  had  at  that  time 
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(by  tha  case)  a  policy  oo  tbe  ship,  which  we  should  of  course 
baye  readily  transferred  to  Hechsber  &.  Co.,  and  thus  tbe  pre- 
mium on  tbe  new  policy  would  have  been  saved. 

Similar  remark*  apply  to  tbe  charge  for  iosurance,  made 

by  llie  plaintiffs,  wlilch  the  auditor  has  DOt  allowed,  anil 
which  the  ptainiiff  now  claims.  The  auditor  slates  tlie  facts 
fully  ]□  bis  report,  and  it  seems  to  us  clear,  that  he  was  right 
in  not  allowing  it 

8T0Rr  J.  The  Grst  escepiioD  is  founded  upon  tlie  clause 
in  the  pohcy  (which  is  the  common  clause  in  the  Boston 
policies],  that  the  underwriters  shall  not  be  liable  '^  for  any 
partial  loss  oo  other  goods  ou  the  vessel,  or  on  freight,  unless 
it  amount  to  five  per  cent.,  exclusive  in  each  case,  of  all 
charges  and  expenses  incurred  for  the  purpose  of  ascertdning 
and  proving  the  loss  ;  but  the  owners  of  such  goods  shall 
recover  on  a  general  average."  The  argument  in  support  of 
the  exception  seems  to  rest  on  the  ground,  that  the  damage 
done  the  Paragon  itself  was  a  partial  loss  only,  less  than  5  per 
cent.  ;  and  that  it  is  not  of  the  nature  of  a  general  average. 
In  the  opinion  already  expressed  in  this  case,  when  it  was 
formerly  in  judgment,  I  strongly  inclined  to  think,  that  the 
loss  by  the  coHision  was  not  to  be  deemed  a  general  average 
m  the  sense  of  our  law,  although  it  was  apportioned  upon  both 
the  vessels.'  General  average  is  commonly  understood  to 
arise  from  some  voluntary  act  done,  or  sacrifice,  or  expense 
incurred,  for  the  benefit  of  all  concerned  in  the  voyage,  or 
adventure  ;  and  then  it  is  apportioned  upon  all  the  interests, 
which  partake  of  the  benefit.  But  the  mere  fact,  that  an  ap- 
portioomeni  is  made  of  a  loss  between  the  different  parlies  in 
interest,  if  the  loss  itself  does  not  arise  from  some  act  done,  or 

>  PtUrt  T.  7%c  tfitrrtn  buurwiet  Company  [3  Sanuer'i  B.  389. 
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sacrifice  or  expense  voluntarily  incurred,  for  the  common  bene- 
fit, does  not  make  it  necessarily  a  case  of  general  average  by 
oar  law.  Salvage  is  properly  a  charge,  apportionable  upon  all 
the  interests  and  property  at  risk  in  the  voyage,  which  derive 
any  benefit  therefrom.  But,  although  it  is  often  in  the  nature  of 
a  general  average,  it  is  far  from  being  universally  true,  that,  in 
the  sense  of  our  law,  all  salvage  charges  are  to  be  deemed  a 
general  average.  On  the  contnuy,  these  charges  are  some* 
times  a  simple  average,  or  partial  loss.  We  must,  therefore, 
look  to  the  particular  circumstances  of  the  case  to  ascertain, 
whether  it  be  the  one,  or  the  other.  So,  expenses  incurred 
on  capture  are  sometimes  a  general  average,  and  sometimes 
not.  Thus,  if  the  expenses  are  incurred  for  the  benefit  of  all 
concerned,  they  are  a  general  average.  But,  if  there  should 
be  a  capture  of  a  neutral  ship,  solely  on  account  of  the  cargo, 
which  is  owned  by  different  persons,  who  are  shippers,  if  no 
proceedings  are  had  against  the  ship,  but  are  i^ainst  the  cargo 
only,  the  expenses  occasioned  thereby  will  be  apportioned 
upon  the  owners  of  the  cargo,  and  are  but  a  partial  loss 
thereof,  and  not  a  general  average ;  for  such  expenses  are 
not  for  the  benefit  of  the  ship  or  freight,  which,  therefore,  do 
not  contribute  thereto.^ 

It  has  been  said,  in  the  argument  for  the  plaintifif,  that, 
whether  this  claim  be  a  general  average,  or  not,  by  our  law,  it 
is  clearly  a  general  avenge  by  the  law  of  Hamburg  ;  and  that 
the  foreign  law  must  furnish  the  rule  for  the  case  under  such 
circumstances.  And  in  support  of  the  argument  reliance  is 
placed  upon  the  language  of  the  adjustment  of  the  Despacheur, 
who  states,  that  the  Paragon,  her  cargo,  and  freight,  are  to  bear 
one  half  of  the  expense  of  her  own  repairs,  and  to  pay  one  half  of 

1  See  2  Phillipe  on  Insurance,  ch.  15,  §  1,  pp.  71,  72, 73,  74,  2d  edit 
1840.  Id.  §  5,  p.  125.  Id.  cb.  16,  §  3,  p.  225.  Benecke  &  Stevens 
on  Average,  by  Pbillips,  pp.  101, 102,  edit  l83a    Id.  139  to  141. 
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the  value  of  tbe  Galliot ;  and  the  adjuatmeot  coacludes  by  say- 
ing, that  this  sum  (the  one  half)  is  to  be  borne  by  the  ship, 
cai^o,  and  freight,  as  "general  average."  The  ai^ument  cer- 
uinly  has  considerable  apparent  weight.  It  is  met,  on  ibe  oth- 
er side,  by  ibc  siigg-jsllon,  lliat  what  constitutes  general  aver- 
age must  be  decided  by  our  law,  since  llie  conlraci  and  its 
language  must  be  interpreted  by  tbe  laws  of  the  place  of  the 
contract  ;  and  thai  when  a  case  of  general  average  imder  our 
law  has  arisen,  then  tbe  foreign  adjustment  thereof  may  be 
conclusive  of  the  amount  of  such  general  average  ;  but  it  is 
not  otherwise.  Bui  this  argument  does  not  solve  the  whole 
difficulty.  The  real  question  is,  whether  the  underwriters,  by 
the  terms  of  the  policy  respecting  general  average,  mean  such 
fosses  and  expenses  only,  as  are  deemed  general  average  by 
our  law,  or  such  losses  and  expenses,  as  arise  in  the  course  of 
tbe  voyage,  from  any  of  the  perils  insured  against,  and  are 
assessed  upon  and  payable  by  the  insured,  as  a  general  average 
under  and  in  virtue  of  any  foreign  law.  Now,  the  contract  of 
insurance  is  a  contract  of  Indemnity  against  risks  and  losses 
by  llie  perils  insured  against,  not  only  in  the  home  port,  and 
on  the  ocean,  hui  also  in  foreign  ports.  It  natui'ally,  there- 
fore, looks  to  general  averages,  which  may  he  incurred  and 
enforced  abroad,  as  well  as  ai  borne.  If  by  a  peril,  iusured 
against,  tbe  Insured  is  compelled  in  a  foreign  port,  by  ibe  local 
law,  to  pay  a  sum  as  general  average,  which,  by  the  law  of 
his  own  country  would  not  be  so,  why  may  not  such  a  loss  or 
charge  be  properly  deemed  a  general  average  in  tbe  sense  of 
tbe  policy  ?  What  diflerence  in  principle  is  there  between 
deciding,  (hat  items  or  apportionments  included  in  a  foreign  ad- 
juslnient  of  a  general  average,  although  not  belonging  lo  a 
general  average,  or  a  proper  apportionment,  by  the  law  of  our 
own  counlry,  are,  neveribeless,  lo  be  here  paid  for  as  a  gener- 
al average,  and  deciding  that  a  loss,  not  a  general  average  by 
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our  law,  but  a  general  average  by  the  foreign  law,  and  enforced 
there,  is  to  be  deemed  and  paid  for  here  as  a  general  aver- 
age ?  In  each  case  the  loss,  sought  to  be  recovered,  is,  pro 
tofUo,  not  a  general  average  according  to  our  law  ;  and  the 
principle,  which  is  to  govern,  must  be  the  same,  whether  the 
loss  be  greater  or  less,  whether  it  apply  to  the  totality  of  the 
claims,  or  to  any  item  thereof.  Now,  certainly  the  weight  of 
authority,  both  in  England  and  America  is,  that  the  items  in- 
cluded and  the  sums  apportioned  and  paid  according  to  the 
law  of  a  foreign  country,  as  a  general  average,  in  an  adjust- 
ment thereof,  made  there,  (and,  a  fortiori^  if  enforced  by  the 
public  tribunals  there,)  are,  quoad  the  items  and  the  rule  of  ap- 
portionment, conclusive  upon  and  payable  by  the  underwriters 
here,  as  a  general  average,  although  not  apportioned  in  the 
same  manner,  and  not  deemed  items  of  general  average  by  our 
law.  This  is  certainly  the  doctrine  in  Simonds  v.  White  (2 
Bam.  &  Cressw.  R.  805).  Loring  v.  Neptune  Insurance 
Company  (20  Pick.  R.  411).  Strong  v.  The  Fireman^s  Insu- 
rance Company  (11  Johns.  R.  322)  ;  and  Depauv.  The  Ocean 
iisurance  Company  (5  Cowen  R.  63).  The  most  important 
case  the  other  way  is  Shiff  v.  Louisiana  Insurance  Com- 
pany  (18  Martin  R.  629).  But  there  is  great  difficulty  in 
holding,  that  this  case  ought  to  overcome  the  rule  established 
in  Simonds  v.  White  (2  Barn.  &  Cressw.  805),  which  puts 
the  doctrine  upon  grounds  of  public  convenience  and  policy, 
and  the  apparent  intention  of  the  parties.  There  is  nothing 
unreasonable  in  construing  the  engagement  of  the  underwriters 
in  a  policy  to  be,  that  they  will  pay,  whatever  the  insured  is 
compelled  to  pay  as  a  general  average,  arising  from  the  risks 
insured  against. 

But  I  wish  to  be  understood  as  not  absolutely  deciding 
this  point,  and  it  is  the  less  necessary  to  consider  it,  because, 
assuming  the  sum  claimed  not  to  be  a  general  average,  it  is 
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Devertbeless,  as  a  partial  loss,  to  be  borne  by  the  underwriters. 
The  infirmity  of  the  argument  for  the  exception  consists  in 
ereparating  the  loss,  incurred  by  the  damage  done  to  the  Para- 
gon itself,  from  the  damage  done  to  the  other  vessel,  which 
was  apportioned  on  the  Paragon,  and  in  considering  them  as 
independent  losses.  Now,  they  are  not  so  separable.  The 
loss  by  the  collision  was  an  entirety  ;  and  the  whole  damage 
assessed  upon,  and  payable  by  the  Paragon,  was  a  direct  dam- 
age or  partial  loss,  occasioned  by  the  collision,  and  the  items 
are  not  to  be  separated.  The  whole  loss  was  a  charge  in  rem 
upon  the  Paragon ;  and  the  collision  was  the  proximate  cause 
thereof.  This  was  the  doctrine  entertained  by  the  Supreme 
Court,  upon  the  hearing  of  this  cause  upon  the  writ  of  error.  ^ 
We  must  treat  the  loss,  then,  as  an  aggregate  partial  loss,  com- 
posed of  two  items,  the  one  the  direct  damage  done  to  the  Par- 
agon, the  other  the  direct  damage  done  to  the  other  vessel, 
and  assessed  and  charged  upon  the  Paragon.  These  items, 
when  united,  far  exceed  5  per  cent.  This  exception  is,  there- 
fore, overruled. 

The  next  exception  turns  upon  a  very  different  considera- 
tion. It  seems,  that  a  bottomry  bond  was  given  to  defray  the 
amount  of  the  sum  awarded  against  the  Paragon  and  charges  ; 
and  that  the  bottomry  holder  was  willing  to  waive  the  12^  per 
cent,  interest  payable  upon  the  bond,  if  he  was  promptly  paid 
the  amount,  and  certain  other  conditions  were  complied  with. 
The  agent  of  the  bottomry  holder  at  New  York  received 
from  Mr.  Peters^  (one  of  the  plaintiffs,)  a  draft  on  Hamburg 
for  the  amount,  and  charged  a  commbsion  for  indorsing  that 
draft  to  bis  principal,  and  thereby  becoming  a  guarantor  of  the 
draft.  The  bottomry  bond  was  thus  taken  up  ;  and  a  less  sum 
than  the  13^  per  cent,  was  actually  paid  to  the  agent.  The 
charge  of  this  commission  is  now  objected  to.     But  I  think  it 

^  Peiera  v.  Tke  Warren  Insurance  (Company  14  Peters  R.  99). 
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is  without  any  just  ground.  If  the  underwriters  seek  to  avail 
themselves  of  a  diminished  payment  of  interest  upon  the  bot- 
tomry bond,  they  must  take  it  cum  onere.  Mr.  Peters  acted  with 
entire  good  faith  in  this  part  of  the  transaction  ;  and  it  has 
been  for  the  benefit  of  the  underwriters.  The  charge  seems 
to  me  entirely  reasonable  and  proper  in  itself ;  and  the  under- 
writers have  no  just  cause  to  complain,  that  a  less  sum  has 
been  paid  upon  the  bond,  than  might  have  been  required  under 
its  terms.  If  they  adopt  Mr.  Peters's  agency  in  taking  up  the 
bond,  they  must  adopt  it  throughout.  If  they  do  not  adopt  it, 
they  ought  to  pay  the  whole  12 J  per  cent,  bottomry  interest 
due  on  the  bond.     I  therefore  overrule  this  exception  also.  - 

The  same  considerations  will  apply  to  the  third  exception. 
The  interest,  therein  objected  to,  was  a  part  of  the  agreement, 
upon  which  the  payment  of  the  12^  per  cent,  was  surrendered 
by  the  bond-holder.  And  besides  ;  it  is  in  itself  most  reason- 
able, that  the  bond-holder  should  be  paid  the  interest  upon  his 
advances,  not  merely  up  to  the  time,  when  the  draft  was  re- 
ceived, but  up  to  the  time,  when  it  would  arrive  at  maturity, 
and  be  paid. 

As  to  the  exception  by  the  plaintiff  of  the  disallowance  by 
the  auditor  of  the  claim  of  Mr.  Peters  for  a  commission,  for 
settling  and  paying  the  bottomry  bond  ;  it  appears  to  me,  that 
it  was  rightly  rejected  by  the  auditor  for  the  reason  stated  by 
him.  It  was  the  primary  duty  of  the  plaintiffs  to  pay  the  bot- 
tomry bond,  in  order  to  entitle  themselves  to  recover  the 
amount  thereof  from  the  underwriters.  If  the  owner  pays 
money  to  repair  damages  to  his  ship,  he  is  not  entitled  to  claim 
from  the  underwriters  any  commission  on  his  disbursements ; 
and  the  present  case  is  not  distinguishable  from  that  in  prin- 
ciple. 

On  the  whole,  my  judgment  is,  that  the  report  ought  to  be 
confirmed. 

YOL.    IX.  60 
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David  Mallett  v.  Joseph  F,   Foxcroft, 

It  ii  no  twr  to  K  *ri(  of  rigbt,  thiit  there  bus  been  n  jod^ent  do  ■  petitMa 
Tor  pBrlitiaa  between  the  Hme  putiei,  Ln  favor  of  the  lensnt,  opoiii  an  ualM 

joined  therein  on  the  Bale  aciiin  oflhe  deniinduit. 
Judgment  in  s  pusseiuar}'  action  (and  ■  petition  on  a  writ  of  pnrliltan  is  but  a 
paiteseoiy  nclloii)  is  no  bar  (d  a  writ  of  right.     The  iiBue,  in  (he  latler,  ia 
upon  the  meie  right ;  in  the  tbrmer,  it  merely  binds  the  right  oTpofaecgion; 

A  »erdicl,  to  be  n  bar  or  eutuppel,  must  be  direct,  upon  the  very  point  of  tlie 
iaeue  ;  and  nut  merely  so  by  argument  or  infereoce, 

A  verdict  in  ftyor  of  the  petitioner  in  a  petition  for  parlition,  where  the  iaaiie 
M  upon  tlie  Rule  seiiin  of  the  Tecpondent,  establiahes  only,  that  he  had  nnt  ■ 
■ale  aeiain  at  the  time  of  the  Gling  of  the  pelilion.  ConBialenlly  with  >ueh 
a  finding,  he  may  have  had  a  sole  Boisin  within  the  Itkal  twenty  years,  before 
that  time,  thai  ia,  within  the  Stitule  Limitation  of  Writs  of  Right. 

W^HiT  of  right,  for  two  lots  of  land  (No.  II  in  the  fourth 
Range,  and  No.  1 1  in  the  fifth  Range)  in  Lee,  Penobscot 
County,  Maine.  The  count  was  on  ihe  demandant's  own 
seisin  within  twenty  years-     Plea,  the  general  issue. 

At  the  trial,  it  appeared,  that  the  real  question  between  the 
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panics  was  merely  one  of  title ;  both  parties  claimiDg  under  an 
original  grant  of  the  CommoDweahh  of  Massachusetts  to  WiN 
liams  College  of  a  tract  of  land  of  23,040  acres,  of  which  the 
demanded  premises  were  parcel. 

At  the  trial,  Painey  for  the  demandant,  made  out  a  regular 
dereignment  of  title  from  Williams  College  of  a  part  of  this 
tract,  comprehending  the  lots  now  in  controversy,  through  in- 
termediate purchasers  to  Samuel  T.  Mallett,  who  conveyed 
the  lots  in  controversy  to  the  demandant  (his  son)  on  the  12th 
of  August,  1829. 

Fessenden  and  DebUriSy  for  the  tenant,  claimed  title  from 
Williams  College,  under  a  mortgage  dated  the  5th  of  June, 
1827,  and  made  to  the  College,  of  6000  acres  of  the  original 
tract  of  23,040  acres,  hy  Samuel  T.  Mallett }  upon  which 
mortgage  the  College  recovered  a  judgment,  in  October,  1838, 
which  included  the  demanded  premises,  and  which  was  duly 
consummated  by  a  writ  of  habere  faciae  poseeeeionem,  in  June, 
1839.  In  July,  1839,  Foxcroft  (the  tenant)  and  one  Web- 
ber filed  a  petition  for  partition  of  these  6000  acres,  before  the 
State  Court.  Upon  that  petition,  the  demandant  appeared  as 
respondent,  and  pleaded,  that  he  was  sole  seised  of  the  two 
lots.  The  jury  found  a  verdict  upon  the  petition  for  the  pe^ 
titioners,  and  judgment  passed  accordingly. 

Upon  this  proof,  Feesenden  and  DebUris^  for  the  tenant,  con- 
tended, as  a  preliminary  ground,  that  the  demandant  was 
estopped  by  this  judgment  to  re-try  the  question  of  seisin, 
which  had  been  already  decided  in  the  suit  for  partition,  and 
that  it  was  a  bar  to  the  present  suit.  And  they  cited  the  stat- 
ute of  Maine,  1820,  ch.  62,  and  the  case  upon  the  partition 
reported  in  4  Shepley  R.  89. 

Stort  J.,  in  delivering  the  opinion  of  the  Court  upon  this 
point,  said  ;  We  are  of  opinion,  that  the  objection  is  unmain- 


HaUett  V.  Foxeroft 

tainable  io  point  of  law.  The  present  suit  is  r  writ  of  right, 
aod  no  judgnieDt  in  a  writ  or  petition  for  partition  will  consti- 
tute any  bar  to  the  maintenance  of  a  writ  of  right  between  the 
same  parties.     A  writ  of  partition,  or  a  petition  for  partition, 

wliith  is  IjLit  a  sitbsiitiue  for  the  former,  is  a  mere  possessory 
action  ;  and,  at  most,  a  judgment  in  a  possessory  action,  can 
bar  only  an  action  of  as  high  a  nature,  that  is,  a  possessory 
action  ;  for  the  judgment  only  establishes  the  right  of  posses- 
sion. But  a  writ  of  right  is  in  no  just  sense  a  possessory 
action.  It  is  founded  upon  the  mere  right,  and  not  upon  the 
possession  ;  and  the  general  issue  or  mise  is  but  a  trial  of  the 
mere  right.  The  plea  of  the  demandant  of  a  sole  seisin,  to 
the  petition  of  partition,  even  if  it  were  found  against  him, 
would  only  disprove  his  sole  seisin  at  the  time,  when  the  peti- 
tion was  filed.  It  would  not  prove,  that  he  was  not  so  seised 
at  any  prior  lime  within  the  last  twenty  years,  which  is  the 
slaluie  limitation  of  writs  of  right.  It  could  not  be  pleaded  as 
a  bar  lo  a  writ  of  right,  or  as  an  estoppel  thereof  ;  since  it  did 
not,  and  could  not  try  the  same  cjuestion,  who  bad  the  heller 
mere  right.  The  most,  that  can  be  said,  is,  that  it  is  admissi- 
ble as  evitlencG  between  the  same  parties.  Bui  of  what  is  it 
evidence  .'  Certainly  only  of  the  very  fact  of  sole  seisin  put 
in  issue  by  ibe  pleadings  ;  and  that  can  properly  apply  only 
to  sole  seisin  at  the  lime,  when  the  partition  was  filed. 

But,  in  truth,  the  proceedings  upon  this  petition  for  parti- 
tion do  not  present,  when  closely  examined,  any  such  verdict 
of  the  jury,  upon  the  issue  joined  by  the  parlies,  as  the  argu- 
ment has  supposed.  It  is  wholly  irregular  and  incorrect.  The 
duty  of  the  jury  was  to  find  the  very  point  of  sole  seisin  or 
not,  as  alleged  by  the  respondent  (the  present  demandant). 
They  have  done  no  such  thing.  But,  instead  thereof,  they 
have  found  a  collateral  fact,  bearing  indirectly  upon  the  issue, 
to  wit,  that  the  deed  of  Samuel  T.  Mallett  lo  the  demandant 
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(his  sod)  was  fraudulent.  Now,  this  fact  might  have  been  im- 
portant to  be  established  upon  the  trial  of  the  issue  ;  nay, 
might  have  justified  a  verdict  for  the  petitioner.  But  it  was  by 
no  means  necessarily  decisive  of  the  merits  of  the  case  ;  or,  if 
it  was,  it  was  merely  by  argument  and  inference,  and  not  as  a 
matter  of  direct  finding  of  the  issue.  And  no  bar  or  estoppel 
can  be  taken  by  way  of  inference  or  argument. 

In  truth,  it  now  appears,  and  is  admitted  at  the  bar,  that  the 
real  question  in  controversy  between  the  parties  in  the  present 
suit  is,  (as  it  probably  was  upon  the  petition  for  partition,) 
whether  the  Settlers'  Lots,  so  called,  (the  lots  in  contro- 
versy,) were  excepted  from  the  mortgage  to  Williams  College, 
or  not.  If  they  were  excepted,  then  the  demandant  is  entitled 
to  maintain  his  writ  of  right.  If  not  excepted,  then  the  tenant 
is  entitled  to  a  verdict  on  the  general  issue.  In  either  view, 
it  is  wholly  immaterial,  whether  the  deed  of  Samuel  T.  Mai- 
lett  to  the  demandant  was  merely  colorable  and  fraudulent  be- 
tween the  parties,  or  not ;  for  if  the  lots  were  not  included  in 
the  mortgage,  the  tenant  is  a  mere  stranger,  and  is  not  entitled 
to  contest  the  validity  of  the  deed,  since  he  does  not  claim 
under  it ;  and  it  may  be  good  and  binding  between  the  grantor 
and  the  grantee,  notwithstanding  it  is  but  a  colorable  convey- 
ance meditated  by  them.  K,  on  the  other  hand,  the  mortgage 
did  include  the  lots,  then  it  is  equally  plain,  that  the  deed  of 
Samuel  T.  Mallett  to  the  demandant,  even  if  made  bona  fide^ 
could  convey  no  title  against  the  tenant,  who  claims  under  the 
paramount  tide  of  the  mortgage  ;  and  he,  therefore,  would  thus 
have  the  better  right  to  hold  the  demanded  premises.  There- 
fore, qweunqae  via  data  est,  the  question  of  fraud  seems  not 
properly  before  this  Court  upon  the  present  pleadings. 

MtvMrandum,  Upon  this  intimation  of  the  opinion  of  the 
Court,  the  tenant  moved  for  a  continuance,  which  was  granted 
by  the  Court. 


John  Bkiqht  t>.  Johk  W.  Boxd. 

Where  an  uiniiniitraior,  not  b&Ting  prerioiuly  girea  the  proper  bond,  vith 
■Dietiea,  aDd  had  it  ipproved  bj  the  Judge  of  Probite ,  wild  cPrUin  real 
est&te,  it  wu  held  r  that  Ibe  bond  wan  a  nerpsnary  prerequieile  to  auch  a  aal^, 
and,  it  not  having  been  given,  the  sale  wai  void.  Whether  the  omiuion 
niu  accidental  or  not,  it  could  not  be  treated  as  a  mialalie  or  gccident  reme- 
diable in  a  Court  of  equity. 

Although  Courli  or  equil;  maj  afford  relief  againit  the  detective  eieculion 
or  a  power  executed  by  a  party,  yet  they  cannot  afford  relief  against  Ibe 
defeotive  execution  ofa  power  created  by  law.  Nor  can  they  diapeoae  n-itli 
all  the  neccaaarj  fotmalitieB  ;  but  there  may  be  exception!  to  this  rule. 

Where  certain  real  eilatF  was  sold  for  t)ie  taxea,  and  Bubaequenlly  passed 
through  various  persons  by  intermediate  conveyances,  it  was  held,  that  the 
right  of  redemption  was  against  the  very  person  possessed  of  tlie  title  at  the 
time  of  the  redemption.  The  tax  title  having  been  purchased,  while  the  suit 
tvas  pending,  it  was  held,  that  a  title  so  obtained  did  not,  by  the  local  de- 
cisions, constitute  any  defence  to  the  action  of  law.  Tel  relief  will  be  grant- 
ed by  way  of  injunction  in  equity,  where  the  tenant  has, /len den/*  /((«,  ac- 
quired a  title  paramount  to  that  of  the  demandant,  if  he  cannot  avail  hiin- 
■eir  of  it  as  a  defence  to  the  original  suit  at  law,  or  cannot,  ailer  recovery, 
maintain  an  action  to  regain  the  poAKsaion,  The  statute  of  Maine  of  the 
27lli  of  June,  1820,  ch.  J7,  commonly  called  Uie  Betterment  Act,  applies  only, 
where  the  tenant  has  been  in  actual  posseseion  of  the  land  for  six  years  or 
more  before  the  action  brought,  by  virtue  of  a  ponnaion  and  improvement, 
which  term  had  not  In  thii  case  elapwd,  when  the  writ  of  entry  was  brought. 

^lare,  whether  tlie  maxim  "  Qui  taccl,  amstnlire  vidaur ;  ipti  polat,  el  debit 
vttBTtjjubct,  It  non  relai,"  is  applicable  to  minors,  who  atand  by.  and  make 
no  objection,  and  discover  no  adverse  title,  hoving  a  reasonable  discielion, 
from  their  age,  to  underaUind  and  act  on  the  subject ;  and  whether  the  guu- 
dian  ia  bound  to  dtscloae  his  ward's  title,  and  how  fitr  the  word  ia  bound  by 
his  silence  or  negligence,  and  whether  tliere  is  an;  dJatincLon  between  ml- 
nors  living  within  the  ^late  and  without  tlie  Sute. 

Where  the  owner  of  an  estate,  alter  a  recovery  thereof  at  law  from  a  botidjtilt 
possessor  for  a  valuable  consideration  without  notice,  seeks  an  account  in 
equity,  as  plaintiff,  against  such  possessor  for  the  rent  and  prohta,  Courts 
of  equity  will  allow  him  to  make  a  deduction  therefrom  of  all  the  meliora- 
tions and  improvements  made  beneficially  by  him  on  the  estate,  and  thus  to 
recoup  them  from  the  rents  and  profits.  The  same  doctrine  holds  in  cues, 
where  the  owner  of  an  estate  has  only  an  equitable  title  Iberelo. 
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The  Bommn  Uw  also  allowed  compenntion  for  all  beneficial  ezpenditwes,  and 
if  a  bond  fide  holder  of  real  estate  paid  money  to  discharge  any  existing  in- 
cumbrance or  charge  upon  it,  without  notice  of  the  informality  of  his  title, 
he  was  entitled  to  reimbursement|  pro  tanto. 

Sill  in  equity.  The  bill  stated  in  substance  as  follows: 
That  on  the  3d  day  of  November,  1816,  John  P.  Boyd 
was  seised  in  fee  of  the  southerly  part  of  lot  No.  37,  in  Ban- 
gor, according  to  the  survey  and  plan  of  the  Settlers'  Lots, 
made  by  Park  Holland,  in  1801.  That  John  P.  Boyd  made 
bis  will  on  the  third  day  of  November,  1816,  a  copy  of 
which  is  recited,  and  thereby  bequeathed  one  quarter  part 
of  his  estate  to  John  Wallace  Boyd,  born  in  October,  1814, 
bis  natural  son,  8lc.  That  John  P.  Boyd  died  on  the  5th 
duj  of  October,  1830,  not  having  revoked  his  will.  That 
on  the  18th  of  October,  1830,  E.  L.  Boyd  proved  the  will 
in  Boston,  as  one  of  the  executors.  On  the  31st  of  May, 
1831,  he  filed  a  copy  of  the  said  will  in  the  Probate  Court 
in  Penobscot  county,  and  administration  with  the  will  annexed, 
was  granted  to  John  Merrill  of  Portland,  who  gave  bond,  ac- 
cepted the  trust,  and  returned  an  inventory.  The  personal 
estate  was  not  sufficient  to  pay  the  debts  by  $4,500. 

It  further  stated,  that  John  Merrill,  on  the  31st  of  Octo- 
ber,  1831,  petitioned  for  license  to  sell  real  estate  to  raise 
$4,500,  and  charges,  which  was  granted  on  the  29th  of  No- 
vember, 1831.  That  on  the  28th  of  January,  1832,  Merrill 
took  the  oath,  and  made  and  executed  to  William  D.  William- 
son, Judge  of  Probate,  &c.,  a  bond,  in  du6  form  of  law, 
with  two  good  and  sufficient  sureties  in  said  bond  named.  Tirat 
on  the  19th  and  26th  of  June,  and  3d  of  July,  1832,  Merrill 
caused  advertisements  of  the  time  and  place  of  sale  to  be  pub- 
lished in  the  Eastern  ^^  Republican,"  according  to  the  order 
of  the  Court.  On  the  20th  of  July,  1832,  the  time  of  sale, 
the  agem  of  Merrill  was  present,  and  adjourned  the  sale  to 
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August  1st,  1833,  aod  advertised  the  said  adjournment. 
That  on  the  Ist  day  of  August,  1833,  Merrill,  the  admin- 
istrator, sold  the  lot  No.  37,  also  lot  No.  36,  (claimed  by  the 
said  Boyd,  but  owned  by  the  State  of  Maine,)  to  Alien  Gil- 
man,  Joseph  Treat,  William  Lowder,  and  Ebenezer  French, 
for  $1,474-87,  the  full  value  of  the  lots  at  the  time  of  sale. 
That  on  the  2d  of  August,  1832,  Merrill,  as  administrator, 
made  a  deed  to  the  said  persons,  and  on  the  29th  of  August, 
acknowledged  the  same,  and  on  the  Ist  of  May,  1833,  the 
deed  was  recorded  in  the  Registry  of  Deeds,  Penobscot 
County. 

It  further  staled,  that  on  the  24ih  April,  1833,  Treat, 
French,  and  Lowder,  for  a  valuable  consideration,  conveyed 
to  the  Penobscot  Mill  Dam  Company,  three  fourths  of  the 
following  described  parcels  of  land,  parts  of  lots  36  and  37,  to 
wit,  &.C,  containing  49  acres,  more  or  less,  being  the  front  part 
of  iois  36  and  37,  meaning  to  convey  all  the  land,  between  the 
then  travelled  road  and  the  river.  A.  Gilman  conveyed  one 
fourth  of  lot  36  and  37  to  Amos  Davis.  On  the  19ih  of  Oc- 
tober, 1833,  Amos  Davis  conveyed  his  one  fourth  lo  the  Pe- 
nobscot Mill  Dam  Company,  by  deed  recorded  April  25th, 
1335.  That,  on  the  10th  of  September,  1834,  the  Penob- 
scot Mill  Dam  Company  conveyed  to  John  E.  Marshall,  by 
deed  of  that  dale,  lot  No.  30.  And  on  tbe  6th  of  April, 
1835,  Marshall  conveyed  the  south  half  of  the  said  lot  to 
Mark  Trafion.  That  on  ibe  6th  of  April,  1835,  Trafton 
conveyed  the  same  lo  Sarah  G.  Marshall.  That  on  the 
25th  of  August,  1836,  John  E.  and  Sarah  G.  Marshall,  con- 
veyed lo  the  plaintiff  the  said  lot  No.  30,  together  with  the 
dwelling  house  and  stable  thereon  standing.  That  on  the 
3d  of  April,  1337,  Ihe  plaintiff  conveyed  lo  John  E.  Mar- 
shall lot  No.  30  and  buildings,  by  a  deed  of  release  and 
quitclaim.      On  the  3d  day  of  April,    1837,   Marshall  con- 
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veyed  the  said  lot  No.  30,  subject  to  a  mortgage  of  John  £. 
Marshall  to  Guy  C.  Cargill,  to  secure  a  note  for  $  737*35  and 
interest  in  four  days,  dated  September  14th,  1836. 

It  further  stated,  that  at  the  time  of  the  purchase  by  the  plain- 
tiff, (Bright,)  he  believed,  that  said  Merrill  had  complied  with 
the  requirements  of  law,  and  was  able  to  give  a  good  title  to  lot 
No.  30.  He  also  believed,  that  prior  to  advertising  the  sale  of 
real  estate,  Merrill,  the  administrator,  took  the  oath  and  gave  a 
bond,  as  required  by  law,  on  the  sale  of  real  estate  ;  that,  before 
making  the  bond,  Nathaniel  Hatch,  his  agent,  submitted  the 
names  of  proposed  sureties  to  the  Judge  of  Probate,  who  said 
they  would  be  satisfactory,  and  the  bond  was  accordingly  exe- 
cuted. That  after  the  execution  of  the  bond,  and  before  adver- 
tising. Hatch,  the  agent,  informed  the  said  judge,  that  he  had 
received  the  said  bond,  duly  executed  by  the  said  Merrill,  as 
principal,  and  Samuel  E.  Crocker  and  J.  N.  Merrill,  as  sure- 
ties, and  that  the  said  judge  said  he  would  approve  the  same. 
That  the  plaintiff  has  been  informed  and  believes,  that  through 
«ome  accident  the  said  bond  was  not  61ed  in  the  Probate  office 
of  Penobscot  county,  until  after  the  sale  of  the  said  lot  by  the 
said  Merrill,  as  aforementioned.  That  after  the  deed  from 
Merrill,  the  administrator,  to  Treat  and  others,  the  persons  un- 
der whom  the  plaintiff  claims  lot  No.  30,  confidently  relying  on 
the  goodness  and  legality  of  their  title  under  the  deed  of  said 
Merrill,  have  expended  large  sums  of  money  in  improving  the 
said  lot,  in  erecting  a  large  dwellinghouse  and  stable  thereon, 
and  in  causing  other  benefits  to  be  done  to  the  same,  to  the 
sum  of  $4000,  or  thereabouts  ;  and  that  the  said  lot  No.  30, 
at  the  time  of  said  sale,  and  now,  had  no  improvements  been 
made  by  the  grantees  of  the  said  Merrill,  or  their  assigns, 
would  not  have  been  worth  more  than  at  the  rate  of  $12  per 
acre,  and  that  the  said  lot  contains  only  one  fifth  part  of  an  acre 
or  thereabouts.    That  the  plaintiff  believes,  that  the  sqid  Mer- 

VOL.    IX.  61 


Brifhl  «.  Boyd. 

rill,  and  his  agents,  acted  bonestiy  aod  fairly  in  (he  sale  of  tbe 
said  estate. 

The  bill  then  goes  on  to  state,  that  tbe  plaintiff  has  been  in- 
formed, and  believes,  that  on  the  third  da;  of  December,  1831 , 

Ibe  iiiliabilanls  of  school  dislricl  No.  4,  in  said  Uaiigor,  al  a 
legal  meeting,  voted  lo  raise  the  sum  of  $350  for  the  {nirpose 
of  completing  a  schooliiouse  in  the  said  disiricl  ;  and  thai  the 
assessors  of  Bangor,  on  the  3d  day  of  January,  IS32,  assessed 
the  said  sums  ivilh  overlaytngs  on  the  said  las,  being  $13-56, 
upon  (he  polls  and  estate  of  the  inhabitanis  of  said  district, 
and  upon  the  estate  of  persons  not  resident  thereon.  That 
the  sura  of  ^10  was  assessed  on  lot  No.  37,  being  within 
the  limits  of  the  said  school  district  ;  and  the  assessors 
delivered  a  list  of  ilicir  assessments,  together  with  a  warrant 
for  collection,  to  Newell  Bran,  collector  of  taxes  of  Bangor 
for  1831.  That  the  said  $10  not  being  paid,  and  the  proprie- 
tors of  lot  No.  37  not  living  or  resident  in  said  district,  the 
said  collector  duty  advertised  the  said  lot  No.  37,  for  sale  at 
auction  at  the  tavern  of  Advardis  Shaw,  in  said  Bangor,  on 
the  31st  of  July,  1833  ;  and  adjourned  the  sale  to  August 
2d,  when  the  said  lot  No.  37  was  soid,  to  pay  the  said  taxes 
and  intervening  charges,  to  William  Thompson,  the  highest 
bidder,  for  $  14.  That  Newell  Bran,  collector,  on  the  2d  of 
August,  1S32,  conveyed  the  said  lot  to  said  WiUiam  Thomp- 
son, subject  to  the  statute  redemption  by  proprietors,  being  five 
years.  That  the  said  lot  No.  37  not  being  redeemed  by  the 
proprietors,  William  Thompson,  on  the  SIsl  of  July,  1837, 
conveyed  the  said  lot  to  Gilman  and  others,  and  that  the  plain- 
liif  claims  to  hold  the  said  lot  No.  30  under  the  said  sale  for 
taxes.  That  the  plainlitf  is  informed,  that  the  title  to  lot  No. 
30,  acquired  by  the  said  Gilnmn  and  others,  would  enure  to 
bis  benefit  ;  but  that  the  said  title  would  not  be  a  sufficient 
defence  in  a  trial  at  law,  to  a  suit  instituted  previous  to  the 
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acquisition  of  that  title.  That  the  defendant,  on  the  1 1  th  of 
April,  1837,  sued  the  plaintiff  at  the  May  term  of  the  Cir« 
cuit  Court  of  the  United  States,  for  an  undivided  fourth  of 
a  certain  tract  of  land,  being  the  premises,  which  John  £. 
Marshall  conveyed  to  the  plaintiff;  and  the  said  action  was 
entered  at  the  May  term,  and  continued  to  the  May  term^ 
1838,  when  the  defendant  recovered  judgment  against  the 
plaintiff  for  possession  of  the  said  one  fourth  of  the  said  lot 
No.  SO  and  costs  of  suit. 

The  bill  concludes  with  a  prayer,  that  Boyd  maj  be  de» 
creed  to  pay  to  Bright  the  full  value  in  money  of  all  the  im- 
provements upon  the  premises,  demanded  in  the  said  writ, 
made  by  the  plaintiff,  and  those  under  whom  he  claims,  be* 
fore  the  commencement  of  said  suit,  or  release  to  the  plain* 
tiff  all  his  right  to  the  said  premises,  or  that  the  plaintiff  may 
have  such  further  relief,  as  equity  requires  ;  also  for  an  in- 
junction or  perpetual  stay  of  execution,  and  for  a  $ubp4»fia. 

The  answer  objects  to  the  plaintiff's  right  to  prosecute  the 
bill,  and  excepts  to  the  jurisdiction  of  the  Court ;  and  goes  on 
to  state,  that  John  P.  Boyd  died  seised  in  fee  of  lots  36  and 
37  ;  that  the  State  of  Maine  had  no  right  or  interest  in  said 
lot  36 ;  that  J.  P.  Boyd  made  his  will,  &c.  as  stated  in  the 
bill.  It  also  denies,  that  the  personal  estate  was  insufficient 
to  pay  the  just  debts,  which  he  owed  at  the  time  of  his  death. 
That  the  defendant  has  been  informed  and  believes,  that  the 
debts  due  J.  P.  Boyd,  at  the  time  of  his  death,  were  more 
than  sufficient  to  pay  all  the  debts,  which  he  owed  at  the  time 
of  his  death,  with  incidental  charges.  That  John  Merrill  was 
never  legally  authorized  and  licensed  to  sell  the  estate  of  J.  P. 
Boyd,  never  took  the  oath  and  gave  bond,  nor  gave  notice  or 
made  sale,  as  the  law  requires,  and  that  Merrill's  proceedings 
were  null  and  void,  and  no  right  or  title  passed  thereby.  Thitt 
if  the  several  deeds  were  made  and  executed,  as  is  alleged  in 
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the  plaintiff's  bill, '(of  which  the  defendant  has  do  knowledge, 
but  denies  and  requires  proof  of  it,)  the  same  were  illegal  and 
void,  and  nothing  passed  thereby. 
'    It  denies  the  conversation  held  with  the  Judge  of  Probate, 

and  the  observaiious  or  declarations  ascribed  to  him ;  and 
Stales,  that  the  defendant  has  been  informed,  that  some  im- 
provements  have  recently  been  made  on  lot  No.  30,  but  far 
short  of  the  amount  alleged  In  tlie  said  bill ;  and  the  value  of 
the  said  lot,  independent  of  ihe  said  improvements,  is  much 
greater  than  (he  amount  set  forth. 

It  Slates  that  the  buildings  and  improvements  were  made 
within  six  years  next  before  the  commencement  of  the  defend- 
ant's action  against  the  plaintiff,  and  (hat  the  said  Bright,  and 
those  under  whom  he  claims,  had  not  had  lot  30  in  actual  pos- 
session, for  the  term  of  six  years  next  before  the  commence- 
ment of  the  said  action  ;  and  the  plaintiff  has  no  right  to  claim 
or  demand  any  compensation  or  aliowauce  for  such  buildings 
and  improvements,  and  this  Court  has  no  right  or  aulhonly  to 
allow  the  same.  That  no  tax  was  legally  voted  by  the  said 
school  district,  nor  legally  assessed  on  the  said  lot  No.  37" ; 
that  Bran  had  no  right  or  authority  lo  deed  the  said  lot,  and 
that  he  never  did  legally  advertise  and  sell  the  said  lot,  nor 
make  any  legal  conveyance  thereof  to  Thompson,  or  any  other 
person  ;  and  that  all  proceedings  named  in  the  said  bill,  relat- 
ing (o  the  said  lax  were  illegal  and  void,  and  no  right,  lille,  or 
estate  was  conveyed  thereby.  But  that  the  defendant,  at  the 
time  of  the  pretended  sale,  to  wit,  on  the  2d  of  August, 
1832,  being  owner  of  ibe  said  lot  37,  was  a  minor,  residing 
in  Boston,  Massachusetts,  and,  by  the  laws  of  ihe  Stale,  he 
had  eight  years  to  redeem  the  land,  which  bad  not  elapsed. 
That,  notwithstanding  the  said  sale  was  void,  (he  defendant, 
not  waiving  bis  right,  but  to  avoid  litigation,  did,  on  the  25th 
of  April,  1839,  and  within  eight  years  after  the  pretended  sale. 
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redeem  the  said  lot  by  tender  of  the  amount  of  taxes,  charges, 
and  interest,  at  12  per  cent.,  amounting  in  all  to  $ — ,  which 
sum  the  defendant  brings  into  Court.  That  the  defendant  de- 
nies a  sale  or  conveyance  by  Thompson  to  Oilman,  Treat, 
Lowder,  and  French,  and  by  them  to  Bright.  That  the 
defendant  commenced  his  action  against  the  said  Bright,  to 
obtain  his  just  rights,  and  pursued  the  same  to  judgment, 
and  ought  not  longer  to  be  deprived  of  the  benefit  of  the 
said  judgment,  but  to  have  a  writ  of  possession,  which  he 
prays  for,  without  further  delay.  It  further  states,  that  the 
defendant  has  no  knowledge  of  the  motives  or  exertions  of 
Merrill,  the  administrator,  or  his  agents,  in  fixing  on  the 
time  and  place  for  the  sale  of  the  said  lands,  and  that  all 
their  proceedings  in  relation  thereto  are  void  ;  and  that  the 
price  at  which  the  said  lands  are  alleged  to  have  been  sold,  is 
far  short  of  the  value  of  that  land  ;  nor  had  Merrill,  as  he  be- 
lieves, given  bond,  &c.,  and  that  none  was  given  till  long  after 
bis  pretended  sale.  That  the  defendant  has  no  knowledge  or 
information  of  the  circumstances  under  which  Bright  pur- 
chased lot  30,  or  whether  he  knew  of  the  legal  defects  and 
irregularity  of  the  said  Merrill's  proceedings,  but  as  they  are 
matters  of  record,  he  is  presumed  to  have  been  acquainted 
with  them.  That  the  defendant  had  no  knowledge  or  infor- 
mation of  any  pretended  assessment  of  a  tax  on  the  said  lot, 
nor  that  any  bills  had  been  committed  to  the  said  Bran,  nor 
that  the  said  lot  had  been  advertised  or  sold  to  the  said 
Thompson  before  the  commencement  of  the  said  action  against 
the  said  Bright,  nor  until  the  trial  of  the  said  action. 


The  cause  was  set  down  for  a  hearing  at  this  term,  upon 
the  bill,  answer,  and  evidence,  the  general  replication  having 


been  filed,   aod  wbb  aF|;ued  by   Preble  and    Ihbba,   for  the 
plaindff,  and  by  Longfeilaw  and  Rogert,  for  the  defendant. 

Stobt  J.  delivered  tbe  opinion  of  tbe  Court  at  tbe  argu- 
ment, and  afiernards  said  ;  The  opinion  of  the  Court  was 
briefly  slated  at  the  argument,  and  an  order  passed  accord- 
ingly. But  I  have  since  thought  (he  whole  subject  deserved 
a  fuller  examitiadon  and  statement ;  and  ba^o,  therefore,  since 
that  lime  drawn  up  our  views  more  at  large.  Two  titles  are 
set  up  in  the  bill,  as  grounds  of  relief.  The  first  is,  that  the 
plaintifT  claims,  by  intermediate  conveyances,  tbe  land  in  con- 
troversy, under  an  administration  sale,  made  for  the  payment 
of  debts,  by  the  administrator  with  tbe  will  annexed  of  John 
P.  Boyd,  the  testator,  under  whose  will  the  defendant  claima 
title  as  his  devisee,  and  in  virtue  thereof  has  recovered  the 
premises  in  an  action  at  law,  against  Bright  (tbe  plaintiff). 
It  is  admitted,  that  the  administrator  was  duly  licensed  to  make 
the  sale,  in  1832  ;  and  that  be  complied  with  all  tbe  requisite! 
of  law  necessary  to  the  validity  of  the  sale,  escepi  that  pre- 
vious to  the  sale  no  bond  with  sureties  was  given  by  the 
administrator,  for  the  faithful  discharge  of  his  duty  to,  and 
approved  by  the  Judge  of  Probate.  In  point  of  fact,  ii 
seems,  that  a  bond  with  sureties  was  executed  before  tbe  sale, 
and  the  names  of  the  sureties  were  satisfactory  to  tbe  Judge 
of  Probate  ;  but  the  bond  was  nol  approved  by  the  Judge  oi 
filed  in  the  probate  office  until  several  years  afterward; 
1835.  Upon  ibis  case  coming  out  on  the  trial  of  the  aciio 
law,  (a  writ  of  entry,)  the  Court  held,  that  the  giving  of  the 
bond  was  by  law  an  essential  prerequisite  to  the  sale  ;  and,  il 
not  having  been  complied  with,  the  sale  was  consequently  in- 
valid, and  passed  no  lille  to  tlie  purchaser.' 

1  See  Act  of  Maine  of  SOlh  of  March,  1^21.  cli.  51,  j  68.    Act  of 
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It  is  DOW  argued,  that  however  correct  this  doctrine  may  be 
at  law,  jeif  io  a  Court  of  Equity,  the  omission  to  give  the 
bond  within  the  stipulated  time,  ought  not  to  be  held  a  fatal 
defect ;  but  it  should  be  treated  as  a  mistake,  or  inadvertence, 
or  accident,  properly  remediable  in  a  Court  of  Equity.  We 
do  not  think  so.  The  mistake  was  a  voluntary  omission,  or 
neglect  of  duty,  and  in  no  just  sense  an  accident  But  if  it 
were  otherwise,  it  would  be  difficult,  in  the  present  case,  to 
sustain  the  argument.  This  is  not  the  case  of  the  defective 
execution  of  a  power,  created  by  the  testator  himself ;  but  of 
a  power,  created  and  regulated  by  statute.  Now,  it  is  a  well 
settled  doctrine,  that  although  Courts  of  Equity  may  relieve 
against  the  defective  execution  of  a  power,  created  by  a  party  ; 
yet  they  cannot  relieve  against  the  defective  execution  of  a 
power,  created  by  law,  or  dispense  with  any  of  the  formalities 
required  thereby  for  its  due  execution ;  for  otherwise  the 
whole  policy  of  the  legislative  enactments  might  be  over- 
turned.^ There  may,  perhaps,  be  exceptions  to  this  rule ; 
but  if  there  be,  the  present  case  does  not  present  any  cir- 
cumstances which  ought  to  take  it  out  of  the  general  rule.^ 
Therefore,  it  seems  to  us,  that  the  non-compliance  with  the 
statute  prerequisites,  in  the  present  case,  is  equally  fatal  in 
equity,  as  it  is  in  law. 

Then,  as  to  the  tax  title.  It  is  admitted,  that  the  sale  of 
the  land  for  the  taxes,  in  August,  1832,  was  valid,  and  the 

Maine  of  2l8t  of  March,  1821,  eh.  53,  §  3.  Act  of  Maine  of  16th  of 
March,  1830,  ch.  470,  §  a  1  Maine  Laws,  edit  1831,  pp.  333,  337. 
3  Maine  Laws,  edit  183,  p.  3 J  5. 

1  1  Story  £q.  Jump.  $  96,  §  177, 2d  edit 

A  1  Story  Eq.  Jurisp.  §  177  and  note  (1),  2d  edit  2  Chance  on  Pow- 
ers,  art  2985  to  art  2987.  Sugden  on  Powers,  p.  370,  3d  edit  Lord 
ManBfidd  in  Zwch  v.  Woolston  (2  Burr.  1146).  Earl  of  Darlington  ▼. 
PuUenetf  (Cowp.  R.  366, 367). 
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title  conferred  thereby  on  the  purchaser  was  good,  suhject  to 
the  statute  right  of  redemption  within  fire  years,  and,  iu  case 
of  minors,  (in  which  predicament  the  defendant  was  at  the 
time  of  the  sale)  of  eight  years.'     The  land  hy  intermediate 

conveyances  under  lliis  sale  beeanie  vested  in  Allen  Gilnian 
in  1837,  (under  whom  liie  plalnlitT  claimed  tille  lo  the  prem- 
ises by  the  administration  sale)  ;  and  the  defendant  within  the 
eight  years  after  the  lax  sale,  to  wit,  in  April,  1839,  ojfered 
to  redeem  the  same  from  Gilman,  and  to  pay  him  the  amount 
tben  claimed  by  him  under  the  tax  sale.  Gilman  declined  to 
receive  payment,  and  n'aived  any  formal  lender.  So  tfiat,  if 
the  tender  was  made  to  the  righl  parly,  the  redemption  was 
sufiicienily  claimed  to  entitle  the  defendant  to  reassert  hia 
original  right. 

It  has  been  suggested  at  the  argument,  (hat  the  lender  ought 
not  to  have  been  made  lo  Gilman,  but  to  the  original  pur- 
chaser at  (lie  tax  sale,  or  to  the  present  plaintiff.  Bright.  We 
think  otherwise  ;  for  upon  the  natural,  and  indeed  almosi  neces- 
sary construction  of  the  statute  the  right  of  redemption  must 
be  against  the  party,  who  is  possessed  of  the  lax  tille  at  the 
very  time  of  the  redemption  ;  for  such  party  alone  is  entitled  to 
the  redemption  money,  as  holding  the  coudiiional  estate  ;  and 
a  tender  to  any  other  person,  in  whom  the  title  is  no  longer 
vested,  would  displace  his  rights,  and  might  deprive  bim  of  the 
intervening  charges,  which  had  been  incurred  by  him,  for 
which  he  might  justly  claim  a  remuneration  under  the  staiuie. 
Now,  Oilman  alone,  possessed  the  tax  tille  at  the  lime  of  the 
supposed  tender  ;  and  the  plainiitF  (Bright)  has  never  re- 
ceived any  conveyance  thereof  from  Gilmaa  ;  hut,  at  most, 
he  only  claims  by  way  of  estoppel  against  Gilman,  founded  on 

I  Statute  of  Maine.  ISlh  of  Morcb,   1831,  ch.  501 ;  3  Maine  Uv^ 
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the  former  conveyance  of  the  administration  title.  Surely  it 
is  not  for  the  owner  to  trace  out  and  search  for  titles,  originating 
collaterally,  or  by  estoppel,  before  be  is  entitled  to  redeem. 
He  can  look  only  to  the  legal  title,  as  it  stands  upon  the  public 
records  of  the  country,  under  derivative  conveyances  from  the 
purchaser.  It  has  also  been  said,  that  the  amount  due  was 
not  ascertained,  or  tendered  to  Gilman.  But  the  true  answer 
is,  that  it  was  his  duty  at  the  time  of  the  proffered  tender  to 
state  the  full  amount,  which  he,  or  those,  under  whom  he 
claimed,  were  entitled  to  ;  and,  by  waiving  the  tender,  he 
waived  any  objection  on  this  head. 

There  is  another  consideration,  which  bears  upon  the  tax 
title.  It  was  purchased  pending  the  suit  at  law  ;  and,  by  the 
local  decisions,  it  has  been  established,  that  such  a  title,  so 
obtained,  cannot  constitute  any  defence  to  the  action  at  law. 
Thus,  in  Awlrtw9  v.  Hooper  (13  Mass.  R.  472),  it  was  held, 
that  a  tenant  in  a  real  action  cannot  give  in  evidence  a  title, 
obtained  by  him  since  the  commencement  of  the  suit,  by  way 
of  defence.  The  ground  of  the  decision  was,  that  a  different 
course  would  operate  unequally  and  unjustly  by  enabling  the 
tenant  to  fortify  a  defective  title,  and  avoid  the  payment  of  the 
costs  of  the  action.  I  confess,  as  a  new  point,  I  should  feel 
some  difficulty  in  assenting  to  the  doctrine  upon  such  a 
ground  ;  for  it  can  hardly  be  said,  that  if  the  demandant  has  not 
a  perfect  title,  there  is  either  injustice  or  inequality  in  not 
allowing  him  to  recover  against  a  tenant,  who  at  the  very  time 
of  the  trial  is  in  possession  under  a  higher  or  a  better  title.  If 
the  tenant  has  obtained  a  paramount  title  to  the  demandant,  sub- 
sisting in  a  third  person,  what  reason  is  there,  why  he  should  he 
ousted  of  his  possession  by  a  demandant  under  an  inferior  and 
defective  title  ?  If  the  title  is  derived  from  and  under  the  de- 
mandant himself,  why  should  he  be  permitted  to  defeat  the 
^  effect  of  that  title  ?  There  may  be  good  reason  for  saying,  that 
vet,.  IX.  62 
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an  outstanding  title  in  a  third  person,  with  whom  the  teoaot  has 
DO  privity,  shall  not  be  bterposed  to  defeat  a  present,  although 
inferior,  title  of  the  demandant.    But,  when  there  is  a  privity 

of  liile  established  in  the  tenant,  it  is  not  easy  to  see,  why  the 
tenant  may  noi  avail  himself  of  it.  It  is  by  no  means  true, 
as  a  general  proposition,  that  a  defence,  arising  pendtnte  lite, 
may  not  even  at  the  common  law  be  made  effectual,  as  a  de- 
fence to  the  suit.  Pleas  puis  darrien  continuance  are  of  this 
sort.  It  was  said  by  Lord  Ellenborougk  in  Le  Bret  v.  Pa~ 
pillon  (4  East  R.  502),  that  no  matter  of  defence,  arising  after 
action  brought,  can  be  properly  pleaded  in  bar  of  the  actioa 
generally.  Tiiat  is  true  ;  and  yet  it  is  equally  true,  that  it 
may  be  pleaded  against  the  further  maintenance  of  the  suit,  as 
was  established  by  the  judgment  of  his  Lordship  In  that  very 
case. 

Besides  ;  what  is  the  effect  of  the  doctrine  .'  Either  a  re- 
covery in  the  action  at  law  will  operate  as  a  bar  to  any  future 
action,  brought  by  the  tenant  against  the  demandant,  founded 
upon  the  title  so  acquired  pendente  lite,  which  would  certainly 
be  most  unjust  and  inconvenient,  and  has  never,  to  my  knonl- 
edge,  been  established  as  sound  law  ;  or,  it  will  only  turn  the 
tenant  round  to  a  new  writ  of  entry,  to  recover  the  premises 
from  the  demandant,  after  be  shall  have  acquired  possession 
under  a  writ  of  habere  facias  possessionem;  a  circuity  of 
action,  which  certainly  has  nothing  to  recommend  it,  since  it 
would  only  multiply  costs.  There  is  this  additional  consid- 
eration, which  has  no  small  weight  ;  that,  if  the  paramount  or 
derivative  title  had  its  origin  and  existence  before  the  suit  was 
brought,  it  shows,  that  the  demandant  relies  on  an  originally 
defective  title  ;  and  tliat  the  real  difficulty  in  die  case  is,  not 
that  the  outstanding  title  ought  not  to  be  a  bar,  but  that  the 
tenant,  until  be  has  acquired  a  privity  thereunto,  is  prohibited 
by  technical  priociples  from  availing  himself  of  it.      There 
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certainly  are  cases,  in  which  a  mere  disseisor  may  avail 
himself  of  the  defectiye  title  of  the  demandant,  as  a  de- 
fence, although  he  may  not  connect  himself  with  it.  The 
case  of  Wellington  v.  Oale  (13  Mass.  R.  483,  489)  suffi- 
ciently establishes  that. 

However,  I  do  not  mean  to  do  more  than  to  express  my 
doubts,  if  the  question  were  new.  Considering  it  as  a  settled 
doctrine  of  local  law,  it  is  very  clear,  that  relief  ought  to  be 
granted  by  way  of  injunction  in  equity,  where  the  tenant  has, 
pendente  /tte,  acquired  a  paramount  title  to  that  of  the  demand- 
ant, if  he  cannot  avail  himself  of  it,  as  a  defence  to  the  original 
suit  at  law ;  or,  if  he  cannot  after  the  recovery  maintain  an  action 
to  regain  the  possession.  In  my  opinion,  the  recovery  would 
under  such  circumstances  operate  no  bar  to  a  future  action  at 
law  by  the  tenant ;  and,  therefore,  no  relief  in  equity  would 
seem  to  be  required,  founded  upon  the  title  acquired  pendente 
lite.  But  as  the  tax  title  in  the  present  case,  for  the  reasons 
already  stated,  never  became  absolute,  the  bill  under  any 
aspect  of  the  case  does  not  seem  maintainable,  so  far  as  re- 
spects that  title. 

The  case,  then,  resolves  itself  into  the  mere  consideration, 
whether  the  plaintiff  is  entitled  to  any  allowance  for  the  im- 
provements made  by  him,  or  by  those,  under  whom  he  claims 
title,  so  far  as  those  improvements  have  been  permanently 
beneficial  to  the  defendant,  and  have  given  an  enhanced  value 
to  the  estate.  There  is  no  doubt,  that  the  plaintiff  in  the 
present  bill  is  a  bona  fide  purchaser  for  a  valuable  considera- 
tion, without  notice  of  any  defect  in  his  title.  Indeed,  he 
seems  to  have  had  every  reason  to  believe,  that  it  was  a  valid 
and  perfect  title  ;  and  this,  also,  seems  to  have  been  the  pre- 
dicament of  all  the  persons,  who  came  in  under  the  title  by  the 
administration  sale  ;  for  it  is  not  pretended,  that  any  one  of 
them  had  actual  notice,  that  no  bond  was  given  to  the  Judge 
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of  Probate  previous  lo  the  sale.  And,  indeed,  all  of  ibem,  in- 
cluding tfae  purchaser  at  the  sale,  acted  upon  the  entire  confi- 
dence, that  all  the  prerequisites,  necessary  to  give  validity  of 
the  sale,  had  beeo  strictly  complied  wiib.     The  original  pur- 

whicb  put  him  ujiou  iuquiry,  as  lo  ilie  facia  necessary  to  per- 
fect the  right  lo  sell.  The  statute  of  Maine  of  27ih  of  June, 
1820,  ch.  47,  cocninonly  called  the  Betiermeui  Aci,  will  not 
aid  the  plainti0';  for  that  statute  applies  only  lo  cases,  where 
tlie  tenant  has  been  in  actual  possession  of  ihe  lands  for  six 
years  or  more,  before  the  action  broiigbi,  by  virtue  of  a  posses- 
sion and  improvement,  which  term  had  not  elapsed,  when  iliis 
writ  of  entry  was  brought.  So  thai,  in  fact,  the  whole  reliance 
of  the  plaintiff  must  be  upon  the  aid  uf  a  court  of  equity  to 
decree  an  allowance  to  him  for  the  improvements,  made  by 
him,  and  those,  under  whom  he  claims,  upon  its  own  independ- 
ent principles  of  general  justice. 

Two  views  are  presented  for  consideration.  First,  that 
the  defendant  has  lain  by,  and  allowed  the  improvements  to  be 
made,  without  giving  any  notice  to  the  plainilff,  or  to  those,  im- 
der  whom  he  claims,  of  any  defect  in  their  title  ;  which  of  Jiself 
constitutes  a  just  ground  of  relief.  Secondly,  iJiai  if  the 
defendant  is  not,  by  reason  of  his  minority  and  residence  in 
another  State  at  the  time,  afl'ecied  by  this  equity,  as  a  case 
of  constructive  fraud  or  coocealmetn  of  title  ;  yet,  that  as  the 
improvements  were  made  bona  fide,  and  wiihoul  notice  of  any 
defect  of  title,  and  have  permanently  enhanced  the  value  of 
the  lands,  to  the  extent  of  such  enhanced  value  the  defendant 
is  bound  in  conscience  lo  make  compensation  to  the  plainiilf 
tx  aquo  tt  bono. 

In  regard  to  the  first  point,  it  has  been  well  remarked  by 
Sir  William  Grant  (then  Master  of  the  Rolls)  in  Pilling  v. 
Jlrmitogi  (12Ves.  84,  85),  "  That  there  are  different  posi- 
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tions  in  the  books  with  regard  to  the  sort  of  equity,  arising 
from  laying  out  money  upon  another's  estate  through  inadver- 
tence or  mistake  ;  that  person,  seeing  that,  and  not  interfering 
to  put  the  party  upon  his  guard.  The  case  with  reference  to 
that  proposition,  as  ordinarily  stated,  is  that  of  building  upon 
another  man's  ground.  That  is  a  case,  which  supposes  a 
total  absence  of  title  on  the  one  side,  implying,  therefore,  that 
the  act  must  be  done  of  necessity  under  the  influence  of  mis- 
take ;  and  undoubtedly  it  may  be  expected,  that  the  party 
should  advertise  the  other,  that  he  is  acting  under  a  mistake." 
The  learned  Judge  is  clearly  right  in  this  view  of  the  doc- 
trine ;  and  the  duty  of  compensation  in  such  cases,  at  least, 
to  the  extent  of  the  permanent  increase  of  value  is  founded 
upon  the  constructive  fraud,  or  gross  negligence,  or  delusive 
confidence  held  out  by  the  owner  ;  for  under  such  circum* 
stances  the  maxim  applies  ;  Qui  tacet^  consentire  mdetur ; 
Qui  potest  J  et  debet  veiare^  jubet^  n  turn  vttat.^  Whether  this 
doctrine  is  applicable  to  minors,  who  stand  by,  and  make  no 
objection,  and  disclose  no  adverse  title,  having  a  reasonable 
discretion  from  their  age  to  understand,  and  to  act  upon  the  sub* 
ject ;  and  whether,  if  under  guardianship,  the  guardian  would 
be  bound  to  disclose  the  title  of  his  ward ;  and  how  far  the 
latter  would  be  bound  by  the  silence  or  negligence  of  his 
guardian  ;  and  whether  there  is  any  just  distinction  between 
minors,  living  within  the  State,  and  minors,  living  without  the 
State  ;  these  are  questions  of  no  inconsiderable  delicacy  and 
importance,  upon  which  I  should  not  incline  to  pass  any  ab- 
solute opinion  in  the  present  state  of  the  cause,  reserving  them 
for  further  consideration,  when  all  the  facts  shall  appear 
upon  the  Report  of  the  master.  There  are  certainly  cases, 
in  which  infants  themselves  will  be  held  responsible  in  Courts 

1  See  i  Story'6  Equity  Jurisp.  §  388, 389,  390, 391 ;  Qrua  v.  BiddU 
(8  Wheat  R.  1,  77, 78) ;  1  Madd.  Ch.  Pr.  909, 210. 
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of  equity  for  their  fraudutent  concealmeats  and  misrepresenta' 
tioDs,  whereby  other  iaaoceat  persoos  are  injured.' 

The  other  question,  as  to  the  right  of  the  purchaser,  bona 
fide  and  for  a  valuable  cousideration,  to  compensation  for  per- 
manent improvcnicnis  inacie  upon  liic  csiate,  wliic!)  have  great- 
ly enhanced  iis  value,  under  a  title,  which  turns  out  defective, 
he  having  no  notice  of  ihe  defect,  is  one,  upon  which,  looking  to 
ihe  authorities,  I  should  be  inclined  to  pause.  Upon  the  general 
principles  of  Courts  of  equity,  acting  ex  aquo  el  bono,  I  own, 
that  there  does  not  seem  lo  me  any  just  ground  to  doubt,  that 
compensation,  under  such  circumstances,  ought  to  be  allowed 
to  the  full  amount  of  (he  enhanced  value,  upon  (be  maxim  of  (lie 
common  law,  JVemo  debet  locupUlari  ex  allentu  incommodo ; 
or,  as  it  is  still  more  exactly  expressed  in  the  Digest,  Jure  no- 
turte  aquum  est,  neminem  cum  alterias  delrimenlo  tt  injuria  fieri 
locupletiorem."  I  am  aware,  that  the  doctrine  has  not  as  yet 
been  carried  to  such  an  extent  in  our  Courts  of  equity.  In 
cases,  where  the  true  owner  of  an  es(ate,  after  a  recovery  there- 
of at  law,  from  a  bond  fide  possessor  for  a  valuable  considera- 
tion without  notice,  seeks  an  account  in  equity,  as  plainlitf, 
against  such  possessor,  for  the  rents  and  pro6ts,  it  Is  ihe  con- 
stant habit  of  Courts  of  equity  to  allow  such  possessor  (as 
defendant)  to  deduct  therefrom  the  full  amount  of  all  the 
meliorations  and  Improvements,  which  be  has  beneficially 
made  upon  the  estate  ;  and  thus  to  recoup  ihem  from  iho 
rents  and  profits.^  So,  if  (he  true  owner  of  an  estate  holds 
only  an  equitable  title  thereto,  and  seeks  the  aid  of  a  Court 
of  equity  to  enforce  that  title,  the  Court  will  administer  that 

1  See  1  Story  on  Eijuily  Jurisp.  5  385.  I  FonlUl.  Eq.  Jurisp.  B.  1.,  ch- 
3,  i  4.     Savage  v.  Posttr  (9  Brod.  R.  35). 

a  Dig.  lili,  50,  lit.  17, 1.  206. 

a  3  Story  on  Eq.  Juriap.  5  799,  b.  5  799,  b.  §  1237,  ^  1233,  §  1239. 
Crecn  v.  BiddU  (6  Wheat.  H.  77,  78,  79,  BO,  81). 
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aid  only  upon  the  terms  of  making  compensation  to  such 
bond  fide  possessor  for  the  amount  of  his  meliorations  and 
improvements  of  the  estate,  beneficial  to  the  true  owner.^ 
In  each  of  these  cases  the  Court  acts  upon  an  old  and  estab- 
lished maxim  in  its  jurisprudence,  that  he,  who  seeks  equity, 
must  do  equity .3  But  it  has  been  supposed,  that  Courts  of 
equity  do  not,  and  ought  not  to  go  further,  and  to  grant  active 
relief  in  favor  of  such  a  ban&fide  possessor,  making  permanent 
meliorations  and  improvements,  by  sustaining  a  bill,  brought  by 
him  therefor,  against  the  true  owner,  after  he  has  recovered  the 
premises  at  law.  I  find,  that  Mr.  Chancellor  Walworth^  in 
Putnam  v.  Ritchie  (6  Paige  R.  390,  403,  404,  405),  enter- 
tained this  opinion,  admitting  at  the  same  time,  that  he  could 
find  no  case  in  England  or  America,  where  the  point  had  been 
expressed  or  decided  either  way.  Now,  if  there  be  no  au- 
thority against  the  doctrine,  I  confess,  that  I  should  be  most 
reluctant  to  be  the  first  judge  to  lead  to  such  a  decision.  It 
appears  to  me,  speaking  with  all  deference  to  other  opinions, 
that  the  denial  of  all  compensation  to  such  a  bond  fide  purchas- 
er, in  such  a  case,  where  he  has  manifestly  added  to  the  per- 
manent value  of  an  estate  by  his  meliorations  and  improve- 
ments, without  the  slightest  suspicion  of  any  infirmity  in  his 
own  title,  is  contrary  to  the  first  principles  of  equity.  Take 
the  case  of  a  vacant  lot  in  a  city,  where  a  bon&  fide  purchaser 
builds  a  bouse  thereon,  enhancing  the  value  of  the  estate  to  ten 
times  the  original  value  of  the  land,  under  a  title  apparently 
perfect  and  complete  ;  is  it  reasonable  or  just,  that  in  such  a 
case,  the  true  owner  should  recover  and  possess  the  whole, 
without  any  compensation  whatever  to  the  bond  fide  purchas- 
er ?  To  me  it  seems  manifestly  unjust  and  inequitable,  thus  A 
to  appropriate  to  one  man  the  property  and  money  of  another, 

I  See  also  Q  Story  Eq.  Jurisp.  §  799,  b.  and  note.    jd.  §  1337,  §  1238. 
9  Ibid. 
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wbo  is  in  no  default  f     The  argument,  I  am  aware,  is,  that 

'    the  inomeni  [lie  house  h  built,  it  belongs  to  the  owner  of  llie 
land  by  mere  operation  of  law  ;  and  tliai  he  may  certainly  pos- 
sess and  enjoy  his  owq.     But  iliis  is   merely  staling  ihe  tech- 
nical rule  of  law,  by  which  the  true  owner  seeks  to  hold,  what, 
in  a  jusi  sense,  he  never  had  the  slightest  title  to,  that  Is,  the 
house.     It  is  not  answering  the  objection  ;  but  merely  and 
'    dryly  staling,  that  the  law  so  holds.    But,  then,  admitting  this 
'    to  be  so,  does  it  not  furniriii  a  strong  ground  why  equity  should 
^iijterpose,  and  grant  relief  ? 

1  have  ventured  to  suggest,  that  the  claim  of  the  bona  fidt 
purchaser,  under  such  circumstances,  Is  founded  in  equity.  I 
think  ii  founded  in  the  highest  equity  ;  and  in  this  view  of  the 
matter,  I  am  supported  by  the  positive  dictates  of  the  Roman 
law.  The  passage  already  cited,  shows  it  to  be  founded  in  the 
clearest  natural  equity,  /wre  naluree  leguuni  e»(.  And  the  Ro- 
man law  treats  the  claim  of  the  true  owner,  without  making  any 
compensation,  under  such  circumstances,  as  a  case  of  fraud  or 
ill  faith.  Cerle  (say  the  Institutes)  iU\id  comtat ;  si  in  pot- 
sessione  conalitttio  cedijicalore,  soli  Dominus  pelat  domum 
suam  esse,  me  soleat  pretium  maleritE  tl  mtrctdes  fiiliroritm  ; 
posse  eum  per  exceptiontm  doli  mait  reptlU  ;  utique  si  borne 
jidei  possessor,  qvi  tediJicavU.  JVam  scitnli,  o/tenum  solum 
esse,  potest  objici  culpa,  quod  adificavetil  lemcre  in  eo  solo,  quod 
intetliftebat  alienum  esse.'  It  is  a  grave  mistake,  sometimes 
made,  tiiat  the  Roman  law  merely  confined  its  equity  or  reme- 
dial justice,  on  this  subject,  to  a  mere  reduciioii  from  the 
amount  of  the  rents  and  profits  of  the  land.^  The  general 
doctrine  is  fully  expounded  and  sujiported  In  the  Digest,  where 
it  is  applied,  not  to  all  expenditures  upon  the  estate,  but  to 

1  Just.  Inat.  lib.  2,  lit.  I,  I  30,  §  32.    2  Story  on  Eq.  Jiirisp.  5  799,  b. 
Vinn.  Cora,  id  Inst.  lib.  2,  Ut.  I,  §30,  n.  3,  4,  p.  191,  1!I5. 
"  See  Green  v.  Biddte  (8  Wheat  R.  79, 80). 
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fuch  expenditures  only  as  have  enhanced  the  value  of  the 
estate,  (qutUentu  preii$iwr  rta  facia  eii^y  and  beyond  what  he 
has  been  reimbursed  by  the  rents  and  profits.'  The  like  prin- 
ciple has  been  adopted  into  the  law  of  the  modern  nations, 
which  have  derived  their  jurisprudence  from  the  Roman  law  ; 
and  it  is  especially  recognised  in  France,  and  enforced  by 
Pothier,  with  his  accustomed  strong  sense  of  equity,  and  gen- 
eral justice,  and  urgent  reasoning.'  Indeed,  some  jurists,  and 
among  them  Cujacius,  insist,  contrary  to  the  Roman  law,  that 
even  a  mala  fide  possessor  ought  to  have  an  allowance  of  all 
expenses,  which  have  enhanced  the  value  of  the  estate,  so  far 
as  the  increased  value  exists.^ 

The  law  of  Scotland  has  allowed  the  like  recompense  to 
bona  fide  possessors,  making  valuable  and  permanent  improve- 
ments ;  and  some  of  the  jurists  of  that  country  have  extended 
the  benefit  to  mala  fide  possessors  to  a  limited  extent.^  The 
law  of  Spain  affords  the  like  protection  and  recompense  to 
band  fide  possessors,  as  founded  in  natural  justice  and  equity.^ 
Grotius,  Puffendorf,  and  Rutherforth,  all  affirm  the  same  doc- 
trine, as  founded  in  the  truest  principles  ex  aqao  el  bono  J 

There  is  still  another  broad  principle  of  the  Roman  law, 

1  Dig.  lib.  20,  tit  1, 1. 29,  §  2.    Dig.  lib.  6,  tit  1, 1. 65.    Id.  1*38.  Po- 
thier Pand.  lib.  6,  tit  1,  n.  43,  44.  n.  45.  n.  4a  n.  4a 

3  Dig.  lib.  6,  Ut  ],  1.  4a 

'  Pothier  De  la  Propri^t^,  a.  343  to  n.  353.    Code  Civil  of  France, 
art  553,  555. 

4  Pothier  De  la  Propri^t^  n.  85a    Vino,  ad  Inst.  lib.  2,  tit  1,  L  30, 
n*  4,  p.  195. 

5  Bell  Comm.  on  Law  of  Scotland,  p.  139,  §  538.    Ersk.  Inst  b.  3, 
tit  1,  §  11.     ]  Stair  Inst  b.  I,  tit  8,  §  6. 

6  1  Mor.  &  Carl.  Partid.  b.  3,  tit  28, 1.  41,  p.  357,  35a  Asa  &  Manu- 
el, Inst  of  Laws  of  Spain,  102. 

7  Grotius,  b.  2,  ch.  10,  §  1,  2,  a    Puffend.  Law  of  Nat  &  Nat  b.  4, 
ch.  7,  §  61.    Rutherf.  Inst  b.  I,  ch.  9,  $  4,  p.  7. 
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which  is  applicable  to  tbe  present  case.  It  is,  that  where  i 
bon&  jidt  possessor  or  purchaser  of  real  estate  pays  money  to 
dischai^e  any  existing  incumbrance  or  chaise  upoo  the  estate, 
having  no  notice  of  any  infirmity  in  his  title,  he  is  entitled  to 

be  ri'jiiiid  [lio  ariiouiit  of  hwch  jiriyiiicnt  by  llie  tnie  owner, 
seeking  to  recover  the  estate  from  liini.'  Now,  in  the  present 
case,  it  cannot  be  overlooked,  that  the  lands  of  the  testator, 
now  in  controversy,  were  sold  for  the  payment  of  his  jusl 
debts,  under  the  authority  of  law,  although  the  auihoriiy  was 
not  regularly  executed  by  the  adminisiralor  in  his  mode  of  sale, 
by  a  non-compliance  with  one  of  the  prerequisites.  It  was 
not,  therefore,  in  a  just  sense,  a  tortious  sale  ;  and  the  pro- 
ceeds thereof,  paid  by  the  purchaser,  have  gone  to  discharge 
the  debts  of  the  testator,  and  so  far  the  lands  in  the  hands  of 
the  defendant  (Boyd)  have  been  relieved  from  a  charge,  to 
which  ihey  were  liable  by  law.  So,  that  he  is  now  enjoying 
the  lauds,  free  from  a  charge,  which  in  conscience  and  equity,  be 
and  he  only,  and  not  the  purchaser,  ought  to  bear-  To  the 
extent  of  the  charge,  from  which  he  has  been  thus  relieved  by 
the  purchaser,  it  seems  to  me,  that  the  plaintiff',  claiming  under 
the  purchaser,  is  entitled  to  reimbursement,  in  order  to  avoid  a 
circuity  of  action,  to  get  back  the  money  from  the  administra- 
tor, and  thus  subject  the  lands  to  a  new  sale,  or,  at  least,  in 
his  favor,  in  equity  lo  the  old  charge.  I  confess  myself  to  be 
unwilling  to  resort  lo  such  a  circuity,  in  order  to  do  justice, 
where  upon  the  principles  of  equity  the  merits  of  the  case  can 
be  reached  by  affecting  the  lands  directly  with  a  charge,  to 
which  they  are  tx  ttqm  ei  bono,  in  the  hands  of  the  present 
defendant,  clearly  liable. 

These  considerations  have  been  suggested,  because  they 

1  Dig.  lib.  e,  tiL  1,  I.  *i5.    Pothier  Pand.  lib.  G,  tiL  ],  n.  43.    Pothier 
1)l'  la  Prupri^te,  n.  343. 
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greatly  weigh  in  my  own  mind,  after  repeated  deliberations  on 
the  subject.  They,  however,  will  remain  open  for  considera- 
tion upon  the  report  of  the  master,  and  do  not  positively  re- 
quire to  be  decided,  until  all  the  equities  between  the  parties 
are  brought  by  his  report  fully  before  the  Court.  At  present, 
it  is  ordered  to  be  referred  to^the  master  to  take  an  account  of 
the  enhanced  value  of  the  premises,  by  the  meliorations  and 
improvements  of  the  plaintiff,  and  those,  under  whom  he  claims, 
after  deducting  all  the  rents  and  profits  received  by  the  plain- 
tiff, and  those,  under  whom  he  claims  ;  and  all  other  matters 
will  be  reserved  for  the  consideration  of  the  Court  upon  the 
coming  in  of  his  report. 


Henry  Webster  v.  Caleb  Gilman. 

A  mere  non-pofleeasioD  of  real  estate  bj  the  devisee  under  a  deviaei  short  of 
the  period,  prescribed  by  the  Statute  of  Limitations  to  bar  a  right  of  entry, 
does  not  amount  to  a  positive  renunciation  or  disclaimer  of  the  devise,  or  to 
proof  thereof,  on  the  part  of  the  derisee. 

^ofe,  Whether  by  our  law,  any  renunciation  or  disclaimer,  not  by  deed  or 
matter  of  record,  would  be  an  extinguishment  of  the  right  of  the  devisee. 
At  all  eyents,  it  should  be  evidenced  by  some  solemn  act  or  acknowledg- 
ment in  writing,  or  by  some  such  open  and  positive  act,  as  will  prevent  all 
future  cavil,  and  operate  as  a  gwui  estoppel. 

A  tenant  in  fee  simple  cannot  maintain  a  writ  of  entry,  founded  upon  his  sup- 
posed seisin  of  a  freehold  only ;  for  he  has  no  such  estate  separate  from  the 
entire  fee.  But  he  must  count  according  to  the  fact,  upon  his  own  seisin 
in  fee  simple.  The  same  is  the  case  with  a  tenant  in  fee  tail ;  and  his  ap- 
propriate remedy  is  by  a  writ  of  formedon,  and  not  by  a  writ  of  entry. 

Where  a  devisee  of  a  life  estate  makes  a  conveyance  thereof,  at  a  time  when 
she  is  disseised  of  the  premises,  the  conveyance  is  inoperative. 

Where  a  devisee  in  remainder  in  fee  purchases  the  life  estate,  he  becomes 
tenant  in  fee  simple,  and  the  life  estate  becomes  merged  in  the  remainder. 

Where  there  is  a  devise  to  A.  for  life,  remainder  to  B.  and  C,  to  preserve 


1 


y 


■honld  renouniie  or  diaclum  the  life  eat&te,  the  wibtequCDt  remunderm  to  B. 
and  C.  would  immediklel;  take  effect,  and  to  preserre  the  ooDlhigeiit  re- 
nuinder  to  the  ierae  of  A.  in  tail  male. 

Writ  of  cQiry,  daled  llie  15lh  of  February,  1838.  Tlie 
demandaot,  describing  kimsclf  as  an  alien,  subject  of  Greal 
Sriiaiu,  and  averring,  thai  he  had  never  been  a  ciiizen  of  ihe 
United  States,  or  any  pari  of  the  same,  in  his  counl  demanded 
a  certain  tract  of  land,  situated  in  Mercer,  in  itie  County  of 
Somerset,  and  State  of  Maine,  being  part  of  tlie  Cfleen  mile 
lot  D.  2,  formerly  a  ponioo  of  tlie  Plymouth  Company  Pro- 
prietary Lands  on  the  Kennebec,  of  which  the  demandant 
claimed  to  have  been  seised  in  his  demesne  as  of  freehold 
within  twenty  years,  and  complained  of  a  disseisin  done  by 
the  defendant.  The  tenant  pleaded,  that  he  did  not  disseise, 
&c.  ;  and  upon  that,  issue  was  joined,  and  the  cause  was  com- 
mitted to  the  jury.  At  the  trial,  the  demandant  proved,  ihat 
lot  D.  2,  which,  it  was  admitted,  embraced  the  demanded 
premises,  was  originally  granted  and  assigned  by  the  proprie- 
tors of  the  Kennebec  purchase,  whose  tide  was  deduced  from 
the  ancient  colony  of  New  Plymouth,  to  Floreniius  Vassal,  of 
London,  bis  heirs  and  assigns,  December  !2ih,  1770,  accord- 
ing to  a  copy  in  the  case,  taken  from  the  Proprietary  Records, 
Book  3d,  page  22,  in  pursuance  of  a  vote  extracted  from  the 
Records,  in  same  volume,  pages  29-53. 

Florentius  Vassal  made  his  will,  disposing  of  tiiis,  among 
other  portions  of  his  estate,  September  20lh,  1777,  and  he 
died  in  the  course  of  the  following  year.  The  will  was  proved 
{as  appears  by  the  copy  filed  in  the  case)  in  the  Prerogative 
Court  of  Canterbury,  on  September  14ih,  1778  ;  and  an  ex- 
emplification of  it  was  eshibiied,  which  had  been  filed  aod 
recorded  in  the  probate  office  for  the  County  of  Konnehec, 
under  the  law  of  the  Stale  of  Maine. 
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By  this  will,  tb«  testator  devised  certaio  plantations  in  the 
Island  of  Jamaica,  and  also  all  bis  ^<  lands,  tenements,  and 
hereditaments  whatsoever,  situate  and  being  in  New  England, 
in  North  America,  and  all  his  estates,  right,  and  interest  there* 
in,"  to  the  Right  Hon.  Hugh  Lord  Viscount  Falmouth,  the 
Right  Hon.  William  Wildman,  Lord  Viscount  Barrmgton, 
and  Charles  Spooner,  Esquire,  and  their  heirs,  to  the  uses, 
and  upon  the  trusts,  and  for  the  interests  and  purposes,  and 
with,  under,  and  subject  to,  the  powers,  provisoes,  and  decla- 
rations thereinafter  limited,  declared,  and  expressed,  as  to, 
for,  and  concerning  one  of  the  aforesaid  plantations,  caUed 
Sweet  River,  &c.,  and  also  as  to,  for,  and  concerning  all  my 
lands,  tenements,  and  hereditaments  whatsoever,  situate,  lying, 
and  being  in  New  England  aforesaid,  as  follows. 

To  the  use  of  bis  son  Richard  Vassal  and  his  assigns  for 
and  during  his  life ;  and  from  and  after  the  determination  of 
that  estate  by  forfeiture  or  otherwise,  during  the  life  of  the 
said  Richard,  to  the  use  of  the  said  trustees  and  their  heirs, 
during  the  life  of  the  said  Richard,  in  trust  to  preserve  the 
contingent  uses  and  estates  thereinafter  mentioned  from  being 
defeated  or  destroyed ;  and  for  that  purpose  to  make  entries 
and  bring  actions,  as  occasion  shall  be  or  require,  &;c. ;  and  from 
and  after  the  death  of  the  said  Richard,  to  the  use  of  all  and 
every  the  son  and  sons  of  the  body  of  the  said  Richard,  be- 
gotten or  to  be  begotten,  to  be  equally  divided  between  or 
among  his  said  sons,  if  more  than  one,  share  and  share  alike, 
and  they  to  take  as  tenants  in  common,  and  not  as  joint  tenants, 
and  the  several  and  respective  heirs  male  of  the  body  and 
bodies  of  such  son  and  sons,  there  being  more  than  one  ;  and 
on  failure  of  such  issue  male  of  his  or  their  body  or  bodies  re- 
spectively, then  as  to  the  part  and  share  or  parts  and  shares  of 
and  in  the  said  premises,  as  well  originally  belonging  to,  or 
accruing,  or  devolving  upon  such  son  or  sons  by  survivorship. 


Wabtter  «.  Oilman. 

the  same  shall,  so  often  as  it  shall  happen,  go  and  remain  unto 
and  to  the  use  of  the  survivors  and  survivor  and  others  and 
other  of  the  said  sons,  and  to  the  heirs  male  of  the  bodies  and 
body  of  such  surviving  and  other  sons,  if  more  than  one,  to 

lake  in  equal  shares  as  tenanls  in  common,  and  not  as  joint 
tenants,  and  if  the  issue  male  of  all  such  sons  save  one  shall 
fail,  or  if  there  shall  be  but  one  son,  then  to  such  or  remaining 
son  and  the  heirs  male  of  his  body  issuing  ;  and  for  default  of 
such  issue,  to  the  use  of  William  Dickenson  and  William 
Smith,  and  the  survivor  of  them,  and  the  executors,  adminis- 
trators, and  assigns  of  such  survivor,  for  the  full  end  and  term 
of  six  hundred  years,  to  commence  and  be  computed  from  the 
failure  of  such  issue  male  of  the  said  Richard,  and  thence- 
forth fully  to  be  completed  and  ended,  without  impeachment  of 
waste,  upon  the  trusts  for  the  intents  and  purposes,  and  under 
and  subject  to  the  provisoes  thereinafter  expressed,  of  and 
concerning  the  same  term  ;  and  from  and  immediately  after 
the  end,  expiration,  or  other  soever  determination  of  the  said 
term,  and  in  the  meantime,  subject  thereby  and  to  the  trusts 
thereof,  lo  the  use  of  Elizabeth  Vassal,  the  then  only  daughter 
of  the  said  Richard  Vassal,  and  her  assigns  for  and  dining  her 
hfe,  and  from  and  immediately  after  the  determination  of  that 
estate  by  forfeiture  or  otherwise,  during  the  life  of  the  said 
Elizabeth,  to  the  said  trustees,  Lord  Viscount  Falmouth, 
Lord  Viscount  Barringlon,  and  Charles  Spooner,  and  their 
heirs,  during  the  life  of  the  said  Elizabeth,  in  trust  by  the 
ways  and  means  before  mentioned  to  preserve  the  contingent 
uses  and  estates  thereinafter  mentioned  from  being  defeated  or 
destroyed,  &c.  &c, ;  and  from  and  immediately  after  the  de- 
cease of  the  said  Elizabeth,  to  the  use  of  all  and  every  the  son 
and  sons  of  the  said  Elizabeth  to  be  begotten,  lo  be  divided 
amongst  such  sons,  if  more  than  one,  share  and  share  alike, 
and  they  to  take  as  tenants  in  common,  and  not  as  joint  ten- 
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aots,  and  the  several  and  respective  heirs  male  of  the  body 
and  bodies  of  all  and  every  such  sod  issuing  ;  and  in  case  of  the 
decease  of  any  such  son  or  sons,  there  being  more  than  one, 
and  failure  of  such  issue  male  of  his  or  their  body  or  bodies 
respectively,  then  as  to  the  part  or  share  or  parts  or  shares  of 
and  in  the  said  premises,  as  well  originally  belonging  to,  as 
accruing  or  devolving  upon  such  son  or  sons  by  survivorship, 
the  same  shall  from  time  to  time,  as  often  as  it  shall  so  happen, 
go,  remain,  and  accrue  unto  the  use  of  the  survivors  and  sur- 
vivor, others  and  other  of  the  said  sons  and  the  heirs  male  of 
the  body  and  bodies  of  such  surviving  and  other  son  and  sons 
respectively,  such  surviving  and  other  sons,  if  more  than  one, 
to  take  also  in  equal  shares  as  tenants  in  common,  and  not  as 
joint  tenants  ;  and  if  the  issue  male  of  all  such  sons  save  one 
shall  fail,  and  if  there  shall  be  but  one  such  son,  then  to  such 
one  or  remaining  son  and  the  heirs  male  of  his  body  issuing  ; 
then  to  the  use  of  the  second  and  every  other  daughter  and 
daughters  of  the  body  of  the  said  Richard,  &c.  &c. 

Richard  Vassal  died  about  the  year  1795,  leaving  only  one 
child,  Elizabeth  Vassal,  who  afterwards  intermarried,  first, 
with  Sir- Godfrey  Webster,  deceased,  by  whom  she  had  issue, 
two  sbns,  viz.  Sir  Godfrey  Vassal  Webster,  since  deceased, 
and  Henry  Webster,  the  demandant.  The  said  Elizabeth 
afterwards,  in  the  year  1797,  married  Richard  Henry  Fox, 
Lord  Holland,  by  whom  she  had  issue,  one  son,  Henry  Ed- 
ward Fox.  The  pedigree,  &c.  were  proved  by  the  depo- 
sitions of  Charles  Rose  Ellis,  Baron  Seaford,  &c.  and  William 
Hughues  Brabant,  Esq.,  solicitor,  which  are  in  the  case. 
Brabant  testified,  that  all  the  charges  upon  lands  devised  by  the 
will  (which  were  designed  to  raise  portions  for  younger  daugh- 
ters of  Richard,  and  certain  annuities)  bad  been,  to  the  best 
of  his  knowledge  and  belief,  disdinrsed  or  satisfied  *,  and  that 
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there  were  no  outstanding  terms  under  the  will  unsatisfied ;  and 
that  those  lands  were  not  now  subject  to  any  life  estate,  other 
than  that  of  Lord  and  Lady  Holland ;  nor  to  any  estate  for 
years,  created  by  the  last  will  of  Florentius  Vassal.  To  such 
facts,  as  he  testified  to,  he  came  to  the  knowledge  by  being 
solicitor  to  the  late  Sir  Godfrey  Webster,  last  deceased,  and 
Colonel  Henry  Webster,  the  plaintiff,  and  from  documents  in 
his  hands,  as  their  solicitor,  and  in  relation  to  the  above  facts 
particularly  from  personal  inquiries  made  by  him,  as  such  soli* 
citor.  To  which  testimony  objections  were  taken  at  the  tria], 
as  incompetent ;  but  for  the  purposes  of  the  trial  they  were 
overruled. 

Lord  Seaford  testified,  that  he  was  acquainted  with  Richard 
Vassal  from  about  the  year  1779  until  he  died,  about  the  year 
1795  ;  that  he  was  acquainted  with  Elizabeth  Vassal,  now 
Lady  Holland,  and  her  family  ;  that  he  had  resided  at  different 
periods  in  the  Island  of  Jamaica,  where  the  plantations  devised 
by  the  will  of  Florentius  Vassal  lay  ;  that  these  plantations 
were  held  pursuant  to  the  will  of  Florentius  Vassal,  and  con- 
tinued to  be  held  and  possessed  under  the  same,  by  Lady 
Holland  or  her  husband,  Lord  Holland  ;  and  that  the  former 
lands  of  the  said  Florentius  were  not,  to  his  knowledge,  sub- 
ject to  any  life  estate,  other  than  that  of  Lord  and  Lady  Hol- 
land, or  to  any  estate  for  years,  created  by  the  will  of  the  said 
Florentius.  To  which  testimony,  also,  objections  were  taken 
at  the  trial,  as  incompetent ;  but  for  the  purposes  of  the  trial 
they  were  overruled. 

The  facts  stated  by  Lord  Seaford,  so  far  as  they  did  not 
lie  within  his  own  knowledge,  he  derived  from  general  repu- 
tation, and  what  he  always  understood,  and  heard,  and  be- 
lieved, at  the  different  times  referred  to,  from  members  of 
the  family  of  Richard  Vassal  and  Lady  Holland,  and  persons 
connected  with  it 
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Tbe  demandaDt's  counsel  introduced  a  deed  from  Lord  and 
Lady  Holland,  bearing  date  the  30tb  of  January,  1836,  re- 
leasing and  surrendering  to  the  demandant  all  her  right  to  the 
premises,  which  was  duly  acknowledged  and  recorded,  and  the 
execution  proved  by  one  of  the  attesting  witnesses.  And 
be  also  proved  an  entry  upon  the  premises  by  Sylvanus  W. 
Robinson,  Esq.,  on  behalf  of  the  plaintiff,  November  3d, 
1837. 

The  defendant  produced  the  testimony  of  witnesses  to 
prove  bis  possession  of  the  property,  and  to  disprove  the 
seisin  of  Lord  and  Lady  Holland  at  the  time  of  the  execu- 
tion of  the  said  deed,  and  for  a  period  long  prior  thereto. 

Asa  Clark  testified,  that  in  the  year  1798,  when  he  first 
became  acquainted  in  that  vicinity,  the  said  Gilman  was  then 
making  improvements  on  the  land  by  clearing  the  same  ;  that 
there  were  trees  cut  on  the  said  lot,  which  must  have  been 
cut  as  early  as  June,  1797  ;  that  in  1799,  the  said  Gil- 
man  claimed  all  the  land,  which  be  now  occupies  ;  that  the 
witness  then  knew  the  lines,  which  embraced  that  claim,  and 
has  no  reason  to  doubt,  that  he  claimed  the  same,  when  he 
first  began  his  improvements,  as  supposed  in  1797,  and  that 
Gilman  moved  his  family  on  to  the  land  in  the  Spring  of  1801. 

John  Longley  testified,  that  in  June,  1798,  or  1799,  he 
put  up  a  barn  frame  for  the  said  Gilman  on  the  land  ;  and  at 
that  time  he  had  made  considerable  improvement  on  the 
place  by  clearing  and  cultivating  the  land  and  raising  crops, 
and  that  from  the  appearance  some  one  must  have  been  there 
occupying  the  place,  as  a  farm,  at  least  two  years  ;  and  that 
the  said  Gilman  had  been  in  possession  of  the  same  land 
ever  since  the  putting  up  of  the  bam  frame. 

Simeon  Robbins  also  testified,  that  he  bad  known  the  lines 
of  the  said  Gilman's  farm  for  thirty  vear^  )  ^^^7  ^^i'g  visible 
and  clearly  indicated  and  embrace^  .,  ^  \and,  which  had  always 
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been  occupied  during  that  time  ;  and  the  larger  part  of  it  had 
been  surrounded  hj  fences,  since  he  first  had  knowledge  of  it. 

WiUiam  Farnsworth  testified,  that  he  assisted  the  defendant 
in  moving  his  family  on  to  that  farm,  in  March  or  April, 
1801  ;  at  which  time  he  had  buildings  erected  on  the  farm  ; 
and  previous  to  that  time  the  witness  had  been  on  the  prem- 
ises and  seen  improvements  making  thereon  by  the  clearing  of 
the  land. 

The  same  witnesses  testified  generally,  that  this  possession, 
so  far  as  they  respectively  know,  was  open,  notorious,  exclu- 
sive, and  comporting  with  the  ordinary  management  of  similar 
estates  in  the  possession  and  occupancy  of  those,  who  have 
title  thereto,  or  satisfactorily  indicative  of  such  exercise  of 
ownership,  as  is  usual  on  the  improvement  of  a  farm  by  its 
owner. 

A  verdict  was  thereupon  taken  for  the  tenant  under  direc- 
tion of  the  Court,  and  the  cause  continued  niri  for  the  con- 
sideration of  any  questions  of  law,  arising  upon  the  effect  of  the 
provisions  of  the  will,  and  the  facts  proved  in  the  case. 

The  argument  of  the  counsel  for  the  tenant  was  then  in  part 
heard,  but  upon  an  intimation  of  the  Court,  that  there  was  a 
fatal  objection  to  the  suit,  the  counsel  declined  to  argue 
further. 

The  cause  was  afterwards  argued  by  E,  E.  DaveU  and 
Charle8  8.  DaveUj  for  the  demandant,  and  by  Tenney  and 
Prebki  for  the  tenant. 

The  argument  for  the  demandant  was  to  the  following 
effect :  —  The  tenant  relies  upon  his  possession  of  the  prem- 
ises for  forty  years,  as  proof  of  title  in  him.  At  common  law 
the  person,  having  the  right  of  property,  could  pursue  his 
remedy  at  any  time.  If  the  right  is  taken  away,  it  must  be  by 
statute.  But  the  Statute  of  Limitations,  Laws  of  Maine,  ch. 
62,  §4;  Laws  of  Massachusetts,  vol.  1,  ch.  13,  ^  4,  p.  325, 
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does  QOt  begin  to  run  against  a  party,  until  his  right  of  entry 
accrues.  Such  are  the  terms  of  the  statute.  We  expect  to 
show,  that  a  right  of  entry  has  accrued  to  the  demandant 
within  the  period  limited  ;  and  we  make  the  point,  that  adverse 
occupancy,  not  commencing  in  the  lifetime  of  the  testator,  will 
not  prevent  the  right  of  entry  from  accruing  to  him  in  re- 
mainder. Hunt  V.  Bourne  (2  Salk.  422  ;  S.  P.  1  Salk.  339)  ; 
Doe  d.  Cook  v.  Darners  (7  East,  299)  ;  WelU  v.  Prince  (9 
Mass.  508)  ;  Wallingfordy.  Hearl  (15  Mass.  471)  ;  Stevens 
V.  Winship  (1  Pick.  318)  ;  Jackson  v*  Schoonmaker  (4  Johns. 
890). 

We  shall  next  endeavour  to  show,  that  a  right  of  entry  has 
accrued  to  the  demandant ;  although  there  is  no  evidence  of  the 
death  of  Elizabeth,  we  contend,  that  there  is  evidence,  that 
she  refused  the  estate  devised.  And  when  the  devisee  of  a 
particular  estate  refuses,  he  in  remainder  may  enter  imme- 
diately. Shelly's  Case  (1  Coke,  101)  ;  Chedington^s  Case 
(1  Coke,  154) ;  Viner's  Abr.  Remainder  C.  2,  pi.  2  ;  Plow- 
den's  Rep.  544 ;  1  Eq.  Ca.  Abr.  216,  pi.  4  ;  Bac.  Abr. 
Rem.  and  Rev.  E. 

The  refusal  of  the  estate  devised  renders  that  portion  of  the 
devise  absolutely  void,  and  the  estate  must  go  immediately  to 
him  in  remainder.  Jlvelynn  v.  Ward  (1  Vesey,  Sen.  420) ; 
2  Brownlow,  247.  He  may  enter  immediately,  although 
this  is  not  according  to  the  terms  of  the  devise.  As  indeed 
it  must  generally  happen.  In  this  case  the  words  are  (after 
giving  a  life  estate  to  Elizabeth  Vassal,)  ^^  and  from  and  after 
her  decease  to  the  use  of  her  sons,"  &c.  The  law  construes 
this  to  mean,  from  and  after  the  termination  of  her  life  estate. 
In  neither  case  does  the  law  require  a  strict  adherence  to  the 
letter  of  the  devise.  8ince  in  the  former  the  remainder-man 
must  permit  strangers  to  occupy  the  land,  until  the  death  of 
the  tenant  for  life.     And  in  the  latter,  he  must  wait  until  the 
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terroiDatioD  of  a  life  estate,  which  never  comtDeDced.  Id 
either  case  the  intention  of  the  testator  would  be  defeated  bj 
interpreting  literally  bis  own  words. 

Such  a  construction  has  been  pat  upon  the  words  linmhig 
an  estate  opon  the  termination  of  an  estate  tail,  where  the  re- 
mainder is  limited  to  take  effect  ^^  apon  the  death  of  the  ten- 
ant  in  tail  without  issue,"  or  ^'  upon  failure  of  issue,"  or  ^^  for 
want  of  such  issue."  In  these  cases,  where  the  devise  in  tail 
has  become  void  by  the  devisee  dying  in  the  life  of  the  tes* 
tator,  those  next  in  remainder  have  not  been  compelled  to 
wait,  until  the  death  of  the  issue  of  such  tenants  in  tail,  which 
would  be  the  strict  construction  of  the  terms  of  the  devise  ; 
but  those  terms  have  been  held  merely  descriptive  of  the 
estate  previously  limited,  and,  this  estate  being  void,  the  sub- 
sequent limitation  takes  place.  Hation  v.  Simpson  (i  Vernon, 
722)  ;  Hartop's  Case  (Cro.  Efiz.  243)  ;  fVynn  v.  Wynn  (3 
Brown^s  Ca.  in  Pari.  95)  ;  QooduHghJt  v.  Wr^hJt  (1  P.  Wil- 
liams, 397  \  S.C.  I  Str.  25  ;  10  Mod.  370)  ;  Hodgson  v. 
Ambrose  (1  Doug.  337)  ;  Warner  v.  ff^Ue  (3  Brown's  Pari. 
Ca.  435),  same  law.  As  was  said  by  Lord  Mansfield  in 
Hodgson  V.  Ambrose^  so  we  say,  that  the  words,  ^^  and  after 
the  decease  of  the  said  Elizabeth,"  mean  the  same  thing  as, 
'^and  after  the  termination  of  the  said  life  estate  "  ;  and  that 
this  is  the  common  case  of  a  remainder  after  a  life  estate, 
where,  if  the  devisee  for  life  first  estate  never  takes  place,  he 
in  remainder  may  enter  immediately.  FulUr  v.  FfMer  (Cro. 
Eliz.  422,423). 

The  principle,  (which  is  the  same  in  estates  tail  and  for  life,) 
which  we  contend  for,  as  established  by  the  authorities  cited,  is 
this.  That  where  a  particular  estate  is  given  by  devise,  and 
a  remainder  over  is  given,  whether  the  remainder  is  limited  in 
general  terms,  upon  the  termination  of  the  particular  estate, 
or  is  limited  in  terms,  descriptive  of  the  mode,  in  which  such 
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particular  estate  usuaUy  determiaes,  and  it  turns  out,  that  the 
particular  estate  is  void,  the  estate  in  remainder  shall  vest  in 
possession  immediately.  The  intention  of  the  testator  to 
give  a  general  remainder  shall  not  be  defeated  by  the  par- 
ticular words  ;  but  they  are  construed  as  descriptive  of  the 
estate  previously  limited,  and  not  as  forming  a  condition  pre- 
cedent to  the  vesting  of  the  estate  in  remainder.  Thus, 
as  estates,  tail  are  usually  determined  by  the  ^'  death  of 
the  devisee  without  issue,"  ^'  by  the  failure  of  issue/'  &c. 
it  b  held,  that  the  limitation  to  the  remainder-man  upon 
these  contingencies  must  be  construed  as  a  general  remainder 
over.  And  we  contend,  that  the  remamder  over  in  the  pres- 
ent case  should  be  construed  in  the  same  way,  since  estates 
for  life  are  usually  determined  by  the  death  of  the  tenant  for 
life.  Taking  it  to  be  established,  that  the  deroandant^s  right 
of  entry  accrued  upon  the  refusal  of  Elizabeth  Vassal  to  take 
the  estate,  we  proceed  to  the  consideration,  in  what  manner 
and  at  what  time  this  refusal  was  given. 

No  precise  form  is  necessary  to  constitute  a  refusal  or  dis- 
claimer of  a  devise.  It  was  formerly  said,  that  it  must  be 
evidenced  by  matter  of  record,  and  it  was  held  in  Creto  v. 
Dieken  (4  Vesey,  97),  where  there  was  a  devise  to  trustees, 
and  one  of  them  released  and  conveyed  his  right  to  his  co-trus- 
tee by  deed,  that  this  was  not  a  good  disclaimer  of  the  trust. 
The  same  law  was  attempted  to  be  maintained  in  Nicholson 
V.  Wordmorth  (2  Swanston,  365)  ;  but  Lord  Eldon  held 
the  release  by  deed  sufficient  to  enable  the  remaining  trustees 
to  act  alone. 

It  is  not  necessary,  that  the  disclaimer  should  be  by  matter 
of  record  ;  neither  must  it  be  by  deed.  Banifantv.  Sir  Rieh- 
ard  Greenfield  (1  Leon.  60  ;  S.  C.  Cro.  Eliz.  80)  ;  Smiih 
V.  Wheeler  (i  Yentris,  128)  ;  4  Kent's  Comm.  533  ;  Shep. 
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Touchstone,  Testament,  p.  452 ;  Towmton  v.  Ttckell  (3  B. 
&  Aid.  31).  Any  Dels  of  the  devisee,  which  evidence  uo- 
equirocally  his  intention  to  refuse  the  devise,  will  amount  to  a 

disclaimer  of  the  devise.  Plowden  R.  543  ;  1  Powell  on  De- 
vises, 429  ;  5  Barton's  Conveyancing,  192  ;  Jt'ard  v.  Ward 
(16  Pick.  511,  525). 

This  is  apparent  in  the  familiar  case  of  a  testator,  devising 
to  a  third  person  properly,  claimed  by  another  devisee  under 
the  will,  and  the  devisee  still  claims  the  properly  in  opposi- 
tion 10  the  will.  This  act  is  a  waiver  or  disclaimer  of  the 
benefit  of  the  devise.  So,  in  all  other  cases  of  implied  condi- 
tions, if  (he  devisee  neglects  to  comply  with  ihem,  the  law 
presumes,  that  he  does  not  accept  the  devise.  So,  in  all  cases 
of  election.  Upon  the  most  thorough  examination,  which  we 
have  been  able  to  give  to  this  point,  we  do  not  find,  that  the 
refusal  of  a  devise  is  governed  by  principles  at  all  different 
from  those  governing  the  refusal  of  an  estate  conveyed  by 
deed  poll,  or  any  other  onesided  contract,  viz.  to  make  it 
binding,  the  grantee  must  accept  it  ;  and  whatever  evidences, 
that  he  does  not  accept,  is  a  valid  disclaimer.  This  is  a  rule 
of  such  simple  common  sense,  that  it  may  seem  a  waste  of 
time  to  cite  so  many  authorities,  in  support  of  it.  But  ever 
since  Crewe  v.  Dicktn,  the  point  has  been  a  subject  of  grave 
doubt  with  the  judges,  and  is  marked  with  a  query  by  the 
reporters.  And  yet  there  are  but  two  decisions,  which  are 
not  in  accordance  with  ii ;  and  they  are  perfectly  reconcilable 
to  it,  viz.  Crewie  v.  Dicken,  which  went  on  the  ground,  that 
there  was  an  acceptance  by  the  trustee  (which  is  opposed  to 
J^ichoUon  V.  fVordswortk)  and  the  case  of  Doe  v.  Smith 
(6  B.  &Cressw.  112), 

These  cases  have  been  allowed  to  throw  a  cloud  over  the 
point,  so  that  it  has  been  considered  doubtful,  whether  a  man 
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could  by  will  'fasten  an  estate  upon  another,  from  which  he 
could  not  free  himself  without  trouble  and  expense.  Chan- 
cellor Kent  merely  says,  that  a  man  is  not  bound  to  accept  a 
devise  to  him  nolens  volens. 

According  to  the  rule,  for  which  we  contend,  a  verbal  refus- 
al, or  acts  showing  an  intention  to  refuse,  or  a  passive  refusal, 
are  all  good  disclaimers  of  an  estate  devised,  provided  they 
evidence  the  intention  unequivocally.  Elizabeth  Vassal  dis- 
claimed the  devise  of  the  land  in  dispute  by  positively  refusing 
to  accept  it.  She  utterly  neglected  to  take  any  steps  to  se- 
cure the  land  devised,  or  in  any  manner  to  take  or  claim  any 
benefit  from  the  land,  until  her  right  to  do  so  was  taken  away 
by  the  Statute  of  Limitations.  It  is  difficult  to  conceive  a 
more  deliberate  refusal  of  a  devise  than  such  conduct  evinces, 
—  a  refusal  in  fact.  And  the  law  would  imperatively  imply  a 
refusal,  under  such  circumstances,  on  the  ground,  that  it  is 
thwarting  the  intention  of  the  testator;  for  nothing  could  be 
more  directly  opposed  to  it,  than  that  the  lands  should  go  into 
the  possession  of  a  stranger,  because  the  devisee  would  neith- 
er take  them  herself,  nor,  by  a  formal  disclaimer,  suffer  the 
devise  over  to  take  effect. 

There  are  several  reasons,  why  this  period  should  be  fixed 
upon,  as  that  at  which  the  refusal  of  the  devise  is  evidenced  ; 
and  we  therefore  make  the  point,  that  when  the  devisee  of  a 
particular  estate  neglects  to  enter,  until  he  is  bound  by  the 
statute  of  limitations,  this  amounts  to  a  refusal  of  the  devise. 

One  very  obvious  reason  in  its  favor  is,  that  it  is  the  period, 
at  which  the  devisee  suffers  all  practicable  means  of  asserting 
his  right  to  drop,  since  a  devise  is  utterly  without  remedy, 
when  the  right  of  entry  is  gone.  Practically,  a  devisee  takes 
nothing  but  a  right  of  entry.  Secondly,  it  defeats  the  inten- 
tion of  the  testator  to  suffer  a  stranger  to  enjoy  an  estate,  which 
he  wished  to  keep  in  a  particular  line.    Thirdly,  it  takes  away 
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the  right  of  the  remaiDder-iuao,  since  the  disseieer  can  commit 
waste,  to  the  utter  destruction  of  the  estate  in  remainder,  and 
there  could  be  no  legal  remedy  against  him  ;  he  claiming  the 
fee,  and  no  one  else  having  a  right  to  enter  upon  him.  And 
this  rule  is  supported  by  authority.  Welb  v.  Prince  (9  Mass. 
R.  608). 

This  brings  us  to  the  consideration,  at  what  time  the  right  of 
entry  of  Elizabeth  Vassal  was  lost.  Laws  of  Mass.  ch.  13, 
§4,  (vol.  1,  p.  238),  and  Laws  of  Maine,  ch.  62,  §4.  By 
the  enactment,  she  had  twenty  years,  from  the  time  the  adverse 
occupancy  commenced,  to  exercise  her  right,  and  by  the  pro- 
viso in  favor  of  persons  beyond  seas,  she  had  ten  additional 
years.  It  appears,  from  the  evidence,  that  Gilman  began  to 
occupy  the  land  in  1798,  therefore  Elizabeth  Vassal's  right 
expired  in  1828  ;  and  then,  as  we  contend,  and  according  to  the 
above  case,  a  right  of  entry  accrued  to  the  demandant,  Web- 
ster, which  be  had  twenty  years  to  improve  ;  and  accordingly 
entry  was  made  on  the  land,  on  his  behalf,  by  Robinson,  No- 
vember 3d,  1837. 

If  the  Court  rule,  that  this  point  is  not  sustainable,  but  that 
a  shadow  of  right  still  abides  in  the  tenant  for  life,  sufficient  to 
prevent  the  entry  of  the  remainder-man,  then  we  ask  the  con- 
sideration of  the  Court  to  the  question,  whether  it  is  possible 
for  the  particular  tenant,  in  any  mode,  to  refuse  the  devise  af- 
ter her  right  of  entry  is  gone.  If  not,  whether  this  is  not  an 
additional  reason  for  confirming  the  rule  laid  down  in  fVelU  v. 
Prince.  If  it  is  in  her  power  to  disclaim,  a  disclaimer  by 
deed  is  certainly  a  good  one,  according  to  the  authorities. 
And  we  offer  the  deed  of  Lord  and  Lady  Holland,  by  which 
they  released  to  the  remainder-man  all  their  interest  under  the 
devise.  This  deed  cannot  operate  as  such,  since  there  was  no 
seisin  in  Elizabeth  ;  but  it  may  operate  as  a  disclaimer,  or  a  re- 
fusal ;  that  is,  though  it  cannot  convey  a  right,  it  can  remove  an 
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impediment  to  the  enjoyment  of  this  right.  Goodtitle  v.  Bay- 
ley  (Cowper's  Rep.  600).  Sbep.  Touch.  79.  Jackson  y. 
Schocnmaker  (2  Johns.  R.  233,  234).  This  deed  would  op* 
erate  as  a  disclaimer  of  the  devise,  if  such  a  disclaimer  is  ade- 
quate to  effect  the  intention  of  the  parties. 

Under  it,  a  right  of  entry  accrued  in  1836  to  the  demandant 
as  reversioner,  and  his  right  was  perfected  by  an  entry  made 
on  his  behalf  in  1837. 

Stort  J.  This  cause  has  been  very  well  argued  ;  but, 
upon  the  actual  posture  of  the  pleadings  and  evidence,  we 
do  not  entertain  any  doubt  whatsoever,  that  our  judgment 
ought  to  be  for  the  tenant. 

The  writ  is  a  writ  of  entry,  brought  by  the  demandant, 
counting  upon  his  own  seisin  within  twenty  years,  as  of  a 
freehold  ;  and  upon  the  general  issue  of  nul  dUseisiriy  the 
cause  came  on  for  trial.  The  title  of  the  demandant  may  be 
shortly  stated,  as  arising  in  this  manner.  Florentius  Vassal 
(his  ancestor)  being  on  the  20th  of  September,  1777,  seised 
of  the  demanded  premises,  made  his  will,  and  thereby  devised 
the  same  to  Lord  Viscount  Falmouth,  Lord  Viscount  Barring- 
ton,  and  Charles  Spooner  and  their  heirs  upon  certain  trusts, 
viz.  to  the  use  of  bis  son,  Richard  Vassal,  and  his  assigns  for 
life,  and  upon  the  determination  of  that  life  estate  by  forfeiture 
or  otherwise,  to  the  use  of  the  trustees,  during  Richard's  life, 
to  preserve  contingent  remainders,  and,  after  the  death  of 
Richard,  to  the  use  of  his  sons,  as  tenants  in  common,  in  tail 
male,  with  cross  remainders  among  all  the  sons,  if  more  than 
one  ;  and  upon  default  of  such  issue  male,  if  any,  and  all  of 
the  sons,  to  William  Dickinson  and  William  Smith,  and  the 
survivor  of  them,  bis  executors,  administrators,  and  assigns, 
for  a  term  of  years,  upon  certain  trusts,  not  necessary  to  be 
stated,  and  which  are  admitted  to  have  been  completely  satis- 
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fied  ;  with  remainder,  subject  to  the  term,  to  Elizabeth  Vas- 
sal, the  theD  only  daughter  of  Richard,  for  her  life  ;  remainder 
to  the  original  trustees,  Lord  Falmouth,  Lord  Barrington,  and 
Charles  Spooner,  to  preserve  contingent  remainders  ;  remain- 
der to  the  sons  of  Elizabeth,  as  tenants  in  common,  in  tail 
male,  with  cross  remainders  ;  and  upon  failure  of  such  male 
issue  upon  certain  other  limitations  over. 

Richard  Vassal  died  without  leaving  any  issue  male  ;  and 
thereupon  according  to  the  terms  of  the  will,  Elizabeth  Vassal 
(now  Lady  Holland),  his  daughter,  became  entitled  to  a  life 
estate.  The  demandant  is  her  only  surviving  son,  and  of 
course  is  entitled,  as  heir  in  tail  in  remainder,  subject  to  her 
life  estate.  Lady  Holland  by  her  deed  in  the  case,  conveyed 
her  life  estate  in  the  premises  to  her  son,  Henry  Webster  ; 
and  he  now  claims  title  thereto  under  that  deed  in  the  present 
writ  of  entry. 

In  the  first  place,  then,  upon  the  posture  of  the  facts,  it  is 
plain,  that  the  deed  of  Lady  Holland  was  wholly  inoperative 
as  a  conveyance,  because  at  the  time  of  the  execution  thereof, 
Lady  Holland  was  disseised  of  the  premises  ;  and,  by  the  com- 
mon law,  which  is  our  law,  seisin  is  indispensable  to  the  due 
validity  and  operation  of  such  a  deed  of  conveyance. 

But,  then,  it  is  said,  that  Lady  Holland,  in  fact,  never  ac- 
cepted the  life  estate  in  the  premises  under  the  will,  but 
waived,  or  refused,  or  disclaimed  the  same  ;  and  that  her  ac- 
quiescence for  so  long  a  period,  without  asserting  any  right  of 
entry  or  possession,  is  a  sufficient  proof  thereof.  We  see  no 
reason  in  the  facts  of  the  case,  upon  which  such  a  conclusion 
can  be  legitimately  founded.  On  the  contrary,  her  deed  to 
her  son  is  cogent  evidence,  that  she  did  assert  her  title  under 
the  will,  and  meant  (although  ineffectually  in  point  of  law)  to 
convey  that  title  by  her  deed  to  her  son.  We  know  of  no 
rule  of  law,  by  which  a  mere  naked  non  possession,  or  noo 
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exercise  of  the  right  of  entry  and  possession  of  real  estate 
under  a  devise,  short  of  the  period,  prescribed  by  the  statute 
of  limitations  to  bar  a  right  of  entry,  is  held  to  amount  to  a 
positive  renunciation,  or  disclaimer  of  a  devise,  or  to  proof 
thereof.  It  may  be  even  doubtful,  whether  under  our  laws 
any  renunciation,  or  disclaimer,  not  by  deed  or  matter  of 
record,  would  be  an  extinguishment  of  the  right  of  the  devisee. 
But,  at  all  events,  it  should  be  evidenced  by  some  solemn  act 
or  acknowledgment  in  writing,  or  by  some  open  and  positive 
act  of  renunciation,  or  disclaimer,  which  will  prevent  all  future 
cavil,  and  operate  in  point  of  evidence,  as  a  quasi  estoppel. 

In  the  next  place,  if  Lady  Holland  had  renounced  or  dis- 
claimed her  title  to  the  demanded  premises  under  the  devise, 
bow  could  that  help  the  demandant  ?  The  determination  of 
her  estate  by  such  a  renunciation  or  disclaimer,  will  amount  to 
no  more  than  a  determination  thereof  in  her  lifetime,  in  the 
sense  of  the  will.  And  what  then  would  be  the  effect  ?  It 
would  vest  the  demanded  premises  in  the  trustees  to  preserve 
contingent  remainders  during  her  life,  leaving  the  remainder  in 
tail  male  to  her  issue  ;  that  is,  leaving  the  demandant,  Henry 
Webster,  tenant  in  tail  in  remainder.  There  is  no  pretence 
to  say,  that  the  trustees  have  renounced  their  trust  estates. 
They,  therefore,  under  such  circumstances  alone  would  now 
be  entitled  to  maintain  a  writ  of  entry,  for  the  recovery  of  the 
premises,  founded  upon  their  freehold.  So  that,  in  point  of 
law,  in  either  view,  the  present  writ  of  entry  brought  by  the 
demandant  upon  his  own  seisin  of  a  supposed  mere  freehold, 
is  entirely  disproved  by  the  facts ;  for  the  freehold  is  not  in 
him,  but  in  Lady  Holland,  or  in  the  trustees. 

In  the  next  and  last  place,  (to  view  the  case  most  favorably 
for  the  demandant,  according  to  the  argument,)  if  the  life  estate 
of  Lady  Holland  could  be  tre^*gj^  as  determined,  or  extin- 
guished, and  the  estate  of  the  ^.     .^eS)  ^^  preserve  contingent 
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remainders,  were  merged  in  the  remainder  vested  in  the  de- 
mandant, there  would  still  be  a  fatal  objectioq  to  the  present 
writ  of  entry,  sbce  it  is  founded  upon  the  seisin  of  a  mere 
freehold  by  the  demandant ;  whereas,  in  point  of  fact,  he 
would,  if  seised  at  all,  be,  under  such  circumstances,  seised  of 
a  fee  tail.  The  writ  is  not,  therefore,  supported  by  tbe  evi- 
dence, or  adapted  to  this  case.  A  tenant  in  fee  simple  cannot 
maintain  a  writ  of  entry  founded  upon  his  supposed  seisin  of 
a  freehold  only  ;  for  he  has  no  such  estate  separate  from  the 
entire  fee.  But  he  must  declare  according  to  the  truth  of  the 
case  upon  his  own  seisin  in  fee  simple.  A  tenant  in  fee  tail 
is  in  a  similar  predicament.  He  is  in  no  just  sense  seised  of  a 
freehold  only  ;  but  of  a  fee  tail.  His  appropriate  remedy  is 
by  a  writ  of  formedon  ;  and  not  by  a  writ  of  entry,  founded 
upon  a  mere  freehold.  The  writ,  therefore,  varies  from  the 
title,  and  is  not  maintainable- 

For  these  reasons  we  are  of  opinion,  that  judgment  ought 
to  pass  for  the  tenant  in  this  suit. 


John  CHicKEitiNa 

V, 

O10EON  Hatch  and  William  B.  Hatch. 

Where  an  interlocatory  decree  wu  made,  referring  it  t9  a  master,  to  ascertain 
and  report  to  the  Court  the  amount  of  a  claim,  which  the  defendant  hod 
against  certain  real  estate,  which  was  conveyed  to  him,  as  a  security  fbr 
such  claim ;  it  was  held,  that  the  master  was  not  bound  hy  the  statement  of 
that  claim  in  the  defendant's  answer,  but  was  at  liber^  to  inquire  by  all  the 
evidence  in  the  cause,  and  other  eyidence  brought  before  him,  what  was 
the  true  extent  and  just  amount  of  the  claim,  whether  that  evidence  was 
in  support  of,  or  was  contradictory  to,  the  answer. 

The  statenieBt  of  the  title  or  ownenlup  of  a  yemel  in  the  Costom  Howe  doo- 
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umentSy  whatever  majr  be  its  effect  between  the  parties  to  those  documenti, 
is  not  conclusive  upon  third  persons,  who  have  an  adverse  interest ;  but 
they  are  at  liberty  to  show  the  real  title  to  be  different  from  what  is  stated 
therein. 

This  cause  was  formerly  before  this  Court,  and  the  decisiou 
theu  made  will  be  found  reported  in  3  Sumner^s  Reports, 
474.  By  the  interlocutory  decree  then  passed,  it  was  referred 
to  a  Master  to  ascertain  and  report  to  the  Court  the  amount 
of  the  claim  of  Gideon  Hatch,  which  was  declared  to  be  a 
charge  on  the  land  stated  in  the  bill.  The  Master  now  made 
his  report  as  follows:  —  The  undersigned,  a  Master  in  this 
Court,  to  whom  it  was  referred  by  order  of  the  Court  to 
ascertain  the  sums  of  money  due  to  the  said  Gideon  B,  Hatch 
from  the  said  William  B.  Hatch,  for  the  services  mentioned 
in  the  said  Gideon's  answer,  his  first  report  having  been  re- 
committed to  him,  having  heard  the  parties,  and  the  evidence 
introduced  by  them,  reports  as  follows  :  — 

Gideon  Hatch  claims  to  be  allowed  wages  as  mate  on  board 
the  schooner  Infant,  b  the  year  1825,  for  about  nine  months, 
at  the  rate  of  $  16  a  month.  And  wages  on  board  the  Tan- 
tamount from  March  10th,  1826,  to  December  25th,  1826, 
nine  and  a  half  months,  ft  about  $15^  per  month  ;  on 
board  the  Tantamount  from  March  to  December,  1827,  about 
nine  months,  at  $  20  per  month  ;  on  board  of  the  Tanta- 
mount in  1828,  he  claims  in  his  answer  nearly  ten  months,  at 
$20  per  month.  On  his  examination  he  admitted,  that  his 
wages  on  board  the  Infant  were  $  15  per  month  ;  and  that  he 
was  entitled  to  wages  for  but  three  months  and  half,  in  1828, 
the  vessel  having  then  been  sold. 

The  counsel  for  the  defendant  contends,  that  the  Court  have 
decided,  that  the  fund  in  question  is  chargeable  with  the 
amount  of  wages  due  to  the  said  Gideon,  for  his  said  services  ; 
and  that  the  only  inquiry  for  the  master  is,  as  to  the  amount  of 
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wages  so  due  ;  and  that  bis  answer  is  sufficient  proof  of  his 
claims.  But  he  introduces  the  deposition  of  Jeremiah  Hatch 
to  confirm  the  answer.  This  deposition  is  objected  to  on  the 
ground  of  interest,  and  a  certificate  from  the  collector  of  the 
Passamaquoddy  District  is  ofi!ered  to  prove,  that  on  May  1st, 
1836,  the  said  Jeremiah  Hatch  was  an  owner  of  the  said 
schooner  with  William  B.  Hatch,  Seth  Hatch,  and  Gideon 
Hatch  ;  and  that  the  said  Jeremiah  was  master,  and  so  liable 
to  the  said  Gideon  for  his  wages,  and  interested,  that  he  should 
hold  them  out  of  his  fund.  This  certificate  is  admitted,  by 
agreement,  as  evidence  in  the  same  manner,  as  if  it  were  a 
deposition  from  the  collector,  containing  a  copy  of  the  record. 
The  deposition  is  admitted  by  agreement,  subject  to  the 
objection.  This  deposition  confirms  the  answer  of  Gideon 
in  some  particulars,  and  contradicts  it  in  some. 

It  confirms  it ;  1 .  As  to  the  Infant.  Deponent  knows,  that 
Gideon  was  employed  on  board  of  her,  because  he  was  in 
company  with  and  on  board  of  her  a  great  many  times.  Sd. 
As  to  the  Tantamount.  He  knows  that  Gideon  was  em- 
ployed as  mate,  because  he  was  himself  master  of  her  for  the 
year  1826,  and  part  of  1827  ;  and  was  on  board  of  her  the 
biggest  part  of  the  time  in  1827  and  1828,  and  acted  as  mas- 
ter. (Ans.  17,  18,  19,  20.)  He  states,  that  he  kept  the 
account  of  Gideon's  wages.  That  they  were  due  to  him  from 
William  B.  Hatch,  and  that  he  never  himself  owned  any  part 
of  that  schooner.  That  Gideon  purchased  one  quarter  of 
William  B.  Hatch,  but  took  his  bill  of  sale  from  the  Glovers. 
That  he  paid  the  money,  that  belonged  to  Gideon  for  wages, 
to  the  said  Glovers,  towards  paying  them  what  was  due  to 
them  from  William  B.  Hatch  for  his  three  quarters.  That 
sometliing  over  $  300  of  Gideon's  wages  was  so  paid  to  the 
Glovers.  That  there  was  due  from  William  B.  Hatch  to 
Gideon,  when  the  Tantamount  was  sold,  from  $  500  to  $  600. 
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On  the  other  hand,  he  says,  that  Gideon  received  of  his 
v^ages,  from  time  to  time,  about  ^  100,  and  that  he  paid  him  a 
balance  of  his  wages  of  about  $  100.  It  does  not  appear  very 
clearly,  whether  be  means  two  different  amounts,  each  of 
$  100,  or  only  $  100  in  all.  He  says,  too,  that  he  and  Gid- 
eon did,  on  or  about  May,  1827,  take  the  usual  oath,  that 
they  were  the  owners  of  the  vessel.  He  states,  that  Gideon 
was  employed  on  board  the  Tantamount  from  about  the  first 
of  March  to  the  first  of  October,  1828,  as  near  as  he  can  tell ; 
and  adds,  that  it  was  to  the  time,  that  she  was  attached.  It  is 
admitted,  that  she  was  sold  June  11th,  1828. 

As  to  the  amount  of  wages  due  to  Gideon,  which  he  speaks 
of  in  round  terms  as  being  $  500  or  $  600,  it  is  more  than 
could  have  been  due  on  the  largest  calculation,  without  deduct- 
ing the  payment  he  testifies  to.     (See  Statement  No.  1.) 

Richard  Warren  was  introduced  by  the  defendants,  to  con- 
firm the  claims  stated  in  the  answer.  But  I  do  not  perceive, 
that  his  testimony  was  material.  Gideon  Hatch,  the  respon- 
dent, was  introduced  by  the  defendants'  counsel,  and  offered 
to  the  complainant  for  exambation.  The  complainant's 
counsel  declining  to  examine  him,  and  objecting  to  his  ex- 
amination, he  was  examined  by  the  defendant's  counsel,  gen- 
erally, as  to  his  employment  in  the  service  of  William  B. 
Hatch.  But  his  testimony  was  not  considered  by  me  as 
proper  evidence,  and  was  allowed  no  other  weight,  than  as 
far  as  it  contained  admissions  against  himself.  If  his  state- 
ments should  have  been  admitted  as  evidence,  the  master  does 
not  find  in  them  any  thing  to  vary  the  conclusions,  at  which 
he  arrived. 

The  complainant  introduced,  as  evidence  to  contradict  the 
statements  of  the  respondent  and  of  Jeremiah  Hatch,  1  st.  The 
certificate  of  Samuel  Philips,  Collector  of  the  port  of  New- 
bury port,  certifying,  "  That  the  schooner  Infant,  William  B. 
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Hatch,  master,  was  enrolled  at  this  port,  April  11th,  1825, 
and  that  her  enroUmeot  was  surrendered  at  Passamaquoddy, 
July  6th,  1836.  On  the  22d  of  March,  1826,  Benjamin 
Small  became  master."  Which  certificate  was  admitted  by 
agreement  to  be  used  as  evidence  of  the  same  effect,  as  a  de- 
position  from  the  collector,  containing  a  copy  of  the  record. 
The  only  effect  of  this  certificate,  as  contradicting  the  re- 
spondent's answer  or  evidence,  seems  to  be  in  fixing  the  time 
of  the  commencement  of  William  B.  Hatch's  liability  for 
wages  to  be  April  11th,  1825,  instead  of  March,  1825,  as 
stated  in  the  answer. 

The  complainant  likewise  introduced  the  certificate  of  S. 
8.  Rawson,  collector  of  Passamaquoddy,  which  is  admitted 
in  the  same  manner,  as  the  one  above  mentioned.  This  col- 
lector certifies,  that  it  appears  on   record  as  follows,  viz. 

"  Nov.  10th,  1824.  Oliver  Glover  and  James  Glover,  of 
Lubec,  in  the  State  of  Maine,  and  George  Savory,  of  Brad- 
ford, in  the  State  of  Massachusetts,  are  owners  of  the  schooner 
Tantamount,  and  John  Allen  was  master  of  her." 

''May  1st,.  1826.  Jeremiah  Hatch,  William  B.  Hatch, 
Seth  Hatch,  Jr.,  and  Gideon  Hatch,  all  of  Dennysville,  in 
the  State  of  Maine,  were  owners  of  the  said  schooner,  and 
Jeremiah  Hatch  was  master." 

''June  20th,  1827.  Jeremiah  Hatch  and  Gideon  Hatch, 
of  Dennysville,  in  the  State  of  Maine,  were  owners,  and  the 
said  Jeremiah  Hatch  was  master." 

"  Nov.  19th,  1827.  Owners  the  same  as  June  20th,  1827, 
and  Gideon  Hatch,  master."  And  the  enrollment  was  sur- 
rendered in  Boston,  June  12th,  1828. 

Likewise  a  bill  of  sale  from  Henry  H.  Huggeford,  Deputy 
Sherifif  of  the  County  of  Suffolk,  Massachusetts,  dated  June 
11th,  1828,  of  the  said  schooner  Tantamount,  to  Joseph 
Patch  and  others,  for  $800;  "He  having  (as  stated  in  the 
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said  bill  of  sale)  attached  the  same,  on  a  writ  in  favor  of  Oliver 
Glover  and  James  Glover,  against  Jeremiah  Hatch,  and  one 
other  writ  in  favor  of  Oliver  Glover,  against  William  B« 
Hatch,  Jeremiah  Hatch,  Seth  Hatch,  Jr.,  and  the  said  Gid- 
eon Hatch,"  which  bill  of  sale  was  admitted  as  evidence. 

The  said  certificate  of  the  collector  of  Passaroaquoddy 
contradicts  the  answer  of  the  said  Gideon,  and  the  evidence  of 
Jeremiah  Hatch,  as  to  the  ownership  of  the  Tantamount  by 
William  B.  Hatch. 

But  it  is  contended  by  the  respondent,  that  it  has  already 
been  settled  by  the  Court,  that  Gideon  is  entitled  to  his  wages 
for  all  the  time  he  served  on  board  the  said  schooners,  and 
that  it  is  only  for  the  master  to  ascertain  the  amount.  If  this 
be  the  correct  principle  for  the  master  to  act  upon,  he  is  of 
opinion,  that  the  said  Gideon  is  entitled  to  claim  for  his  wages, 
while  on  board  the  Infant,  ninety-seven  dollars  and  thirty- 
seven  cents;  viz.  wages  for  nine  months,  at  $15,  which 
amounts  to  $  135.63,  from  which  is  to  be  deducted  $37.63, 
which  has  been  paid  ;  leaving  a  balance  of  $  97.37,  as  above. 

And  for  wages  while  on  board  the  Tantamount,  one  hun- 
dred and  ninety  dollars  and  forty-four  cents,  viz. 

From  Maich  10, 1826,  to  Dec.  35,  lSSi6,  H  months,  at  $  15^,  $  HIM 
From  March,  1827,  to  December,  9  months,  at     20,  180.00 

From  March,  1828,  to  June  11,  3  months,  at     20,  60.00 

William  B.  Hatch  owned  but  three  fourths  of  the  vessel,  and 
Three  fourths  of  the  above  sum  is  290.44 

From  which  deduct  $  100  paid,  100.00 

Leaving  a  balance  of  $  190.44 

This,  added  to  the  balance  due  to  him  on  board  the  Infant, 
makes  the  whole  amount  two  hundred  and  eighty-seven  dollars 
and  eighty-one  cents.     (See  Statement  No.  1.) 

But  if  the  liability  of  William  B.  Hatch  is  not  to  be  con- 
sidered as  already  definitely  settled  by  the  Court,  but  liable  to 
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be  controlled  b^  the  evidence  produced  before  the  master, 
then  the  effect  of  that  evidence  is  to  be  considered.  If  the 
Custom  House  records  were  to  be  held  as  conclusive  evidence 
of  ownership,  in  determining  a  claim  for  wages,  then  it  appears, 
that  Olover  and  others  were  owners  up  to  May  1st,  1826, 
when  Jeremiah  Hatch,  William  B.  Hatch,  Seth  Hatch,  Jr., 
and  Gideon  Hatch  became  owners,  and  so  remained  to  Jane 
30th,  1827.  It  is  not  stated,  in  what  proportion  each  owned  ; 
and  the  master  infers,  that  each  owned  one  quarter,  and  that 
Gideon  would  therefore  be  entitled  to  claim  of  William  B. 
Hatch  one  quarter  part  of  bis  wages  for  that  time  ;  vis.  from 
May  1st,  1626,  to  December  25th,  1826,  seven  months  and 
twenty-four  days,  at  $  15^,  and  from  March  10th,  1627,  to 
June  20th,  1827,  three  and  a  third  months,  at  $20  per  month, 
amounting  to  $46.91.  As  it  appears,  tbat  on  June  20tb, 
1827,  Gideon  Hatch,  and  the  witness  Jeremiah  Hatch,  be* 
came  sole  owners,  Gideon  could  claim  nothing  of  William  B. 
after  that  time.  Gideon  Would  be  entitled  to  his  wages  on 
board  the  Infant,  commencing,  as  by  collector  Philips's  cer- 
tificate, April  1 1th,  1825,  for  seven  and  a  half  months,  at  $  15, 
amounting  to  $112.50;  from  which  is  to  be  deducted  the 
$  37.63  paid,  leaving  $  74.87,  which,  added  to  the  balance 
due  on  board  the  Tantamount,  $46.91,  makes  $121.78; 
from  which  is  to  be  deducted  the  $  100  paid  as  per  Jeremiah 
Hatch's  deposition,  and  there  remains  twenty-one  dollars  and 
seventy-eight  cents,  which  the  master  finds  to  be  the  amount 
due  on  this  view  of  the  case.     (See  Statement  No.  2.) 

If  the  master  is  authorized  to  weigh  and  compare  the  evi- 
dence of  the  records  with  Gideon's  answer  and  evidence,  his 

«  ^ 

conclusion  would  be  different.  Jeremiah  Hatch  swears,  that 
he  himself  never  owned  any  part  of  the  Tantamount,  but  that 
William  B.  Hatch  owned  three  quarters  and  Gideon  Hatch 
one  quarter ;  but  that  the  schooner   ^^  was   papered  three 
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quarters  in  his  namoy"  ^^for  security."  He  does  aot  state, 
what  he  means  by  '*  security."  He  does  not  state,  thai 
any  conveyance  or  pledge  of  her  was  made  to  hipi.  The 
master  infers,  that  the  vessel  was  registered  in  his  name,  as  a 
cover  to  keep  it  from  the  creditors  of  William  B*  Hatch* 
And  that  William  B.  may  have  been  an  equitable  owner  of 
three  quarters  of  her,  while  so  registeted.  This,  however, 
does  not  account  for  the  registry  of  William  B.  Hatch,  Setb 
Hatch,  Jon.,  Gideon  Hatch,  and  Jeremiah  Hatch,  as  owners, 
May  1st,  1826.  The  master  is  induced,  therefore,  to  be- 
lieve, that  from  May  1st,  1836,  to  June  20th,  1827,  William 
B.  Hatch  owned  one  quarter,  and  Gideon  Hatch  one  quarter, 
and  that  Gideon  may  claim  of  William  B*  one  quarter  of  his 
wages  for  that  period ;  and  that  after  that  time  William  B. 
was  equitable  owner  of  three  quarters,  while  the  record  own- 
ership was  in  Jeremiah  and  Gideon^  If  this  equitable  own- 
ership, under  a  fraudulent  cover,  entitles  Gideon  to  claim 
wages  of  William  B.,  then  he  will  be  entitled  in  addition  to 
'his  wages  for  one  quarter,  as  above  mentioned,  to  hold  his 
wages  against  William  B.  for  three  quarters  of  the  vessely 
from  June  20th,  1827,  to  June  11th,  1828,  viz. 

From  May  Ist,  1826,  to  Dec.;25th,  1826,  7t  months, 

attl5i,i8 1 121.00 

From  March  10th,  1827,  to  June  20th,  1827,  ^ 

months,  at  920,18         ......       66.67 

One  garter  ofwhich  two  soms  is  $46M 

From  Jane  20th  to  DecenOMr  20th,  1827, 6  months, 

at  $20,  is 120.00 

In  1838,  three  months,  at  $  20,  ia    ....         60.00 

Three  quarters  of  which  two  sums  is         ...  135.06 

To  which  add  the  balance  due  on  board  the  Infant, 

as  by  the  first  statement 97JI7 

9279^28 
And  deduct  the  9 100  paid, 100.00 
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and  the  balance  is  one  hundred  and  seventy-nine  dollars  and 
twentj-eight  cents,  which  sum  the  master  finds  to  be  due  upon 
this  view.     (See  Statement  No.  3.) 

The  counsel  for  the  complainant  having  suggested,  that 
the  answer  being  contradicted  hy  the  testimony  of  the  plain* 
tiff,  and  by  the  further  answers  of  Gideon  Hatch,  and  the 
testimony  introduced  by  him,  before  the  master,  it  becomes 
the  duty  of  the  master  to  reject  the  whole,  and  report  in  favor 
of  the  plaintiff.  And  if  the  m^ter  should  not  consider  it  bis 
duty  so  to  report,  requesting  him  so  to  present  the  case,  that 
he  may  have  the  benefit  of  exceptions  to  the  report,  the  mas- 
ter states,  that  if  the  whole  question  of  the  credibility  of  the 
evidence  were  open  to  him,  he  should,  from  the  contradictions, 
exhibited  between  the  answer  of  the  said  Gideon  and  the  evi- 
dence of  his  witness,  Jeremiah,  and  the  proof  from  the  records, 
find  great  difficulty  in  believing  the  answer  of  the  said  Gideon, 
and  the  evidence  of  the  said  Jeremiah,  entitled  to  sufficient 
credit  to  establish  any  claim  in  the  said  Gideon,  and  should 
be  inclined  to  reject  the  whole  claim  as  unsupported  by  evi- 
dence. For  the  oath  of  the  said  Gideon  in  his  answer,  and 
of  the  said  Jeremiah  in  his  deposition,  are  decidedly  contra- 
dicted by  their  oaths  made  at  the  Custom  House.  And  it  is 
admitted  by  Jeremiah,  that  he  and  Gideon  did  take  the  usual 
oaths  at  the  Custom  House,  at  the  time  of  the  charges  exhib* 
ited  by  the  collector's  certificate.  There  are  contradictions 
likewise  between  Gideon  and  Jeremiah.  Thus,  Gideon  states 
in  bis  answer  positively,  that  he  was  entitled  to  wages  for  ten 
months  in  1828.  But  it  is  found  and  admitted,  that  he  is 
entitled  to  wages  for  but  three  months  of  that  year.  He 
states,  that  he  received  of  his  wages  but  $  37.63.  Jeremiah 
says,  that  he  paid  him  about  $  100.  And  it  is  doubtful, 
whether  he  is  not  to  be  understood  to  say  $  200.  And  this 
was  from   his  wages   on    board  the   Tantamount^   and  the 


MAY  TERM,  1841.  526 


Chiekerin^  v.  Hatch  et  td. 


^  37.63  appears  from  the  answer  to  have  been  in  part  of  bis 
wages  on  board  of  the  Infant.  He  states,  that  all  his  earnings 
were  received  and  retained  bj  William  B.  Hatch.  But 
Jeremiah  says,  that  a  part  of  them  we  repaid  to  the  Glovers 
to  pay  for  Gideon's  quarter  of  the  Tantamount.  And  this 
sum  must  have  been  somewhere  from  $  100  to  $300.  For 
the  Glovers  received  for  the  vessel  $  1200 ;  for  Gideon's 
quarter  $300.  Of  this  a  part  came  from  the  sale  of  the 
schooner  in  Boston.  She  was  sold  for  $  800  ;  out  of  which 
was  to  be  paid  the  debt  and  costs,  for  which  she  was  sold,  the 
amount  of  which  is  not  stated,  and  Gideon's  share  of  the 
balance  was  paid  to  the  Glovers,  and  the  remainder  of  the 
$  300  was  paid  out  of  his  earnings,  or  the  earnings  of  his 
share  of  the  vessel.  Gideon  says,  that  he  bought  one  quar* 
ter  of  the  vessel  from  William  B.  Hatch.  Jeremiah  says,  he 
bought  it  from  William  B.,  but  took  his  bill  of  sale  from  the 
Glovers.  From  the  collector's  certificate,  that  on  June  20th, 
1827,  Jeremiah  Hatch  and  Gideon  Hatch  were  owners,  it 
would  seem,  that  they  were  then  equal  owners,  and  that  Gide- 
on's share  was  one  half.  But  the  master  has  not  considered 
himself  at  liberty  to  take  into  consideration  these  circum- 
stances, as  impeaching  the  credibility  of  Gideon's  answer. 

If  the  Court  should  think,  that  the  $  100  balance  spoken 
of  by  Jeremiah  in  his  85th  answer  was  a  different  sum  from 
that  spoken  of  in  his  answers  71,  72,  73,  then  this  $  100  ad* 
ditional  is  to  be  deducted  from  Gideon's  claim  in  all  the  state- 
ments. But  the  master,  though  doubtingly,  thinks  that  one 
sum  only  of  $  100  was  intended.     Signed,  Henry  Warren. 

The  statements  No.  1,  2,  and  3,  referred  to  in  the  Report, 
are  omitted,  as  they  are  sufficiently  explained  in  the  Report 
itself  for  the  purposes  of  the  decision  made  by  the  Court. 

To  this  Report  the  following  exceptions  were  filed  by  the 
plaintiff.  Exceptions  taken  by  the  plaintiff  to  the  Report  of 
Henry  Warren,   one  of  the   masters  of  the   said  Court  to 


5SS  MAINE. 

Chiekexuig  v.  Hatch  €t  dl* 

whom  the  said  cause  was  referred,  made  in  pursuaoce  of  aa 
ioterlocutory  decree  of  the  said  Court. 

First  exception.  The  said  Chickering  reserring  to  him- 
self all  exceptions  taken  at  the  hearing  before  the  master,  and 
which  appear  in  bis  Report^  excepts  to  so  much  of  the  said 
Report  as  allows  the  defendant,  Gideon  Hatch,  any  sum  of 
money  whatever ;  and  insists  upon  the  ground  taken  before 
the  master,  as  set  forth  b  the  Report,  that  the  answer  being 
contradicted  by  the  testimony  of  the  plaintiff,  and  by  the 
further  answers  of  the  said  Gideon,  and  the  testimony  intro- 
duced by  him  before  the  master,  it  becomes  the  duty  of  the 
master  to  reject  the  whole,  and  report  in  favor  of  the  plaintiff. 

Second  exception.  But  if,  in  the  opinion  of  the  Court 
the  first  exception  is  not  well  taken,  the  plaintiff  excepts  to  so 
much  of  the  Report,  as  allows  the  said  Gideon,  in  the  alter- 
native, the  sum  of  $287^1,  or  ij^  179.28. 

Third  exception.  And  the  plaintiff  excepts  to  so  much  of 
the  said  Report  as  allows  the  mA  Gideon  in  the  alternative  the 
sum  of  $2 1.78,  or  $44.28,  because  the  master  in  his  state- 
ments Nos.  2  and  4,  in  which  those  two  sums  are  reported, 
credits  the  sum  of  $  100  only,  instead  of  $200,  the  sum 
testified  to  by  Jeremiah  Hatch,  as  paid  by  him  to  Gideon 
Hatch. 

The  cause  was  argued  at  this  term  on  the  Master's  Report 
and  the  exceptions  by  Hobbs^  for  the  plaintiff,  and  by  C  S* 
Da»ei8i  for  the  defendant  (Hatch). 

Stort  J.,  in  delivering  the  opinion  of  the  Court,  said  ; 
We  think  the  tsue  view  of  the  case  is  that^  which  is  presented 
in  No.  3,  annexed  to  the  Report  of  the  master,  by  which 
$  179«28  is  allowed  to  the  defendant,  Gideon  Hatch,  under 
the  order  of  the  Court.  And  we  confirm  the  Report  accord- 
ingly 'j  and  overrule  the  exceptions  filed  in  the  case,  so  far 
as  they  touch  this  part  of  the  Report. 
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The  short  ground,  upon  which  we  have  come  to  this  conclu- 
sion is,  that  the  statement  No.  1,  proceeds  upon  the  supposi- 
tion, that  the  answer  of  Gideon  Hatch  is  conclusive  as  to  his 
title  to  wages,  and  the  extent  of  his  claim,  leaving  to  the 
master  only  to  ascertain  the  amount.  This  is  a  mistake.  The 
decretal  order  of  the  Court  left  the  whole  matter  open  for 
inquiry  before  the  master  upon  the  answer  and  all  the  evi- 
dence  in  the  case,  which  might  be  adduced  in  support  of,  or 
to  control  or  contradict  the  answer  or  the  claim.  The  state- 
ment No.  3  proceeds,  therefore,  upon  the  true  ground,  as  the 
result,  to  which  the  master  has  arrived,  upon  a  review  of  all  the 
evidence,  as  well  as  the  answer.  Then,  as  to  statement 
No.  2,  it  is  founded  upon  the  supposition,  that  the  title  or 
ownership  of  the  vessel,  as  stated  in  the  Custom  House  docu- 
ments, is  conclusive  of  the  title  of  the  respective  owners  in  a 
suit  for  wages.  That  is  not  a  correct  view  of  the  law.  On 
the  contrary,  whatever  might  be  the  case  in  a  controversy 
between  the  respective  parties  to  those  documents,  the  true 
title  or  ownership  may  be  shown  to  be  different  from  that 
stated  in  those  documents  by  a  third  person,  whenever  his 
interest  is  concerned  therein.  Now,  this  is  precisely  the  pre- 
dicament of  the  plaintiff;  and  hence  the  statement  No.  2,  cannot 
be  supported.  The  result  is,  that  the  claim  of  Gideon  Hatch 
for  wages  must  stand  upon  the  statement  No.  3  ;  and  we  are 
of  opinion,  that,  under  all  the  circumstances  of  the  case,  the 
aUowance  of  $  179.28  is  the  true  balance  due  to  him.  The 
exceptions  filed  by  the  plaintiff  are,  therefore,  overruled,  and 
the  Report  must  stand  confirmed  for  that  sum  ;  and  a  final  de- 
cree for  a  sale  of  the  property  is  to  be  entered,  according  to 
the  opinion  expressed  at  the  original  hearing  of  this  cause, 
when  the  interlocutory  decree  was  passed. 
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Robert  Eastman  v.  William  H.  Bodfish. 

Where  a  patent  for  the  ciicalar  saw  clapboard  machixw  expired  by  lapse  of 
time  on  the  15th  of  March,  1834,  and  Congress  by  the  Act  of  3d  of  March, 
1835,  ch.  86,  renewed  it  to  A  for  the  space  of  seven  years,  from  the  time 
when  it  expired,  and  the  declaration  in  the  writ,  which  was  dated  on  the 
13th  of  January,  1838,  recited  the  original  patent  and  the  snbseqnent  Act 
of  Congress,  and  then  stated  generally  a  yiolation  of  the  patent  right  for 
a  long  time,  to  wit,  for  the  space  of  three  years  and  eight  months,  next 
preceding  the  date  of  the  writ;  It  was  A«U,  that  if  the  plaintiff  intended 
to  claim  under  the  old  patent,  he  should  haye  filed  a  distinct  and  indepen- 
dent count;  and  that  he  had  restricted  himself  to  proof  of  a  violation  of  the 
patent  right  during  the  space  of  the  said  three  years  and  eight  months, 
specified  in  the  declaration. 

Whenever  time  is  material,  whether  in  matters  of  contract,  or  of  tort,  the 
plaintiff  is  strictly  bound  by  the  time  specified  in  the  declaration. 

Case  for  infrigement  of  a  patent  right  '^  for  a  new  and  useful 
invention  called  the  Circular  Saw  Clapboard  Machine."  The 
cause  was  tried  upon  the  general  issue.  The  original  patent 
was  granted  to  the  plaintiff,  Eastman,  and  one  Josiah  Jaquith, 
as  the  original  inventors,  on  the  16th  of  March,  1820.  The 
patent  expired  by  lapse  of  time  ;  and  Congress  by  the  Act  of 
dd  of  March,  1835,  ch.  86,  Jaquith  being  then  dead,  granted 
to  the  plaintiff,  as  survivor,  the  full  and  exclusive  right  and 
liberty  of  making,  constructing,  and  vending  to  others,  to  be 
used,  the  same  invention  for  the  term  of  seven  years,  from  the 
15th  of  March,  1834,  when  the  original  patent  expired. 

The  declaration  was  founded  upon  the  Act  of  18S5,  ch.  86, 
and  after  reciting  the  original  patent  and  the  Act  of  Congress 
of  1835,  and  the  new  patent  granted  under  the  same,  alleged 
as  a  breach,  that  the  defendant  ^^  unlawfully,  against  the  will 
of  the  plaintiff,  and  without  any  permission  or  license  of  the 
plaintiff,  in  infringement  of  the  right  and  privilege  secured  to 
the  plaintiff  by  the  letters  patent,  &c.,  did  make,  construct, 
and  use  and  vend  to  others  to  be  used,  the  said  saw  and  use- 
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ful  iDvention  and  coDtinue  the  use  thereof  for  a  long  time  pre<- 
yious  to  the  date  of  the  writ,  to  wit,  for  the  space  of  three 
years  and  eight  months  next  preceding  the  date  thereof." 
The  writ  was  dated  the  13th  of  January,  18S8. 

DeblaiSi  for  the  plaintiff,  contended,  that  he  was  entitled 
under  the  allegations  in  the  declaration,  to  go  into  evidence  to 
establish  a  violation  of  the  patent  by  the  defendant,  under  the 
original  patent,  which  bad  expired,  as  well  as  under  that  of  the 
Act  of  1835. 

Fox  and  Codman^  a  etmird,^  insisted,  that  the  plaintiff  could 
not  go  into  eridence  of  any  such  violation  of  the  original  pa- 
tent ;  but  was  confined  to  the  time,  •since  the  grant  of  the 
patent  under  the  Act  of  1835 ;  and  at  all  events,  that  the 
breach  itself  tied  up  the  inquiry  to  the  period  of  three  years 
and  eight  months  before  the  date  of  the  writ. 

Stort  J.  I  have  no  doubt  whatsoever  in  the  present 
case.  By  the  frame  of  the  declaration,  the  right  of  action  is 
exclusively  founded  upon  the  Act  of  1635  ;  and  there  is  noth- 
ing in  the  declaration,  which  points  to  any  breach  under  the 
old  patent,  which  expired  on  the  15th  of  March,  1834.  In 
short,  I  cannot  understand,  that  the  declaration  purports  to 
found  any  claim  under  the  old  patent,  but  the  latter  is  merely 
recited  as  introductory  to  the  right  and  title  under  the  Act  of 
1835,  and  the  violation  thereof.  If  the  plaintiff  intended  to 
have  made  any  claim  under  the  old  patent,  he  should  have  filed 
a  distinct  and  independent  count. 

Moreover,  I  am*  of  opinion  in  this  case,  that  the  plaintiff 
has  by  the  breach,  as  stated  in  the  declaration,  tied  himself 
up  to  a  violation  of  the  patent  right  within  three  years  and 
eight  months  before  the  date  of  the  writ ;  that  is,  before  the 
13th  of  January,  1838.  In  cases  under  the  patent  laws,  I 
conceive,  that  the  plaintiff  is  confined  to  giving  evidence  of 
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tbe  making,  coDstructing)   or  using  the  invention   in    viola- 
tion of  his  patent  right  during  the  period,  which  he  specifies 
in  his  declaration.     If  it  were  otherwise,  tbe  recovery  in  the 
suit  would  be  no  bar  to  another  action  for  any  anterior  breach, 
since  it  could   not  judicially  appear,  that  any  damages  bad 
been  recovered  for  any  such  anterior  breach  ;  and  the  form  of 
the  declaration   itself,  specifying  the  term,  would   repel  any 
presumption  to  the  contrary.  Besides  ;  The  length  of  time  of 
the  use  is,  or  at  least  may  be,  a  very  material  ingredient  in  the 
ascertainment  and  assessment  of  tbe  damages  by  the  jury  ; 
and  the  plaintiff  ought  to  give  notice  by  his  declaration  of  tbe 
term  of  the  user,  for  which  he  seeks  damages.     It  is  by  no 
means  true,  that  tbe  specification  of  time  is  in  all  cases  imma- 
terial to  be  proved,  as  laid  in  the  declaration.   Wherever  time 
I  is  material,  not  only  in  matters  of  contract,  but  in  matters  of 
tort,  tbe  plaintiff  is  strictly  bound  by  that  time.     Now,  in 
trespass  with  an  allegation  of  a  continuandoj  or  diversis  diebtu^ 
if  the  plaintiff  insists  upon  proving  repeated  acts  of  trespass, 
he  will  not  be  allowed  to  give  evidence  thereof,  unless  com- 
mitted within  the  time  specified. ^    In  truth,  tbe  usual  mode  of 
Yleclaring  in  actions  for  an  infringement  of  a  patent  is,  to  allege, 
that  the  defendant  on  such  a  day  (naming  it)  '^  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  the 
commencement  of  the  suit  (or  exhibiting  the  bill)  did  unlaw- 
fully, &c.  make  and  sell  and  use,  &c."'    The  District  Judge 
concurred  in  this  opinion. 

Mem,  The  cause  afterwards  proceeded  before  tbe  jury, 
who  found  a  verdict  for  the  defendant. 

1  1  Chitty  on  Plead.  3d  edit.  p.  258;  1  Saand.  Rep.  by  Williams,  p. 
34,  note  1 ;  Brook  v.  Bishop  (2  Ld.  Raym.  823) ;  MonkUm  v.  PcviUey 
(2  Ld.  Raym.  974, 976) ;  Com.  Dig.  Pleader,  C.  19 ;  2  Starkie  on  Evid. 
210,  2d  Lond.  edit 

s  2  Chitty  PL  3d  ed.  p.  856, 357 ;  PbiUipe  on  Patents,  p.  522,  ed.  1837. 
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Clarke  t;.  New  Jeebet  Steam  Navigation  Company, 

In  all  proceedinga  in  rem,  when  a  Court  of  Admiralty  has  juriidictlon  o^er 
the  thiDg  itself,  it  is  wholly  unimportant,  to  whom  it  belongs. 

By  the  oommon  law,  foreign  corporations  and  non-resident  foreigners  cannot 
be  served  with  process  by  any  of  the  Courts  of  Common  Law,  nor  can  their 
property  be  attached  to  compel  their  appearance.  The  authority,  when- 
ever it  exists,  results  from  special  custom  or  statute  provisions. 

It  seems,  that  the  principles  of  the  common  law  are  inapplicable  to  process 
and  proceedings  in  Courts  of  Admiralty. 

The  District  Courts  of  the  United  States,  as  Courts  of  Admiralty,  may  award 
attachments  against  the  property  of  foreign  corporations,  found  within  their 
local  jurisdiction. 

It  is  well  settled,  that  a  foreign  corporation  may  sue  in  another  jurisdiction. 

This  was  a  suit  in  Admiralty,  brought  by  an  appeal  from  a 
pro  farmi  decree  of  the  District  Court,  dismissing  the  libel. 
The  original  libel  was  brought  in  February,  1841,  and  prayed 
only  for  personal  process  against  the  corporation,  and  that 
Moses  B.  Ives,  one  of  the  directors  of  the  company,  might  be 
summoned  to  appear  and  answer  the  libel.     At  the  return  day 
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Moses  B.  Ives  appeared,  and  declining  to  appear  for  the  com- 
pany, prayed  that  the  writ  might  be  dismissed  ;  and  thereupon 
it  was  dismissed  against  him  personally  ;  but  the  libel  was  re- 
tained for  further  process  against  the  property  of  the  compa- 
ny. Afterwards  an  amended  libel  was  filed,  praying  for  pro- 
cess against  the  property  of  the  company  to  be  found  within 
the  District ;  and,  accordingly,  the  District  Judge  awarded  a 
process  of  attachment  against  the  property  ;  and,  upon  that 
process,  the  Marshal  attached  a  scow,  the  property  of  the 
company,  found  within  the  District. 

The  amended  libel  was  in  substance  as  follows  : 
FiraL  That  the  respondents,  in  the  month  of  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty,  were 
common  carriers  of  merchandise  on  the  high  seas,  from  the  city 
of  New  York,  in  the  State  of  New  York,  to  Stonington,  in  the 
State  of  Connecticut,  and  were  then  owners  of  the  steamboat 
Lexington,  then  lying  at  the  port  of  New  York,  in  the  State 
of  New  York,  and  which  vessel  was  then  used  by  the  defend- 
ants as  common  carriers  as  aforesaid,  for  the  transportation  of 
goods,  wares,  and  merchandise  on  the  high  seas,  from  the^said 
port  of  New  York  to  the  port  of  Stonington,  in  the  State  of 
Connecticut. 

Second,  That  the  Libellant,  on  the  high  seas  and  with- 
in the  ebb  and  flow  of  the  tide,  and  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States,  and  of  this  Court, 
on  the  Idth  day  of  January,  1840,  contracted  with  the  re- 
spondents for  the  transportation  by  water,  on  board  of  the  said 
steamboat  Lexington,  from  the  said  port  of  New  York  to  the 
said  port  of  Stonington,  of  twenty  bales  of  cotton  to  the  libel- 
lant belonging,  of  the  value  of  fifteen  hundred  dollars.  And 
the  said  respondents,  then  and  there,  for  a  reasonable  hire  or 
reward,  to  be  paid  by  the  libellant  therefor,  contracted  with 
the  libellant,  that  they  would  receive  the  said  twenty  bales  of 
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cotton  on  board  of  the  said  steamboat  Lexington,  and  trans- 
port tbe  same  therein  on  the  high  seas  from  the  said  New  York 
to  tbe  said  Stonington,  and  safely  deliyer  the  same  to  the 
libellant. 

Third.  That  the  Libellant,  on  the  high  seas  and  within 
the  ebb  and  flow  of  the  tide  and  within  the  admiralty  and  mar- 
itime jurisdiction  of  the  United  States  and  of  this  Court,  on  the 
13th  day  of  January,  A.  D.  1840,  contracted  with  the  re- 
spondents for  the  transportation  by  water  on  board  of  the  said 
steamboat  Lexington,  from  the  said  port  of  New  York  to  the 
said  port  of  Stonington,  of  twenty  bales  of  cotton  of  the  value 
of  fifteen  hundred  dollars  to  the  libellant  belonging,  and  thence 
by  the  railroad  of  the  New  York,  Providence,  and  Boston 
Railroad  Company,  to  the  city  of  Providence,  in  the  State  of 
Rhode  Island  ;  and  the  respondents,  then  and  there,  for  a  rea- 
sonable hire  or  reward  to  be  paid  them  therefor  by  the  libel- 
lant, contracted  with  the  libellant,  that  they  would  receive  the 
said  twenty  bales  of  cotton  on  board  of  the  said  steamboat  Lex- 
ington, and  transport  the  same  therein  from  the  said  port  of  New 
York,  on  the  high  seas,  to  the  said  Stonington  and  there  re- 
ceive the  said  cotton  upon  the  cars  of  the  said  railroad  com- 
pany, and  convey  the  same  thereon  to  Providence,  in  tbe 
State  of  Rhode  Island,  and  safely  deliver  the  same  to  the 
libellant. 

Fourth.  That  the  Libellant,  on  the  said  13th  day  of  Janua- 
ry, A  D.  1840,  at  the  said  New  York,  delivered  to  the  re- 
spondents at  the  said  port  of  New  York,  on  board  of  the  said 
steamboat  Lexington,  then  lying  at  the  said  port  of  New  York, 
and  within  the  ebb  and  flow  of  the  tide,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of 
this  Court,  and  the  respondents  then  and  there  received  on 
board  of  the  said  steamboat  the  said  cotton,  for  the  purpose 
of  transporting  the  same  by  water  on  the  high  seas  from  the 
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said  New  York  to  the  said  Stonington,  and  to  deliver  the  same 
to  the  libellant  as  aforesaid. 

Fifth.  That  the  said  steamboat  Lexmgton  sailed  frora  the 
said  New  York  on  the  said  13th  day  of  January ,  1840,  with  the 
said  cotton  on  board,  and  bound  to  the  said  port  of  Stonington. 
Yet  the  said  respondents,  their  officers,  servants,  and  agents  so 
carelessly  and  improperly  stowed  the  said  cotton,  and  the  en- 
gine, machinery,  furniture,  rigging,  and  equipments  of  the  said 
steamboat,  were  so  imperfect  and  insufficient,  and  the  said  re- 
spondents, their  officers,  servants,  and  agents  so  carelessly, 
improperly,  and  negligently  managed  and  conducted  the  said 
steamboat  Lexington  during  her  said  voyage,  that  by  reason  of 
such  improper  storage,  imperfect  and  insufficient  engine,  ma- 
chinery, furniture,  rigging,  and  equipments,  and  of  such  care- 
less, negligent,  and  improper  conduct,  the  said  steamboat,  to- 
gether with  the  said  cotton,  to  the  libellant  belonging,  was 
destroyed  by  fire  on  the  high  seas,  and  within  the  admiralty 
aud  maritime  jurisdiction  of  the  United  States  and  of  this 
Court,  and  wholly  lost. 

Sixth,  That  by  reason  of  the  destruction  of  the  said  steam- 
boat Lexington,  and  of  the  said  cotton,  the  libellant  has  sus- 
tained damage  to  the  amount  of  two  thousand  dollars. 

Seventh.  That  the  said  New  Jersey  Steam  Navigation 
Company  are  possessed  of  certain  personal  property  witUn 
the  said  Rhode  Island  District,  and  within  the  ebb  and  flow  of 
the  sea,  and  within  the  maritime  and  admiralty  jurisdiction  of 
this  Court,  to  wit,  of  the  steamboat  called  the  Rhode  Island, 
her  tackle,'  apparel,  furniture,  and  appurtenances,  and  of  other 
personal  property. 

Eighth.  That  all  and  singular  the  premises  are  true,  and 
within  the  admiralty  and  maritime  jurisdiction  of  this  Court,  in 
verification  whereof,  if  denied,  the  libellant  craves  leave  to 
refer  to  the  depositions  and  other  proofs  to  be  by  him  exhibit- 
ed in  the  cause. 
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Wherefore,  the  Libellant  prays,  that  process  in  due  form  of 
law  according  to  the  course  of  the  Admiralty  and  of  this  Court, 
in  causes  of  admiralty  and  maritime  jurisdiction,  may  issue  against 
the  respondents,  and  against  the  said  steamboat  Rhode  Island, 
her  tackle,  apparel,  furniture,  and  appurtenances,  or  any  other 
property  to  the  respondents  belonging,  within  the  said  Rhode 
Island  District,  and  that  the  said  property,  or  any  part  thereof, 
may  be  attached  and  held  to  enforce  the  appearance  of  the  re- 
spondents  in  this  Court  to  answer  the  matters  particularly  pro- 
pounded, and  to  answer  the  damages,  which  may  be  awarded 
to  the  libellant  for  the  causes  aforesaid.  And  that  this  Court 
would  be  pleased  to  pronounce  for  the  damages  aforesaid,  and 
to  decree  such  damages  to  the  Libellant  as  shall  to  law  add 
justice  appertain. 

To  this  process,  the  company  appeared  under  protest  against 
the  jurisdiction  ;  and  afterwards,  by  their  proctor  and  counsel, 
they  filed  the  following  plea : 

And  now  the  New  Jersey  Steam  Navigation  Company,  a 
corporation  duly  and  legally  incorporated  by  the  legislature  of 
the  State  of  New  Jersey,  and  established  and  transacting  busi- 
ness in  Jersey  City,  in  the  said  State  of  New  Jersey,  appear 
before  this  honorable  Court  by  Peter  Pratt,  their  proctor  and 
attorney,  and  protesting  against  the  process  and  the  service  of 
the  same  in  manner  and  form,  as  the  same  has  been  issued  and 
served  in  the  case  of  the  libel  and  complaint  of  John  H. 
Clarke,  of  Providence,  in  the  Rhode  Island  District,  against 
the  said  corporation,  say,  that  this  honorable  Court  here  have 
no  cognizance  or  jurisdiction  over  this  corporation  or  the 
subject  matters  set  forth  in  the  libel  of  the  said  libellant  to 
compel  or  require  them  to  appear  in  this  Court  and  to  plead 
to  or  answer  to  the  said  libel  and  complaint ;  because  the 
said  New  Jersey  Steam  Navigation  Company  are  a  corporation, 
legally  incorporated  by  the  legislature  of  the  State  of  New 
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Jersey,  established  and  transacting  busbess  in  Jersey  City, 
within  the  limits  and  jurisdiction  of  the  District  of  New  Jer- 
sey, and  can  alone  be  required  and  compelled  to  appear  and 
plead  or  answer  to  matters  within  the  maridme  and  admiralty 
jurisdiction  of  the  United  States,  in  the  District  Court  of 
the  District  of  New  Jersey,  and  this  honorable  Court  hare 
not  jurisdiction  and  ought  not  to  proceed  to  enforce  theur  pre- 
tended claim  alleged  in  the  libel  aforesaid  against  their  proper- 
ty or  against  the  said  corporation.  Wherefore,  the  said  New 
Jersey  Steam  Navigation  Company  pray,  that  this  honoraUe 
Court  would  be  pleased  to  pronounce  against  the  libel  and  the 
process  and  service  thereof  as  aforesaid,  and  that  the  same 
may  be  dismissed  with  their  costs. 


The  cause  was  thereupon,  by  the  consent  of  the  parties, 
brought  by  appeal  Co  this  Court  from  a  pre  fmrma  decree  of 
the  District  Court  dismissing  the  libeL  The  question  of  juris- 
diction was  now  argued  by  J2.  W.  Qrttnt^  (or  the  libellant,  and 
by  Proli  and  WkiffUy  for  the  respondents. 

Stort  J.  No  question  has  been  made  at  the  bar,  that  the 
case  stated  in  the  libel  is  a  case  of  admiralty  and  maritime  ju- 
risdiction, it  being  founded  in  a  maritime  contract,  and  assert- 
ing, as  a  breach  thereof,  a  maritime  loss  by  negligence.^  Neither 
has  it  been  doubted,  that  the  process  of  attachment  well  lies 
in  an  admiralty  suit  against  the  property  of  private  persons, 
whose  property  is  found  within  the  District,  although  their 
persons  may  not  be  found  therein,  as  well  to  enforce  their  ap- 
pearance to  the  suit,  as  to  apply  it  in  satisfaction  of  the  decree 
rendered  in  the  suit.  Ever  since  the  elaborate  examination  of 
this  whole  subject,  in  the  case  of  Monro  v.  Mmiida  (10 


1  SUaimboat  Orleans  v.  Phabus  (11  Peters  R.  175-184). 
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Wheat.  B.  473),  this  qaastioo  has  been  deemed  entirely  at 
rest. 

The  real  point  of  controversy  is>  whether  the  respoodents, 
being  a  eorporation  created  by,  and  havii^  its  corporate  ex^* 
istence  and  organization  in  the  State  of  New  Jersey,  is,  as 
a  foreign  corporation,  liable  to  a  suit  in  personam  in  the  ad-* 
miralty  in  this  district,  not  directly,  but  indirectly  through  its 
attachable  property  here,  so  as  to  compel  the  appearance  of 
the  corporation  to  answer  the  suit,  or  at  all  erents  to  subject 
the  property  attached  to  the  final  judgment  and  decree  of  the 
Court.  The  whole  argument  turns  upon  this  proposition, 
that  there  is  a  distinction  between  the  ease  of  a  private  per* 
son,  and  that  of  a  corporation.  The  former  is  suable  in 
the  Admiralty  by  process  of  attachment  in  a  suit  tn  persO" 
nam,  against  bis  property  found  in  the  District,  although  he 
may  not  personally  be  found  within  the  District ;  whereas  a 
eorporation  is  liable  to  be  sued  only  in  the  State,  where  it  has 
its  corporate  existence,  and  from  which  it  derives  its  charter, 
and  not  elsewhere,  although  its  property  may  be  found  in  the 
District,  where  the  suit  is  brought. 

If  the  present  were  a  suit  in  r$m  against  the  property  to 
enforce  a  right  of  property  or  a  lien,  or  to  subject  it,  as  the 
offending  thing,  (as  in  cases  of  collision,)  to  the  direct  action 
of  the  Court,  the  case  could  not  admit  of  any  real  doubt ;  for 
in  all  proceedings  m  rem,  the  Court  having  jurisdiction  over 
the  property  itself,  it  is  wholly  unimportant,  whether  the  prop- 
etry  belongs  to  a  private  person  or  to  a  corporation,  to  a  citizen 
or  to  a  foreigner,  to  a  resident  or  to  a  non-resident,  to  a  do** 
mestic  or  to  a  foreign  corporation.  In  each  and  in  every  such 
case  the  jurisdiction  is  complete  and  conclusive.  If  the  case 
were  one  exclusively  dependent  upon  the  local  law  of  Rhode 
Island,  the  jurisdiction  of  tbf  Court  would  be  equally  clear  ; 
for  by  the  statute  of  Rhode  Island  of  January,  1840,  (Ses- 
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sion  Acts,  p.  103,)  it  is  enacted,  that  ^^  when  any  incorporat- 
ed company,  established  without  this  State,  shall  be  indebted 
or  liable  to  any  person  or  persons,  the  personal  and  real  estate 
of  such  company  shall  be  liable  to  be  attached  and  held  to 
answer  any  just  debt  and  demand."  And  the  mode  of  serv- 
ing the  process  is  specially  pointed  out  by  the  Act. 

The  exemption  of  the  corporation  is  sought  to  be  established 
upon  other  grounds  ;  first,  upon  the  ground,  that  the  State  law 
is  not  applicable  to  an  Admiralty  suit,  the  State  being  incapable 
of  conferring  or  taking  away  the  jurisdiction  of  the  Courts  of  the 
United  States  ;  and  next  upon  the  ground  of  the  non-ame- 
nability of  a  foreign  corporation  to  answer  in  any  suit  in  any 
other  State,  than  that,  from  which  it  derives  its  corporate  ex- 
istence and  charter,  upon  the  principles  of  the  common  law, 
which  furnish  a  just  authority  or  analogy  for  a  similar  rule  in 
Courts  of  Admiralty.  It  may  well  be  doubted,  whether  the 
principles  of  the  common  law,  as  to  process  and  proceed* 
ings,  can  be  properly  imported  into  Courts  of  Admiralty,  to 
regulate  their  process,  or  proceedings,  or  jurisdiction.  It 
is  plain,  that  the  Supreme  Court  of  the  United  States  in  Jlfan- 
ro  V.  Mmeida  (10  Wheat.  R.  473-490),  repudiated  any 
such  doctrine,  and  treated  it  as  a  grave  mistaice  to  suppose, 
that  the  process  of  attachment  in  the  Admiralty  was  borrowed 
from  the  foreign  attachment  by  the  custom  of  London  ;  or, 
indeed,  that  it  had  any  other  origin  than  in  the  civil  law. 

But  the  argument,  founded  on  the  supposed  analogies  of  the 
common  law,  is  not  as  stringent,  as  has  been  supposed.  The 
process  of  the  common  law  could  not  reach  foreign  corpora- 
tions, for  the  plain  reason,  that  they  were  not  inhabitants  of 
and  had  not  any  corporate  existence  within  the  realm.  But 
this  was  equally  true  in  respect  to  natural  persons,  not  inhabit- 
ants of,  or  found  within  the  realm.  Foreigners,  who  were 
non-residents,  could  not  be  served  with  process  to  appear  in 
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any  of  the  Courts  of  Common  Law,  nor  could  their  property 
be  attached  to  compel  their  appearance.  Whenever  and 
wherever,  in  any  such  cases,  process  can  be  served  upon  the 
property,  either  of  foreign  corporations,  or  of  foreign  natural 
persons,  who  are  non-residents,  the  authority  to  do  so  results 
either  from  special  custom,  or  from  statute  provisions.^ 

The  cases  cited  at  the  bar  all  turn  upon  this  distinction.  In 
Jkfc  Queen  v.  The  MiddUiami  Manufacturing  Company  (16 
John.  R.  5),  the  only  question  was,  whether  a  foreign  attach- 
ment, under  the  foreign  attachment  Act  of  New  York,  lay 
against  the  property  of  a  foreign  corporation ;  and  it  was  held, 
that  no  such  attachment  did  lie  upon  the  true  interpretation  of 
the  Act ;  and,  indeed,  that  it  could  not  lie  against  a  domestic 
corporation  ;  for  it  could  not  conceal  itself  or  abscond.  The 
Court,  upon  that  occasion,  said,  that  a  foreign  corporation 
could  not  be  sued  in  New  York ;  for  the  process  against  a 
corporation  must  be  served  upon  its  head  or  principal  officer 
within  the  jurisdiction  of  the  sovereignty,  where  this  artificial 
body  exists.  That  is  clear  enough  upon  the  principles  of  the 
common  law,  as  already  stated.  .  The  case  of  Peckkam  v. 
TheJ^orth  Parish  of  Haverhill  (16  Pick.  R.  274,  286,  286), 
merely  affirms  the  same  doctrine,  that  foreign  corporations  are 
without  the  jurisdiction  of  the  courts  of  the  State.  But  it  so 
happens,  that  an  opposite  doctrine  has  been  asserted,  as  to  the 
operation  of  the  local  laws  of  Pennsylvania,  in  cases  of  the  pro- 
cess of  foreign  attachment ;  and  it  has  been  there  held,  that  for- 
eign corporations  are  within  the  reach  of  that  process.^  The 
decision  in  the  case  of  fVikon  v.  Oraham  (4  Wash.  Cir.  R. 
53),  and  that  of  Ex  parte  Oraham  (4  Wash.  Cir.  R.  211), 
turned  upon  other  considerations.  But  the  Court  there  af- 
firmed a  principle,  which  seems  directly  applicable  to  the 

^  See  Com.  Dig.  Attachment  B.  D. 

s  Bushel  V.  Com'iA.  Insur,  Company  (15  Serg.  &  Rawle,  176). 
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present  case  ;  and  that  is,  that  it  is  essential  to  give  jurisdic- 
tion to  the  District  and  Circuit  Courts  of  the  United  States  in 
any  district,  that  the  person  or  the  thing,  against  which  the 
proceedings  are  directed,  should  be  within  their  local  jurisdie-' 
tion.  Now,  here  the  thing  is  within  the  jurisdiction,  and  it 
may  be  added,  that  even  in  suits  in  pervonom  onfy,  if  a  person, 
who  is  out  of  the  jurisdiction,  chooses  to  appear  and  defend 
the  suit  without  objection,  there  is  nothing  to  prevent  the 
Courts  of  the  United  States  from  entertaining  the  suit,  if 
otherfvise  uneKceptionable ;  for  his  appearance  without  pro^ 
cess  is  a  waiver  of  the  objection  of  the  non-service  of  process 
within  the  district ;  and  the  case  does  not  fall  within  the  pro- 
hibitory clause  of  the  ilth  section  of  the  Judiciary  Act  of 
1T89,  ch.  QO.  This  is  clearly  established.^  It  was  applied 
to  the  very  case  of  a  foreign  attachment  against  the  property 
of  non-resident  defendants,  in  the  case  of  PifUard  v.  Dwight 
(4  Crancfa  R*  421),  where  it  was  held,  that  the  appearance  of 
the  defendants  was  a  waiver  of  all  objections  to  the  non*servioe 
of  process  upon  them  within  the  district,  where  the  suit  was 
brought.  There  is  nothing  in  the  nature  or  character  of  a 
corporation,  which  prevents  it  from  falling  within  the  scope  of 
the  same  doctrine.  The  case  of  Flanden  v.  The  JElma  Inr 
mranct  Company  (3  Mason  A.  158),  is  directly  in  point,  on 
this  very  question ;  for,  there,  the  corporation  was  a  foreign 
corporation ;  and  it  was  held,  that  the  jurisdiction  attached, 
and  the  non-service  of  process  within  the  district  did  not  pre- 
sent any  obstacle  to  the  proceedings,  as  the  corporation  bad 
appeared  and  defended  the  suit ;  and  it  was  but  a  privilege  to 

^  See  Aorrtson  ▼.  Bomsn  (1  Peten  €tr.  R.  489);  Gmck  v.  JhOmer 
(8  Wheat  699) ;  Ptdlatd  v.  BwigfU  (4  Cranch,  431) ;  Knex  v.  Sumfmm 
(3  Cranch,  496) ;  Logan  v.  Patrick  (5  Crancb»  280). 
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the  corporation  to  be  sued  witfaio  the  district,  where  it  was 
established,  which  it  was  at  full  liberty  to  waive. 

The  supposed  authorities,  then,  at  the  common  law,  which 
have  been  relied  on,  furnish  no  ground,  on  which  the  present 
objection  can  be  sustained.  They  all  turn  upon  this  simple 
proposition,  that  a  foreign  corporation  cannot  be  compelled  to 
appear  and  defend  a  suit  in  any  other  State,  than  that,  where  it 
is  created  and  established,  unless  the  local  law  otherwise  pro- 
vides, and  property  or  effects  of  the  corporation  can  be  found, 
and  by  the  local  law  can  be  attached,  to  respond  the  exigency 
of  the  suit,  or  to  compel  an  appearance  thereto.  If  the  local 
law  provides  such  a  remedy,  then  it  is  competent  for  the  local 
tribunals  to  exert  it  against  the  foreign  corporation. 

Now,  it  is  precisely  in  this  very  view,  that  the  jurisdiction 
of  the  Courts  of  Admiralty  applies.  That  jurisdiction  may  be 
executed,  not  only  against  persons,  found  within  the  district, 
but  also  by  attachment  against  their  property,  found  within  the 
district,  although  the  persons  are  not  there.  This  was  the 
very  point  decided  (as  we  have  seen)  in  Jlfonra  v.  Mmeida 
(10  Wheat.  473).  So  that  the  jurisdiction  is  as  complete, 
when  the  property  is  found  within  the  district,  as  it  is,  when 
the  person  is  there. 

What  difference,  then,  can  it  make  upon  principle,  whether 
the  owner  of  the  property  be  a  natural  person,  or  a  corporation  f 
In  each  case,  where  the  Court  acts  upon  the  property,  it  acts 
solely  in  nm ;  and  it  is  at  the  option  of  the  owner,  whether 
he  will  appear  and  albw  the  proceedings  to  go  on  in  ptrsmMM^ 
or  not.  What  ground  is  there  to  say,  that  a  foreign  corpora- 
tion may  not  appear  and  defend  its  rights  of  property,  as  well 
as  a  natural  person  in  a  foreign  jurisdiction  ?  In  all  proceed- 
ings directly  m  rem,  this  is  the  universal  rule  and  practice. 
It  is  difficult  to  perceive,  why  it  is  not  equally  true,  where  the 
property  is  beforo  the  Court,  to  be  subjected  to  its  action ; 
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for  unless  there  is  an  appearance  and  a  general  defence,  the 
decree  of  the  Court  ultimately  binds  and  acts  »ti  rem  onlj 
upon  the  thing,  which  is  attached. 

But  upon  principle,  what  is  the  foundation  of  the  objection  ? 
It  is  exceedingly  clear,  that  a  foreign  corporation  may  sue  in 
another  jurisdiction.  Not  to  multiply  authorities  upon  so  clear 
a  point,  I  will  simply  refer  to  the  case  of  The  Bank  of  Jlu- 
jgwta  V.  Eark  (13  Peters  R.  519,  520,  587,  588,  589,  590, 
591),  where  Mr.  Chief  Justice  Taney,  in  delivering  the 
opinion  of  the  Court,  examined  the  subject,  as  well  upon  prin- 
ciple, as  upon  authority.  If  a  foreign  corporation  may  sue,  it 
may  abo  be  sued  in  another  jurisdiction,  at  least  to  the  extent 
of  subjecting  its  property,  found  within  the  jurisdiction,  to  the 
process  and  decree  of  the  Courts  thereof,  upon  the  acknowl- 
edged principle,  that  all  persons  and  all  property  found  within 
the  territorial  limits  of  any  sovereignty,  are  subject  to  its  au- 
thority and  laws.  This  is  a  well  established  doctrine  of  inter- 
national law.^  Even  the  property  of  foreign  sovereigns  has 
not  been  deemed  exempt  from  this  territorial  jurisdiction ;  and 
Courts  of  Admiralty  have  not  unfrequently  exerted  their 
authority  over  such  property.'  Bynkershoek  and  other  jurists 
maintain,  that  the  private  property  of  foreign  sovereigns,  what- 
ever may  be  the  case  as  to  public  property,  is  subject  to  the 
local  jurisdiction  of  the  Courts,  where  it  is  found.' 

Upon  the  whole,  I  find  no  suflScient  authority  upon  princi- 
ples of  general  law,  or  maritime  law,  or  admiralty  law,  to 
maintain  the  distinction  contended  for  between  the  cases  of  an 

1  Story  on  Conflict  of  Laws,  §  590  to  §  618. 

3  United  States  v.  ffUdtr  (3  Sumner  R.  308, 314  to  317). 

3  Bynk.  De  Foro  Legatoruni.  ch.  3  and  4.  S.  P.  cited  7  Cranch,  135, 
136.  The  Prin$  IVederik  (3  Dodson  R.  458-463).  Martin's  Law  of 
Nations,  B.  5^  §  9. 
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attachment  of  the  property  of  a  foreign  corporation,  and  that  of 
a  private  person,  so  far  as  the  process  of  the  Admiralty  is  con* 
cerned.  The  exceptive  plea  or  allegation  to  the  jurisdiction 
of  the  Court  roust,  therefore,  be  overruled,  and  the  corpora- 
tion be  assigned  to  appear  and  answer  over  to  the  merits  of 
the  cause ;  otherwise  proceedings  will  be  had  upon  their 
default  against  the  property,  as  in  other  like  cases. 


Jacob  Dunnell  v.  Robert  M.  Mason. 

Where  a  conmgnee,  with  a  dd  ertitrt  eomminion,  sells  goods  for  his  princi- 
pal at  a  certain  price,  and  afterwards,  upon  a  suspension  of  specie  payments 
in  the  State,  receives  payment  in  bank  notes  of  the  State  banks  at  a  depre- 
ciated value,  he  is  not  entitled  to  deduct  the  amount  of  the  depreciation 
irom  the  debt,  but  must  account  for  the  full  price,  at  the  specie,  or  par  value, 
to  his  principal. 

This  was  an  action  of  the  case  to  recover  a  balance  of 
account  claimed  by  the  plaintiff,  under  the  following  circum- 
stances. The  plaintiff  was  a  calico  printer,  at  Providence  ; 
the  defendant,  a  commission  merchant,  of  the  firm  of  Otis  & 
Mason,  at  New  York.  In  the  year  of  1838,  the  plaintiff  con- 
tracted with  the  firm  of  Otis  &  Mason  to  print  for  them  a  large 
quantity  of  cotton  cloth,  at  a  rate  fixed  by  the  contract,  and  to 
receive  payment  for  the  said  printing  in  the  cloth,  furnished  by 
the  plaintiff,  at  a  price  ascertained  by  the  contract.  The 
entire  parcels  of  these  prints  were  to  be  consigned  to  Otis  & 
Mason,  they  to  charge  the  plaintiff,  on  his  proportion  of  them, 
the  ordinary  commission  and  guaranty,  and  the  usual  small 
charges.  Instead  of  a  division  of  the  prints  into  parcels,  one 
for  the  plaintiff,  and  one  for  the  house  of  Otis  &  Mason,  it  was 
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agreed,  in  order  to  secure  fairness  in  tbe  sales,  that  the  piaimiff 
should  be  entitled  to  that  proportion  of  the  proceeds  of  tbe 
whole  of  the  sales,  deducting  coinmiseioD,  guaranty,  and  tbe  usual 
small  charges,  which  his  (tbe  plaintiff's)  proportion  of  tbe  prints 
bore  to  the  entire  parcels.  Bales  of  these  prints  were  effected  at 
Baltimore  and  Philadelphia  by  Otis  &  Mason,  before  and  after 
tbe  suspension  of  specie  payments  by  the  banks  of  those  cities, 
in  October,  1839.  In  making  up  the  account  with  the  plaintiff, 
the  defendant's  firm,  in  addition  to  charges  of  commission,  guar- 
anty, &c.,  charged  against  the  plaintiff  the  difference  of  exchange 
between  the  cities  of  Philadelphia,  Baltimore,  and  New  York, 
at  rates  varying  from  6  to  10  per  cent.  To  this  charge  for  the 
difference  of  exchange  on  sales,  effected  before  the  suspension 
of  the  banks,  the  plaintiff  objected.  The  objection  was  urged 
on  tbe  ground,  that  this  was,  in  effect,  the  result  of  a  compo- 
sition by  the  defendant's  firm  with  the  purchasers  of  the  prints, 
inasmuch  as  Otis  &  Mason  appeared  to  have  preferred  taking  the 
depreciated  currency  of  the  banks  of  tbe  cities  of  Philadel- 
phia and  Baltimore  in  payment,  rather  than  take  the  risk  of 
the  delay  of  payment,  which  would  have  been  the  consequence 
of  exacting  specie  or  its  equivalent.  This,  however,  was  no 
matter  of  concern  to  the  plaintiff,  who  was  protected  by  tbe 
guaranty  of  Otis  &  Mason,  as  well  from  a  partial,  as  a  total 
loss. 

The  plaintiff  allowed  in  his  statement  of  the  account  for  the 
difference  of  exchange  on  sales  made  after  the  suspension. 
This  he  allowed  to  be  &ir,  as  the  price  of  tbe  goods  was 
probably  enhanced  by  the  price  being  fixed  under  a  depre- 
ciated currency,  out  of  which  enhancement  he  could  afford  to 
allow  the  difference  of  exchange.  But,  as  to  the  charge  for 
difference  of  exchange  on  sales  before  the  suspension,  he  in- 
sisted, that  the  guaranty  protected  him  from  that  in  fairness 
and  in  justice,  as  well  as  at  law.     If  the  firm  of  Otis  &  Mason 
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had  preferred  taking  payment  for  the  sales  naade  in  Baltimore 
and  Philadelphia  under  a  specie  basis,  after  the  suspension  in 
a  depreciated  currency,  rather  than  risk  delay,  or  incur  the 
expenses  of  a  suit,  or  hazard  some  other  loss,  that  was  their 
concern,  not  the  concern  of  the  plaintiff,  who  was  protected 
from  all  these  accidents  by  Otis  &  Mason's  guaranty. 

For  the  defendant,  it  was  contended,  that  this  was  a  part- 
nership in  joint  adventure.  This  difference  of  exchange  was 
a  loss  not  contemplated  by  the  parties  to  the  contract  at  the 
time  it  was  formed,  and  it  ought  therefore  to  be  borne  equally 
between  the  parties.  As  the  difference  of  exchange  was  a 
loss,  which  did  not  originally  enter  into  the  contemplation  of 
the  parties,  it  could  not  have  been  embraced  within  the  ob- 
jects of  the  guaranty. 

JhneSy  for  the  plaintiff. 

Whipple  and  Riversy  for  the  defendant. 

Stort  J.,  in  delivering  the  opinion  of  the  Court,  said ;  K 
the  plaintiff  and  defendants  were  originally  partners  in  the 
goods,  it  would  make  no  difference.  The  defendant  acted 
under  a  del  credere  commission,  and  is  therefore  bound  to  ac- 
count to  the  plaintiff,  as  his  principal,  for  the  full  price,  for 
which  the  goods  were  sold,  the  sale  having  been  at  the  specie 
or  par  price.  The  plaintiff  has  nothing  to  do  with  the  mode,  in 
which  the  defendant  collected  the  debt.  If  the  purchaser  had 
been  totally  insolvent,  the  defendant  must  have  paid  the  full 
specie  value  to  the  plaintiff  under  his  guaranty  ;  and,  receiving 
the  amount  in  a  depreciated  currency  is  a  pro  tanto  loss,  for 
which  the  defendant  is  accountable  to  the  plaintiff. 

VOL.  IX.  69 
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Silas  Comstock  v.  Jacob  P.  Seagraves. 

Where  a  cause  is  removed  from  a  State  Court  -to  the  Circuit  Court  of  the 
United  States  under  the  Judiciary  Act  of  1789,  ch.  20,  §  1%  and  special 
bail  is  given ;  if  the  bail  afterwards  seek  to  surrender  the  prinei|Ml,  it 
should  be  in  open  Court,  and  not  bj  a  commitment  to  gaol  according  to  the 
local  law  of  the  State.  But,  if  the  party  is  so  committed,  the  Circuit  Court 
will,  upon  the  petition  of  the  bail,  grant  a  writ  of  habeas  corpus  to  bring 
the  party  into  Court,  to  be  surrendered  in  discharge  of  his  bail. 

This  was  the  case  of  a  scire  faciat  agaiost  the  defendant  as 
special  bail  for  Willard  Holbrook.  The  suit  was  commenced 
against  the  original  defendant  in  the  State  Court  of  Comroon 
Pleas.  Upon  the  removal  of  the  cause  into  this  Court,  the 
bail  on  the  original  writ  became  discharged,  and  Seagraves 
became  special  bail  for  the  defendant,  in  conformity  with  the 
provisions  of  the  act  of  Congress  in  relation  to  such  cases. 
Since  the  taking  out  of  this  scire  facias^  the  present  defendant 
had  committed  his  principal  to  the  Providence  county  jail, 
and  now  moved  the  Court,  that  he  be  discharged  upon  pay- 
ment of  costs  on  the  scire  facias.  The  motion  being  objected 
to,  the  Court  decided,  that  the  commitment  of  the  principal 
did  not  in  this  case  discharge  the  bail.  Cases  of  special  bail 
entered  for  the  defendant  upon  a  removal  of  his  cause  from  a 
State  Court  into  this  Court,  are  not  governed  by  the  Rhode 
Island  statute,  but  by  the  common  law  and  the  acts  of  Con- 
gress. This  bail,  therefore,  could  only  be  discharged  by  sur- 
rendering his  principal  into  Court  to  be  taken  in  execution,  as 
at  common  law.  The  defendant  then  took  leave  to  answer 
the  cause,  and  prayed  a  writ  of  habeas  corpus^  in  order  to 
bring  the  principal  into  Court. 

Upon  a  subsequent  day  in  the  term,  the  defendant  was 
brought  into  Court  upon  the  writ  of  habeas  corpus,  and  surren- 
dered in  discharge  of  his  bail,  and  thereupon  was  committed  to 
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the  custody  of  the  marshal  for  twenty  days,  in  order  that  he 
might  be  charged  in  execation  upon  an  alias  execution. 

Stort  J.,  on  this  occasion,  said,  —  The  case  does  not  fall 
within  the  provisions  of  the  statute  of  Rhode  Island  respecting 
the  commitment  of  the  principal  to  gaol  by  his  bail ;  but  it 
must  be  governed  by  the  Judiciary  Act  of  1789,  ch.  20,  §  12, 
and  the  doctrine  of  the  common  law  applicable  to  bail.  We 
shall,  therefore,  order  the  party  into  the  custody  of  the  mar- 
shal, to  remain  in  gaol  under  his  custody  for  thirty  days,  that 
the  plaintiff  may  sue  out  an  alias  writ  of  execution,  and  charge 
him  thereon,  if  he  shall  be  so  advised. 

Pratt  and  ^tweU^  for  the  plaintiff. 

RoUnsan  and  R.  W.  Qr$ene^  for  the  defendant. 


Silas  Tompkins  v.  Thomas  G.  Tompkins. 

In  England  I  the  probate  of  a  will  bj  the  proper  ecclenastical  Court  iscondu- 
ai^e  as  to  personalty,  but  it  is  not  even  evidence  as  to  the  real  estate,  inas- 
much as  the  Court  has  no  jurisdiction  except  over  wills  of  personal  estate. 

The  validity  of  wilb  of  real  estate  is  solely  cognizable  by  Courts  of  Common 
Law,  and  the  verdict  and  judgment  thereon  are  conclusive  only  as  between 
the  parties  to  the  suit  and  their  privies. 

The  Courts  of  Probate  in  Massachusetts  have  complete  jurisdiction  over  the 
probate  of  wills  of  both  real  and  personal  estate,  and  its  decrees  are  ooncln* 
sive  upon  all  parties,  and  not  reezaminable  in  any  other  Court 

Hddt  in  the  present  case,  that  the  probate  of  a  will  by  the  Supreme  Court  of 
the  State  of  Rhode  Island,  is,  under  the  State  laws,  final  and  conclusive 
upon  the  yalidity  of  the  will,  to  pass  the  real  estate  in  controversy. 

Action  of  trespass  and  ejectment.  The  parties  agreed  to 
the  following  statement  of  facts  :  —  Gideon  Tompkins,  on  the 
Sist  day  of  December,  A.  D.  1836,  made  and  executed  bis 
last  will  and  testament,  thereby  disposing  of  all  his  estate, 
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both  real  and  personal,  and  afterwards  died.     The  said  will  at 

a  Court  of  Probate  bolden  in  Little  Compton  on  tbe day 

of A.  D.    1837,  was  duly  proved,  approved,  and  or^ 

dered  to  be  recorded*  From  the  decree  of  the  said  Court, 
approving  said  will,  an  appeal  was  taken  to  the  then  next  term 
of  the  Supreme  Judicial  Court,  for  the  County  of  Newport, 
being  the  Supreme  Court  of  Probate  in  said  County,  on  the 
ground  of  the  incompetency  of  the  testator  at  the  time,  to 
make  a  will.  Upon  the  trial  of  tbe  said  appeal,  the  said 
Supreme  Judicial  Court  confirmed  the  decree  of  the  said 
Court  of  Probate,  proving  and  approving  the  said  will.  The 
present  suit  is  brought  by  one  of  tbe  heirs  at  law,  residing  io 
Massachusetts,  against  the  executor,  named  in  the  will,  and 
devisee  of  the  real  estate,  for  his  undivided  share  of  tbe  said 
real  estate,  as  one  of  the  heirs  at  law  of  tbe  said  testator,  and 
as  though  the  said  testator  had,  in  fact,  died  intestate  ;  and  he 
relies  on  proof,  that  he  offers,  of  the  insanity  or  incompetency 
of  the  said  testator,  at  the  time  of  the  execution  of  the  said 
will,  as  sufficient  to  set  the  same  aside  as  void.  If  this  hon- 
orable Court  should  be  of  opinion,  that  the  probate  of  the 
said  will,  made  and  confirmed  as  herein  stated,  is  conclusive 
upon  the  parties,  and  sufficient  to  pass  an  absolute  title  to  real 
estate  to  tbe  said  devisee,  then  the  plaintiff  agrees  to  become 
nonsuit.  But,  if  the  Court  should  be  of  a  different  opinion, 
and  decide  that  the  plaintiff  may  in  this  action  go  to  the  jury 
with  evidence  of  insanity,  or  incompetency  as  aforesaid,  then 
the  parties  agree  that  the  said  cause  shall  be  set  down  for  trial 
at  the  next  term  of  this  Court. 

The  cause  was  argued  by  Turner  and  Pearce^  for  tbe  plain* 
tiff,  and  by  Cran$ton  and  A.  C.  Greene^  for  the  defendant. 

It  was  contended,  in  behalf  of  the  plaintiffs,  that  the  pro* 
bate  of  the  will  in  Rhode  Island  is  not  conclusive  as  to  real 
estate,  but  only  as  to  personal  estate,  and  that  the  question, 
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whether  there  is  a  devise  of  real  estate  or  not,  remains  open, 
and  can  only  be  settled  through  an  issue  or  trial  at  law.  The 
cases  of  Smith  v.  Fenno  (1  Gall.  171),  and  Spencer  v.  Spen^ 
cer  (I  GalL  623),  recognize  such  to  be  the  practice  in  Rhode 
Island,  which,  whether  right  or  wrong,  can  only  be  remedied 
by  the  interposition  of  the  legislature,  and  not  by  judicial  de- 
termination* 

In  the  case  of  Smilh  y.  Fenner  (1  Gallison,  171),  it  waa 
alleged  on  the  one  side  (says  the  Reporter)  and  denied  on 
the  other,  that  by  the  law  of  Rhode  Island  a  probate  of  a  will 
was  conclusive,  as  well  as  to  real  as  personal  estate.  But  on 
the  counsel  for  the  defendant  expressing  a  willingness  to  go 
into  the  evidence,  and  intimating  that  they  would  reserve  the 
question  ultimately  for  the  consideration  of  the  Court,  if  the 
case  should  require  it,  the  evidence  was  admitted  to  go  to  the 
jury.  The  Court  in  that  case  (page  174)  say  ;  ^^  Supposing 
that  in  Rhode  Island  the  probate  of  a  will  is  not  conclusive, 
(on  which,  says  the  presiding  judge,  I  give  no  opinion,)  an  era- 
sure or  alteration  in  it  after  execution  does  not  avoid  the  will 
in  toto."  This  reference  is  made  merely  to  show,  that  in 
1812,  this  Court  had  not  decided  the  question  now  submitted 
for  their  consideration,  and  at  that  time  some  of  the  oldest, 
most  experienced,  as  well  as  ablest  lawyers  of  our  bar,  under- 
stood the  law  in  this  State  to  be,  what,  we  contend,  it  then  was, 
and  now  is.  It  will  be  recollected,  that  at  that  time,  to  wit, 
in  1812,  the  controversy  was  under  a  will  of  the  testator  made 
in  March,  1781,  and  proved  the  4th  of  February,  1788. 

In  the  case  of  Spenur  tt  ux.  v.  Spencer  (1  Gallison,  623), 
the  Court  say  ;  ^^  It  is  understood  to  have  been  the  practice  in 
Rhode  Island  to  consider  the  probate  of  a  will  conclusive 
only  as  to  personal  estate,  probably  from  a  misapplication  of 
the  rule,  as  to  probate  in  the  Ecclesiastical  Courts  in  England. 
The  decisions  in  England  rest  on  the  ground,  that  the  Eccle- 
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siastical  Courts  have  no  jurisdiction,  except  as  to  personal 
estates.  The  law  is  otherwise  in  Rhode  Island.  Its  Probate 
Courts  have  complete  jurisdiction  as  to  wills,  in  respect  both 
to  real  and  to  personal  estates.  A  will  purporting  only  to  affect 
real  estate  must  still  be  submitted  to  their  jurisdiction  for 
probate.  I  have  always  understood,  that  a  decree  of  a  Court 
of  competent  jurisdiction,  upon  the  very  point  in  controversy, 
is  conclusive  upon  other  Courts,  at  least,  unless  fraud  be 
shown.  It  is  on  this  ground,  that  an  ecclesiastical  probate  is 
conclusive,  as  to  personal  estate,  in  England.  And  by  parity 
of  reasoning,  in  Massachusetts,  where  the  general  laws  in  re- 
spect to  wills  are  almost  the  same  as  in  this  State,  the  regular 
probate  of  a  will  is  held  conclusive,  as  well  as  to  real  as 
personal  estate.  However,  I  do  not  mean  to  press  the  point ; 
it  will  be  time  enough  to  decide  it,  when  the  case  absolutely 
requires  it.  K  the  practice  be  founded  in  error,  it  ought  to 
be  corrected."  This  opinion  of  this  Court  is  quoted  to  show 
their  recognition  of  the  law,  as,  we  contend,  it  now  exists,  and 
always  has  existed,  in  this  State,  which,  as  it  is  local  in  char- 
acter and  operation,  the  Court  will  not  hastily  overrule. 

The  cases  of  Bogardus  tt  al.  v.  Clark  et  al  (1  Edward's 
Ch.  R.  266),  Montgomery  v.  Clarke  (2  Atkyns,  378),  Clarke 
V.  Devo  (1  Russ.  &  Mylne,  103),  Vttiitrhiyi$n  v.  Rtid  (1 
Hopk.  Ch.  R.  413),  sustain  the  position,  that  such  is  the  doc- 
trine in  England,  which,  being  a  portion  of  the  common  law, 
has  been  adopted  in  Rhode  Island,  in  New  York,  and  in  other 
States  of  this  Union,  and  which  still  continues  in  force. 

If  the  decisions  in  Massachusetts,  with  regard  to  this  point, 
differ  from  the  English  decisions,  it  grows  out  of  the  fact, 
that  the  subject  in  relation  to  wills  is,  in  Massachusetts,  pecu- 
liarly of  probate  jurisdiction,  and  unlike  the  jurisdiction  of 
Probate  Courts  in  any  other  State.  Ltighton  v.  Jhkins  (1 
Pick.  535). 
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It  was  contended,  in  behalf  of  the  defendant,  that  the  pro- 
bate of  a  will,  devising  real  estate  in  Rhode  Island,  is  con- 
clusive ;  1st.  Because  the  powers  of  Courts  of  Probate  are 
general,  and  include  wills  of  real  estate,  as  well  as  personal  , 
estate.  2d.  Because,  having  such  general  jurisdiction,  their 
decision  is  conclusive  upon  all  the  points  involved  in  the  pro- 
bate of  a  will. 

The  jurisdiction  of  the  Ecclesiastical  Courts  in  England 
is  exclusive  only  with  regard  to  personal  property  ;  and 
the  practice  in  New  York  is  similar  to  the  English  practice, 
because  they  have  adopted  the  English  law,  and  have  never 
since  repealed  it.  But,  in  Rhode  Island,  the  settlement  of  the 
estates  of  persons  deceased  is  matter  of  statute  law,  and  pro- 
vision is  made  thereby  for  the  whole  subject  in  ^^  An  Act  for 
establishing  Courts  of  Probate,"  (Laws  of  Rhode  Island,  Dig. 
1822,  page  211,)  by  which  power  is  given,  to  take  the  probate 
of  wills,  to  make  partition  of  estates,  and  to  assign  dower  to 
widows,  as  prescribed  by  law.  In  both  these  latter  cases,  in 
order  to  execute  the  power  given,  the  Courts  must  have  juris- 
diction of  real  estate. 

That  the  intent  of  the  legislature  was  to  give  this  general 
jurisdiction,  is  further  shown  by  the  Act  passed  in  1822,  pro- 
viding for,  and  directing  the  manner  of  filing  and  recording  wills 
proved  without  the  State.  (Laws  of  Rhode  Island,  Dig. 
1822,  page  221 .)  That  Act  provides  for  the  manner  of  proving 
a  foreign  will,  where  the  testator  has  ^^  real  or  personal  estate," 
within  the  State,  and  gives  the  Courts  of  Probate  jurisdiction 
over  the  matter. 

By  the  State  laws,  (Id.  pages  224,  225,  227,  and  243,) 
authority  is  given  to  divide  the  real  estate  of  any  person  de- 
ceased, intestate.  Sections  5  and  6,  (page  227,)  of  the  State 
laws,  invest  Courts  of  Probate  with  power  to  divide  '^  real 
estate,  holden  in  common,  by  devise  in  any  last  will,"  which 
seems  an  express  grant  of  jurisdiction  of  real  property  devised. 
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The  case  of  Smiih  v.  Fenner  (1  Gall.  171),  intimates  the 
opinion,  that  probate  of  wills  in  Rhode  Island  is  coaclusiye  ; 
and  the  case  of  Spenetr  et  wc  v.  Spencer  (1  Gall.  622),  is 
sufficient  to  decide  the  question. 

The  doctrine,  contended  for  in  the  present  case,  is  fuUj 
confirmed  and  recognized  by  the  decisions  in  Massachusetts. 
Osgood  V.  Breed  (12  Mass.  531).  Laughton  v.  Jltkins  (1 
Pick.  535).  Inhabitante  of  Dublin  v.  Charleetoten  (16  Mass. 
433) .  Piequet  v.  S^an  et  aL  (4  Mason,  443) .  Casseliy  Mmr. 
V.  remon,  Ex.  (5  Mason,  332).  And  also,  in  8  N.  H.  R. 
116.     1  Nott  &  McCord,  326.     1  Day,  170.     3  Day,  318. 

Stort  J.  The  only  question  in  this  cause  is,  whether,  in 
Rhode  Island,  the  probate  of  a  will,  by  the  proper  Probate 
Court  of  the  State,  is  conclusive,  as  to  the  real  estate,  as  it 
certainly  is,  as  to  the  personal  estate  of  the  deceased.  We  all 
know,  that  in  England  the  distinction  has  been  constantly  main* 
tained,  that  the  probate  of  a  will  by  the  proper  Ecclesiastical 
Court  is  conclusive,  as  to  the  personalty,  but  that  it  is  not  even 
evidence,  as  to  the  real  estate.  The  reason  is,  that  the  Ecclesi> 
Bstical  Courts  have  no  jurisdiction  whatsoever,  except  over 
wilk  of  personal  estate  ;  and,  therefore,  the  probate  thereof, 
by  the  sentence  or  decree  of  those  Courts,  is  wholly  inopera- 
tive and  void,  except  as  to  personal  estate.  The.  validity  of 
wills  of  real  estate  is  solely  cognizable  by  Courts  of  Common 
Law,  in  the  ordinary  forms  of  suits  ;  and  the  verdict  of  the 
jury  in  such  suits,  and  the  judgment  thereon,  are  by  the  very 
theory  of  the  law,  conclusive  only  as  between  the  parties  to 
the  suit,  and  their  privies.  But  it  is  far  otherwise  in  cases  of 
personal  estate.  The  sentence  or  decree  of  the  proper  Ecclesi- 
astical Court,  as  to  the  personal  estate,  is  not  only  evidence,  but 
is  conclusive  as  to  the  validity  or  invalidity  of  the  will ;  so  that 
the  same  question  cannot  be  reexamined  or  litigated  in  any 
other  tribunal.     The  reason  is,  that  it  being  the  sentence  or 
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decree  of  a  Court  of  oompeteot  jurudiction,  directly  upon  the 
very  subject  matter  in  controT^rsy,  to  which  all  pennons,  who 
have  aoy  iotereat,  wte^  or  migr  niake  themselves,  parties,  for 
the  purpoae  of  eonteatiog  the  validity  of  the  will,  it  necessari^ 
)y  follows,  that  it  is  eonclusive  between  those  parties.  For 
otherwise  there  might  be  conflietiog  sentences  or  adjudicatioo9 
upon  the  same  subject  matter  between  the  same  parties  ;  and 
thus  the  subject  matter  be  delivered  over  to  interminable  doubts ; 
and  the  general  rules  of  law,  as  to  the  effect  oj  rat /iMluaatoi  be 
completely  overthrown*  In  short,  such  sentcoeea  are  treated 
as  of  the  like  nature,  as  seotenoes  or  proceedings  in  nm^  non 
cessarily  conclusive  upon  the  matter  in  controversy,  for  the 
common  safety  and  repose  of  mankbd*  This  doctrine  was  futr 
]y  considered  and  established  in  the  great  case  of  the  Duchess 
of  Kiogstooi  before  the  House  of  Lords,  (11  Harg.  Btatf 
Trials,  261.  S.C.  30  Howell's  State  Trials,  638,)  where  Lord 
Chief  Justice  De  Grey  declared  the  opinion  of  all  the- Judges. 
It  has,  also,  on  various  occasions,  been  considered  and  recogi- 
nized  in  the  Supreme  Court  of  the  United  States  ',  and  espe* 
cially  in  Crovdsaii  v«  Ltanard  (4  Cranch  R.  434).  7%s 
Miry  (9  Cranch  B.  196).  GtUUm  v.  ^eyf  (3  Wheat.  R. 
946).  Sm^rimg  v.  Lmt  (12  Wheat*  R.  169).  MKol  v. 
Pjeraol  (1  Peters  R.  338),  and  Thmfsm  v.  Tohnit  (2  Pei- 
ters  R,  167), 

Lord  Chief  Justice  D^  Chrey^  in  delivering  the  judgment 
of  all  the  Judges,  in  the  case  of  the  Duchess  of  Kingston, 
said,  that  two  deductions  seem  to  follow  as  generally  true ; 
'^  first,  that  the  judgment  of  a  Court  of  concurrent  jurisdiction 
directly  upon  the  point  is,  as  a  plea  a  bar,  or,  as  evidence, 
conclusive  between  the  same  parties,  upon  the  same  matter, 
directly  in  question  in  aaotber  Court ;  secondly,  that  the  judg- 
ment of  a  Court  of  exclusive  jurisdiction,  directly  upon  the 
point,  is,  in  like  manner,  conclusive  upon  the  same  matter  be* 
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tween  the  same  parties^  coming  incidentally  in  question  in  an- 
other Court  for  a  different  purpose." 

Now,  it  is  upon  the  very  ground  of  these  principles,  and  of 
the  Courts  of  Probate  of  Massachusetts  baying  complete  juris- 
diction over  the  probate  of  wiUs  of  real  estate,  as  well  as  of 
personal  estate,  that  the  doctrine  has  been  constantly  held  in 
Massachusetts,  in  entire  conformity  to  the  true  reasoning,  main- 
tained in  the  common  law,  that  the  decree  of  a  Court  of  Pro- 
bate, establishing  a  wiU,  or  setting  it  aside,  as  a  nullity,  has 
been  held  conclusive  upon  the  very  point,  as  to  all  the  world, 
and  that  it  is  not  reexaminable  in  any  other  Court.  The 
Statutes  of  Massachusetts  (Act  of  1783,  ch.  46,  Act  of  1817, 
ch.  190),  contain  no  exclusive  words ;  but  merely  declare,  that 
a  Court  of  Probate  shall  be  held  within  each  county,  and  a 
judge  appointed  ^'for  taking  the  probate  of  wills,  and  granting 
administrations  on  the  estates  of  persons  deceased."  And  this 
has  been  universally  understood,  as  giving  that  Court,  not  mere- 
ly a  concurrent,  but  an  exclusive  jurisdiction  as  to  the  probate 
of  all  wills.^ 

But  the  question  now  before  the  Court,  is  one  purely  of  lo- 
cal law,  and  to  be  governed  exclusively  by  the  actual  jurispru- 
dence of  Rhode  Island.  If,  therefore,  there  has  been  any 
fixed,  and  established  rule,  adopted  by  the  Courts  on  this  sub- 
ject, it  will  be  our  duty  to  follow  it.  If  there  has  been  none, 
our  duty  will  be  to  follow  out  the  case  upon  principle  and  the 
known  analogies  of  the  law.  I  am  not  aware,  that  there  is 
any  adjudication  of  the  Supreme  Court  of  Rhode  Island  on 
the  point,  applicable  to  the  present  state  of  its  laws.  When, 
many  years  ago,  the  question  occurred  incidentally  before  this 

1  Osgood  V.  Breed  (13  Mass.  R.  525,  533,  534);  Laughton  v.  Mnm 
(1  Pick.  R.  535, 547,548, 549);  The  MabiianU  ofDuUm  v.  Chadboum 
(16  Mass.  R.  433, 441). 


JUN£  TBRM,  1841.  555 

TompkiBt  9.  Tomf^nt. 


Court,  in  Smith  v.  Fenner  (I  Gallis.  R.  170)  and  in  ^Spencer 
v.  Spencer  (1  Gallis.  R.  622),  no  positive  or  established  rule 
was  known  ;  and  the  most,  that  could  be  said  was,  that  there 
was  a  common  opinion,  prevailing  among  the  bar  in  practice, 
but  without  any  fixed  authority  to  support  it.  I  believe,  that 
](  was  the  opinion  at  that  time  of  a  very  eminent  person,  then 
District  Judge,  (the  late  Judge  Howell,)  that  the  question 
was  entirely  open.  Since  that  period,  nothing  has  been 
brought  to  our  knowledge,  that  changes  the  posture  of  the 
question.  We  must,  therefore,  dispose  of  it  upon  principle, 
with  reference  to  the  laws  of  Rhode  Island. 

By  the  laws  of  Rhode  Island,  the  Probate  Courts  of  that 
State  have  complete  jurisdiction  as  to  the  probate  of  wills, 
whether  the  wills  respect  real  estate,  or  personal  estate,  or  both ; 
and  no  title  can  be  made  to  any  property,  whether  real  or  per- 
sonal, under  any  will,  unless  and  until  there  has  been  a  due  pro* 
bate  of  such  will  before  the  proper  Probate  Court.  The  Revised 
Statutes  of  Rhode  Island,  of  1822,  (Digest  of  1822,  p.  211,) 
provide,  ^'  That  the  Town  Councils  in  the  several  towns  of  the 
State,  be,  and  they  hereby  are,  constituted  Courts  of  Probate, 
and  they  or  the  major  part  of  them  respectively  shall  have  full 
power  and  authority  to  take  the  probate  of  wills,  to  grant  ad- 
ministrations on  the  estates  of  persons  deceased,  being  at  the 
time  of  their  decease  inhabitants  of  or  residents  in  the  town,  to 
which  such  Court  of  Probate  may  belong,  and  also  on  the 
estates  of  persons,  who,  at  the  time  of  their  decease,  were  not 
inhabitants  or  residents  within  this  State,  &c.,  provided  any 
of  the  rights,  credits,  or  estate  of  such  deceased  person  shall 
be  found  therein."  No  distinction  is  here  taken  between  wills 
of  personal  estate  and  wills  of  real  estate  ;  and  the  word 
^'  estate,"  in  the  section,  equally  applies  to  both.  The  Act 
goes  on  to  authorize  the  Courts  of  Probate  to  ^^  make  parti- 
tion of  estates,  and  assign  dower  to  widows,  as  prescribed  by 
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law";  and  gives  a  rigtit  of  appeal  from  the  decrees  of  the 
Courts  of  Protmte  to  the  Supreme  Court  of  the  State*  It 
fiirtber  gives  the  Courts  authority  to  remove  executors  upon 
the  compkinc  of  an  heir,  devisee,  legatee^  creditor^  or  surety 
on  the  admibistratton  bond,  who  may  have  been  injured  or  ex* 
posed  to  injury  ;  and  to  appoint  an  administmor  dt  bmiia  nan 
with  the  will  annexed. 

The  Act  of  1622,  prescribing  the  manner  of  devising  lands, 
fcc.,  and  of  disposing  of  personal  estate  by  will  (Digest,  1622, 
p*  218,  §  10),  reqeires  such  will  to  be  proved,  and  recorded, 
or  presented  in  the  Clerk  of  Probate's  office,  by  the  cxecu* 
tor  within  thirty  days  after  the  decease  of  the  testator^  And 
provisions  are  also  made  for  the  due  filing  and  recording  of 
fo^reign  wills  touching  real  or  personal  estate  in  the  State,  in  the 
proper  Probate  Court.  (Digest  of  1 622y  pp.  221 ,  222.)  By 
the  Act  respecting  Intestate  Estates  (Digest  of  1822,  pp.  224^ 
235,  §  2),  the  real  estate  of  the  deceased  is  made  chargeable 
with  all  his  debts,  which  the  personsi  estate  will  not  satisfy ; 
and  the  heir  or  ^visee,  Within  diree  yearb  and  six  months 
after  the  probate  of  the  wiU  or  administration,  cannot  incumber 
or  aliene  the  estate,  but  the  same  may  be  sold  by  the  executor 
or  administrator,  for  the  payment  of  debts,  by  a  license  from 
the  Supreme  Court  (Digest  of  18^,  p.  235,  §  27)  ;  and  the 
executors  and  administrators  are  to  account  for  the  proceeds 
of  the  sale  to  the  proper  Court  of  Probate,  by  which  the  let« 
ters  testamentary  were  granted.  By  a  later  enactment,  the 
Ittie  pow^  to  license  the  sale  of  real  estate  is  extended  to  Courts 
of  Probate.  Neither  is  it  left  to  mere  inference^  whether 
the  power  of  Courts  of  Probate  Co  make  partition  or  division 
of  real  estates,  applies  merely  to  cases  of  intestacy ;  for  it  is 
expressly  provided,  that  it  shall  apply,  as  well  to  devised,  as  to 
intestate  estates*  (Digest  of  1822^  pp.  224,  225,  §  3,  and 
p-  227,  §  6.) 
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These  provisions  sufficientlj  establish^  that  the  probate  of 
vrilb  of  real  estate  is  equallj  within  the  jurisdiotioD  of  the 
Courts  of  Probate,  as  wills  of  personal  estate.  The  rery  right 
of  these  Courts  to  assign  dower  and  make  pertitioo  of  estates^ 
demonstrates,  that  their  authority  is  not  limited  to  personal 
estate^  Now,  if  the  probate  of  wills  of  aU  sorts  is  withiD 
the  jurisdiction  of  these  Courts,  why  does  not  the  cottMnon 
doctrine)  which  has  been  already  stated,  that  the  decree  of 
these  Courts,  affirming  the  probate  of  a  wiU^  or  disaffiming  it, 
(whether  the  Courts  have  a  concurrent,  or  an  exclusive  juris*' 
diction,)  apply  in  the  fullest  manner  to  them  ?  Infinite  iocon- 
venieooes  would  arise  in  practice  from  way  other  doctrine^ 
Suppose  a  will  should  be  approved  by  the  proper  Court  of 
Probate,  and  a  partition  of  the  real  estate  of  the  testator  be 
made  accordingly  by  the  decree  thereof,  would  not  such  a 
partition  be  conclusive  upon  all  the  parties  in  interest  i  And 
how  can  it  be  conclusive,  if  the  validity  of  the  will  is  again  re» 
examinable  at  the  common  law,  iatiee  quotUs,  whenever  aay  heir 
or  devisee  shall  choose  to  contest  it  ?  Suppose  a  will  should 
be  pronounced  invalid  and  a  nullity  by  the  proper  Court  of 
Probate,  and  the  Court  should  proceed  to  decree  an  assign* 
ment  of  dower,  and  a  division  of  the  real  estate  among  the 
heirs,  as  in  a  case  of  intestacy  ;  would  not  such  an  assignment 
and  division  be  conclusive  ?  And  how  can  it  be,  if  the  valid* 
ity  of  the  will  be  again  reexaminable  at  the  common  law  ? 
Suppose  a  will  is  approved  by  the  proper  Court  of  Probate, 
and  the  executor  is  thereby  recognised,  and  afterwards  he 
procures  an  authority  from  the  Supreme  Court  to  sell  the  real 
estate  of  the  deceased  for  the  payment  of  debts,  can  Ms  sale 
be  overhnuled,  by  contesting  the  validity  of  the  will,  or  that 
be  is  truly  executor,  in  a  suit  at  the  common  hw  by  any  heir  ? 
And  yet  if  the  probate  be  not  conclusive,  how  is  this  oonse-* 
quence  to  be  avoided  ?    Is  not  the  probate  conclusive  as  to 
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the  executorship  ;  and  how  can  it  be,  if  there  is  no  valid  will  ? 
These  are  but  a  few  of  the  practical  difficulties,  which  would 
arise  upon  the  subject.  In  short,  there  can  be  no  difference, 
in  point  of  principle,  where  the  Court  of  Probate  has  an  abso- 
lute and  positive  jurisdiction,  whether  the  will  respects  real 
estate,  or  personal  estate.  In  each  case,  the  will  must  be 
equally  open  to  controversy  in  all  other  courts  and  suits,  or  it 
is  closed  in  all.  Yet  no  one  pretends,  that  the  probate  is  not 
conclusive,  as  to  the  personal  estate  of  the  testator,  and  the 
title  of  the  executor  thereto. 

It  may  be  added,  that  by  the  Act  of  Rhode  Island  of  1822 
(Digest  of  1822,  p.  212,  §  3),  upon  an  appeal  to  the  Supreme 
Court  in  cases  of  wills,  any  question  of  fact  in  controversy,  at 
the  election  of  either  of  the  parties,  may  be  tried  by  a  jury. 
Now,  as  all  the  parties  interested  in  the  estate  devised  by  the 
will,  may  make  themselves  parties  to  the  original  proceedings, 
and  also  upon  the  appeal,  and  the  verdict  of  the  jury  upon  the 
matters  of  fact  in  controversy  must  be  directly  upon  the  very 
point  so  put  in  issue,  it  would  be  extraordinary,  if  any  of  the 
parties  in  the  cause  (and  all  the  heirs  and  devisees  are,  or  may 
be  parties  thereto)  should  be  at  liberty  afterwards  to  contro- 
vert and  to  bring  into  contestation  the  very  facts,  found  by  such 
verdict,  toties  quoiies^  in  any  suit  at  the  common  law.  That 
would  be  to  enable  them  to  defeat  the  whole  purposes  of  the 
Act,  and  to  prevent  the  decree  from  having  any  effect  what- 
ever, or,  at  least,  any  conclusive  effect.  So  that,  until  the 
Statute  of  Limitations  had  operated  on  the  will,  and  the  titles 
derived  therefrom,  there  would  be  no  repose  to  any  such  titles. 
The  Act  of  1822,  in  this  particular,  differs  from  the  antece- 
dent law  under  the  Digest  of  1798  ;  and  the  introduction  of 
this  right  of  a  trial  by  jury  was  undoubtedly  intended  to  guard 
agamst  the  supposed  inconvenience,  which  might  arise  from 
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the  coDclusiveness  of  a  decree  of  the  Supreme  Court  upon 
matters  of  fact,  without  the  iuterventioD  of  a  jury. 

Upon  the  whole,  in  the  absence  of  all  controlling  authorities 
under  the  local  law,  looking  at  the  matter  upon  principle,  I  am 
of  opinion,  that  the  probate  of  the  present  will  by  the  Supreme 
Court  of  the  State,  being  a  Court  of  competent  jurisdiction,  is 
final  and  conclusive  upon  the  question  of  the  validity  of  the 
will  to  pass  the  real  estate  in  controversy. 
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»__.-_  >  Hon.  JOSEPH  STORT,  Associate  Justice  of  the  Sapreme  Court. 
JSXFORX  J  j,^  PELEG  SPRAOUE,!  District  Judge. 


Nathaniel  Whiting  o.  George  Bancroft. 

The  25th  clanse  of  the  2d  section  of  the  Tariff  Act  of  1892,  eh.  224,  includes 
within  its  terms  all  bindinfs,  whether  thej  are  worsted  or  woollen. 

Assumpsit  to  recover  back  money  paid  to  the  defendaDt,  the 
late  Collector  of  the  Customs  in  Boston,  while  in  office,  for 
duties  on  goods,  asserted  to  be  not  liable  to  the  duty.  The 
money  was  paid  under  protest.     Plea,  the  general  issue. 

At  the  trial,  it  appeared,  that  the  goods  imported  by  the 
plaintiff,  on  which  the  duties  were  levied,  were  ^*  worsted 
bindings."  It  was  contended  by  the  plaintiff;  (1.)  That  these 
bindings  were  ^^  worsted  stuff  goods,"  in  the  sense  of  the 
Tariff  Act  of  the  14th  July,  1832,  ch.  224,  §  2,  clause,  and 
also  of  the  Tariff  Act  of  1833,  ch.  54,  §  4  ;  and  therefore 
were  not  liable  to  any  duty  whatsoever,  under  the  4th  section 

1  JVWe.  Judge  Davis  resigned  his  office  of  District  Judge,  on  the 
9th  of  July,  1841,  having  held  the  same  office  ever  since  the  year  1801, 
under  an  appointment  by  President  John  Adams. 
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of  the  Act  of  1833,  ch.  54.  (2,)  That,  if  liable  to  any  duty, 
they  were  not  liable  to  the  duty  of  25  per  cent,  under  the 
same  section  and  clause,  as  ^^  bindings,''  because  that  clause 
applies  only  to  woollen  and  not  to  worsted  bindings ;  but,  at 
most  they  were  to  be  deemed  non-exempted  articles,  and  liable 
only  to  15  per  cent,  duty,  ad  valorem^  under  tiie  2dth  clause  of 
the  same  section  of  the  Act.  The  Court  reserved  the  former 
question  for  argument ;  and  the  jury  found  a  verdict  for  the 
defendant  upon  the  ground,  that  in  the  commercial  sense,  these 
bindings  were  not  *^  worsted  stuff  goods.'' 

The  cause  was  now  argued  upon  the  point  reserved  at  the 
trial,  by  C  P.  CtiWu,  for  the  plaintiff,  and  by  FrankHn  Dex* 
tiTy  District  Attorney,  for  the  United  States. 

The  argument  of  C,  P.  CurtUy  for  the  plaintiff,  was  as 
follows  :  —  The  verdict  has  established,  that  the  merchandise 
entered  by  the  plaintiff,  and  on  which  he  was  obliged  to  pay 
the  duties  now  sought  to  be  recovered  back,  though  composed 
entirely  of  worsted,  does  not  fall  within  the  description  of 
*<  worsted  stuff  goods."  The  question,  then,  is,  whether  it 
is  liable  to  25  per  cent,  duty  under  the  woollen  clause  in  sect. 
2,  art.  2  of  the  Tariff  Act  of  1832,  or  to  15  per  cent,  as  an 
unenumerated  article. 

The  plaintiff  contends  for  the  latter.  The  scope  of  the 
clause  in  question  Is  to  fix  the  duties  on  articles  of  wool,  or 
of  which  wool  is  a  component  part,  and  all  articles,  mentioned 
therein,  are  taken  to  be  of  that  material,  except  such  as  are 
described  as '  being  of  a  different  material  ;  such  as  worsted 
shawls,  worsted  yarn,  worsted  stuff  goods,  &c.  Bindings  are 
found  in  company  with  mits,  gloves,  blankets,  hosiery,  car« 
pets,  carpeting,  &c.,  all  of  which  are  woollen  goods  ;  some  of 
them,  (such  as  blankets,  &c.),  are  uniformly  made  of  wool, 
and  the  others  are  often  of  that  material.  ^^  Mseitur  a  soctit" 
is  a  well  founded  maxim,  applicable  to  revenue  as  well  as  to 
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penal  laws.  The  7th  clause  of  sect.  2,  of  the  Tariff  Act 
of  1828,  shows  clearly,  that  the  bindiogs  iatended  were  wool- 
len bindings  ;  and  this  clause  is  the  predecessor,  and  almost 
counterpart  of  the  one  under  consideration. 

If  then,  roits,  gloves,  bindings,  blankets,  hosiery,  &c.  are 
found  to  be  not  composed  of  wool,  they  do  not  come  within  the 
provision  aforesaid,  but  fall  under  some  other  enumeration,  as 
silk,  cotton,  leather,  &c.,  or  are  embraced  in  the  sweeping 
clause  imposing  a  duty  of  15  per  cent,  on  all  articles  not  enu- 
merated or  speci&ed.  This  rule  has  been  applied  in  this  man- 
ner in  the  case  of  Adami  v.  Bancrofi  (3  Sumner,  384) ,  where 
the  collector  demanded  and  received  of  Adams,  on  an  invoice 
of  silk  gloves,  duties,  at  the  rate  of  25  per  cent,  on  the  au- 
thority of  the  2d  art.  of  section  2d,  above  mentioned,  impos- 
ing that  duty  on  '' gloves."  The  importer  contended,  that  the 
material,  of  which  they  were  composed,  took  them  out  of  that 
clause,  and  that  by  the  Act  of  1833,  they  were  free  ;  and  this 
was  the  judgment  of  the  Circuit  Court.  The  learned  judge, 
in  giving  the  opinion  says  ;  '^  The  2d  paragraph  of  the  2d  sec- 
tion of  that  Act  (1832)  appears  to  me  to  refer  entirely  to 
goods  composed  wholly  or  in  part  of  wool."  Now,  constru- 
ing this  clause  according  to  the  ordinary  rules  of  interpretation 
of  statutes  of  this  sort,  it  seems  to  me  difficult  to  maintain, 
that  any  other  articles  were  within  the  scope  of  the  paragraph, 
than  those,  which  were  wholly  of  wool,  or  of  which  wool  is  a 
component  part. 

Now,  it  was  testified  by  all  the  witnesses,  on  each  side,  that 
the  merchandise  in  question  was  composed  entirely  of  worsted  ; 
and  it  is  known  to  the  Court,  that  worsted  is  a  distinct  article 
in  commerce  from  wool.  It  seems  clear,  then,  that  these 
bindings  are  not  subject  to  the  duty  claimed  and  received  by 
the  collector,  as  woollen  articles.  Bindings  are  of  different 
ipaterials,  —  silk,  cotton,  leather,  wool,  worsted,  and  even  of 
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gold,  —  and  are  subject  to  different  rates  of  duty,  or  are  free 
from  duty,  according  to  the  material,  of  which  they  are  com- 
posed. 

There  does  not  appear  to  be  any  specified  duty  for  worsted 
biDdings  ;  and  we  therefore  believe,  that  they  fall  under  the 
35th  clause  of  sect.  2d,  and  are  subject  to  the  duty  of  15  per 
cent.  only.  In  that  case  the  plaintiff  is  entitled  to  recover 
back  the  excess  paid  by  him,  with  interest. 

Dexter^  for  the  United  States.  (1.)  The  2d  art.,  2d  sect, 
of  the  Tariff  Act  of  1832,  the  defendant  contends,  is  not  the 
*^  woollen  clause,"  as  distinguished  from  ^'  worsted,"  but  it  is 
the  *'  woollen  and  worsted  clause."  It  contains  express  duties 
on  worsted  yarn  and  woollen  yarn,  on  ^'worsted  stuff  goods," 
and  on  Brussels  and  Venetian  carpets. 

(2.)  It  does  not  appear,  that  there  are  any  such  things 
known  as  woollen  bindings. 

(3.)  The  argument  supposes,  that  articles  named,  which 
may  be  of  wool  or  worsted,  are  only  covered  by  this  clause, 
when  made  of  wool.  If  so,  Brussels  and  Venetian  carpeting, 
(believed  to  be  made  of  worsted,)  would  be  non-enumerated, 
which  is  not  probaUb  from  the  whole  purview  of  the  statute. 

(4.)  In  the  case  of  Mams  v.  JSancro/f,  this  clause  was 
called  the  woollen  clause,  as  distinguished  from  silk  only  ;  the 
phrase  was  used  diverso  intuitu,  to  bring  this  case  within  that. 
All  worsted  goods  must  have  been  exempted,  as  all  silk  goods 
are,  and  then  worsted  bindings  would  have  been  free. 

(5.)  ^^ Bindings"  mean  all  bindings,  unless  otherwise  pro- 
vided for.  ^^  Cotton  bindings"  are  provided  for  in  the  3d 
clause  of  the  2d  section.  *^  Leather  bindings,"  by  the  2l8t 
clause,  &c. 

C  P.  Curtis  J  in  reply.  (1.)  The  2d  art.  2d  sect,  refers 
to  articles  of  wool  alone,  unless  otherwise  expressly  men* 
tiooed. 
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(3.)  The  plaintiff  contends,  that  these  are  woollen  bindings  ; 
but  if  these  are  not,  that  will  not  justify  the  government  ia 
levying  the  woollen  duty  on  worsted  goods. 

(S.)  The  plaintiff  has  no  information,  whether  Brussels 
and  Venetian  carpets  are  of  wool  or  worsted.  He  believes 
they  are  of  wool  ;  but  he  deems  it  not  important ;  for,  of 
whatever  material  composed,  they  are  described  speci6caliy 
by  the  terms,  by  which  they  are  known  in  commerce.  From 
their  being  found  in  the  woollen  clause,  the  presumption  would 
be,  that  they  are  of  that  material. 

(4.)  The  plaintiff  does  not  claim,  that  worsted  bindings  are 
free  (as  they  would  be,  if  of  eilk)  ;  but  that,  there  being  no 
specific  duty  on  them,  they  are  embraced  in  the  general  clause^ 
including  all  non-enumerated  articles. 

Story  J.  The  jury  having  found,  that  these  worsted 
bindings  were  not  ^^  worsted  stuff  goods,"  in  the  commercial 
sense  of  the  terms,  it  follows  of  course,  that  they  are  not  free 
under  the  Tariff  Act  of  1883,  ch.  64,  §  4,  which  exempts  all 
*^  worsted  stuff  goods  "  from  duty,  the  prior  Tariff  Act  of 
183d,  ch.  224,  §  2,  having  imposed  a  tekity  upon  <^  worsted 
stuff  goods  "  of  ten  per  cent,  ad  valorem.  The  remaining 
question,  which  was  reserved  at  the  trial,  is,  whether  these 
worsted  bindings  are  to  be  deemed  non-enumerated  articles, 
liable  to  a  duty  of  15  per  cent,  ad  valorem,  under  the  25th 
clause  of  the  2d  section  of  the  Tariff  Act  of  1832,  ch.  224, 
or  are  liable  to  a  duty  of  twenty -five  per  cent.,  as  being  em- 
braced within  the  2d  clause  of  the  same  section,  which  levies 
that  duty,  among  other  things,  on  ^'mits,  gloves,  bindings, 
blankets,  hosiery,"  &c.  It  is  impossible  fully  to  comprehend 
the  argument,  without  a  recital  of  the  whole  clause.  It  is  in 
the  following  words.  ^^  Second.  On  all  milled  and  fulled 
cloth,  known  by  the  name  of  plains,  kerseys,  or  kendd  cot* 
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toDSt  of  which  wool  shall  be  the  only  material,  the  value 
whereof  shall  not  exceed  thirty-five  cents  a  square  yard,  five 
per  ceotucn  ad  valorem ;  od  worsted  stuff  goods^  shawls,  and 
other  manufactures  of  silk  and  worsted,  ten  per  centum  ad 
valorem ;  on  worsted  yam,  twenty  per  centum  ad  valorem  ; 
on  woolhn  ysam^  four  cents  per  pound,  and  fifty  per  centum  ad 
valorem  ;  on  mits^  glo^es^  bindings^  blankets^  hosiery^  and 
carpets  and  carpeting,  twenty-five  per  centum,  except  Brus- 
sels,  Wilton,  and  treble  ingrained  carpeting,  which  shall  be  at 
sixty-three  cents  the  square  yard,  all  other  ingrained  and  Ve- 
netian carpeting,  at  thirtyfive  cents  the  square  yard  ;  and  ex- 
cept blankets,  the  value  whereof,  at  the  place  from  whence 
exported,  shall  not  exceed  seventy -five  cents  each,  the  duty 
to  be  levied  upon  which,  shall  be  five  per  centum  ad  valorem ; 
on  flannels,  bookings,  and  baizes,  sixteen  cents  the  square 
yard ;  on  coach  laces,  thirty-five  per  centum ;  and  u|)od 
Dierioo  shawls  made  of  wool,  all  other  mamrfactmres  of  wool^ 
or  of  which  wool  b  a  component  part,  and  on  ready  made 
clothing,  fifty  per  centum  ad  valorem."  Now  the  argument 
turns  upon  this,  that  the  ^'bindings"  spoken  of  in  this  clause, 
are  not  all  bindings  whatsoever,  but  only  such  as  are  woollen 
bindings,  as  contradistinguished  from  worked  bindings* 

In  examining  the  clause  in  question,  it  is  clear,  that  it  ap» 
plies  solely  to  articles  composed  in  whole  or  in  part  of  wool, 
using  the  latter  word  in  its  comprehensive  sense,  as  applicable 
to  the  raw  material,  and  not  merely  to  its  commercial  seosO) 
when  incorporated  into  a  particular  fabric  or  manufacture. 
There  is  no  doubt,  that,  in  a  commercial  sense,  worsted  goods 
are  distinguishable  from  woollen  goods  ;  and  so  accordingly 
this  clause  treats  them,  although  wool  is  a  constituent  part  of 
all  worsted  goods  ;  for  worsted  is  but  wool,  spun  and  twisted 
in  a  particular  manner.  The  point  of  the  argument,  therefore, 
must  turn  upoa  this,  that  the  duty  oo  ^^mits,  gloves,  and  bind- 
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ings,"  in  this  clause,  is  not  intended  to  cover  all  sorts  of  mits, 
gloves,  and  bindings,  manufactured  out  of  wool,  but  only  such 
as  would  be  denominated  woollen  mits,  gloves,  and  bindings. 
The  argument  derives  some  force  from  the  immediately  ante- 
cedent article  mentioned  being  ^*  woollen  yarn  "  ;  and  hence 
the  maxim,  Mtseitur  a  foctit,  is  said  to  be  applicable  to  it. 
But  in  construing  the  clause,  it  seems  to  me,  that  the  whole 
must  be  taken  together.  The  first  branch  of  the  clause  em- 
braces all  milled  and  fulled  cloth  known  by  the  name  of  plains, 
kerseys,  and  kendal  cottons,  of  which  wool  is  the  only  mate- 
rial ;  next,  comes  worsted  stuff  goods,  &c. ;  next,  worsted 
yarn  ;  next,  woollen  yarn ;  and  then,  mits,  gloves,  bindings, 
blankets,  hosiery,  and  carpets.  Now,  certainly,  in  this  very 
connexion,  we  find  goods  enumerated,  which  either  are,  or  at 
least  may  be,  composed  of  worsted.  No  one,  I  suppose, 
doubts,  that  there  are,  or  may  be  worsted  mits,  worsted  gloves, 
worsted  bindings,  and  worsted  hosiery,  as  well  as  woollen ; 
and  therefore  there  is  nothing  in  the  language,  which  necessa- 
rily or  naturally  limits  it  to  the  one  class,  rather  than  the  other. 
Why,  then,  should  it  not  be  construed  to  embrace  both,  since 
it  is  found  in  a  clagse  equaUy  embracing  woollen  and  worsted 
goods,  and  there  is  nothing  pointing  specially  to  one  in  prefer- 
ence to  the  other  ?  And,  indeed,  since  the  language  is  gen- 
eral, ^^  mits,  gloves,  bindings,  hosiery,"  &c.,  why  should  it 
not  be  applied  to  all  mits,  all  gloves,  all  bindings,  all  hosiery, 
whatever  are  the  component  materials,  upon  the  ground  of  the 
very  maxim,  ^oscitur  a  soeiis ;  the  clause  embracing,  in  all 
other  respects,  woollen  and  worsted  goods  only,  with  the 
single  exception  of  ^^  shawls  and  other  manufactures  of  silk 
and  worsted,"  and  that  very  exception  being  inapplicable 
here  i 

The  case  of  Mams  v.  Bancroft  (3  Sumner  R.  384),  turned 

» 

upon  very  different  considerations,  growing  out  of  another 
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distiDCt  clause  (the  i5th)  of  the  same  section.  That  clause 
levied  a  duty  of  a  very  different  sort  upon  ^^  all  manufactures 
of  silk,  or  of  which  silk  shall  be  a  component  part "  ;  and  the 
Court  held,  that  French  silk  gloves,  being  a  manufacture  of 
silk,  could  not  have  been  within  the  purview  of  the  second 
clause  respecting  mits  and  gloves  ;  otherwise  it  would  involve 
a  direct  repugnancy  between  the  two  clauses  of  the  section. 
To  give  full  effect  to  each  clause,  the  Court  said,  that  the 
second  clause  was  applicable  solely  to  mits  and  gloves,  which 
were  wholly  or  in  part  composed  of  wool ;  and  the  other 
clause,  to  mits  and  gloves,  which  were  whoUy  or  in  part  com- 
posed of  silk.  By  implication  and  inference,  therefore,  the 
reasoning  of  the  Court  in  that  case,  would  lead  us  to  the  con* 
elusion,  that  the  second  clause  would  embrace  worsted  mits, 
worsted  gloves,  and  worsted  bindings.  That  point,  however, 
not  being  then  directly  before  the  Court,  the  present  case  is 
not  necessarily  governed  by  it. 

My  opinion,  upon  the  best  reflection,  which  I  have  been 
able  to  bestow  upon  the  subject,  is,  that  all  bindings,  whether 
woollen  or  worsted,  are  within  the  purview  of  the  second 
clause  ;  and  to  construe  worsted  bindings  to  be  without  it,  and 
woollen  bindings  to  be  within  it,  would  be,  not  to  interpret  the 
clause  upon  its  general  import  and  the  context,  but  to  insert 
qualifications  and  limitations,  where  the  Act  declares  none. 
The  motion,  therefore,  for  a  new  trial  upon  the  reserved 
point,  roust  be  overruled. 


^ 
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furrow,  which  9  being  turned  over,  more  readily  falls  iu,  and  is 
far  better  covered  than  with  square  edged  work.  The  top 
of  the  standard,  through  which  the  bolt  passes  to  secure  the 
beam,  is  transversely  parallel  to  the  plane  of  the  share,  and 
extends  back  from  the  bolt  to  such  a  distance,  as  to  form  a 
brace  to  the  beam,  where  the  after  part  is  pressed  down  by 
lifting  at  the  forepart,  the  share  being  fast  under  a  rock,  or 
other  obstruction.  The  after  part  of  this  extension  is  squared 
in  such  manner,  that,  being  jogged  into  the  beam,  it  relieves 
the  bolt  in  heavy  draft. 

The  bolts,  which  we  use  to  fasten  the  pieces  of  cast  iron, 
(of  which  our  ploughs  are  made)  together  and  to  the  wood* 
work,  are  round,  with  inverted  convex  heads,  or  like  the 
woodscrew,  with  a  projection  on  the  under  side  of  the  head 
of  semicircular  form,  which  fits  into  a  groove  in  the  counter- 
sink part  of  the  boltbole,  as  it  is  cast,  to  receive  it,  which  not 
only  prevents  its  turning,  but  also  diminishes  the  liability  of 
breakage  at  the  corners  of  square  holes  ;  all  which  will  more 
fully  appear  by  reference  to  the  drawing  annexed  to  and  form- 
ing part  of  this  specification. 

We  hereby  declare,  that  what  we  claim  as  new,  and  of  • 
our  invention,  is  the  construction  of  such  ploughs  as  aforesaid, 
and  the  several  parts  thereof,  not  separately,  but  in  conf- 
bination  for  the  purposes  aforesaid,  viz.  :  1st.  The  inclining 
the  standard  and  landside  so  as  to  form  an  acute  angle  with 
the  plane  of  the  share.  2d.  The  placing  the  beam  on  a  line 
parallel  to  the  landside  within  the  body  of  the  plough,  and  its 
centre  nearly  in  the  perpendicular  of  the  centre  of  resistance. 
3d.  The  forming  the  top  of  the  standard  for  brace  and  draft. 

We  do  not  intend  to  confine  our  claim  to  any  particular 
form  or  construction,  excepting  such  form  as  may  be  neces- 
sary to  place  the  beaip  in  the  perpendicular  of  the  centre  of 
resisunce,  and  parallel  to  the  landside  ;  and  also,  to  such 
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form  of  the  top  of  the  standard,  as  shall  serve  for  brace  and 
draft,  but  have  given  such  form,  as  we  deem  to  be  most  con- 
venient, which  may  be  varied,  as  is  obvious. 

It  was  admitted  at  the  trial,  that  the  defendants'  ploughs 
were  exactly  in  all  respects  like  those  of  the  plaintiffs,  except 
that  the  defendants  did,  not  in  their  ploughs  extend  back  the 
top  of  the  standard,  or  jog,  in  the  manner  stated  in  the  specifi- 
cation, and  described  in  the  third  part  of  the  summing  up  of 
the  invention. 

It  was  contended  by  the  counsel  for  the  defendants.  Dexter^ 
Ruggks,  and  Mkny  that  as  the  defendants'  plough  did  not 
embrace  the  whole  combination,  which  the  plaintiffs'  plough 
did,  and  as  the  patent  was  for  a  combination  only,  there  was 
no  infringement  of  the  plaintiffs'  patent.  On  the  other  hand, 
it  was  contended  by  the  plaintiffs'  counsel,  Charles  O.  Loring^ 
and  Crray,  and  Gkaaon^  that  the  use  of  two  parts  of  the  com- 
bination, without  embracing  the  third,  was  an  infringement  of 
the  patent. 

Story  J.  I  am  entirely  satisfied,  that  the  true  construc- 
tion of  the  present  patent  is,  that  it  is  a  patent  for  a  com- 
bination and  for  a  combination  only.  The  combination,  as 
stated  in  the  summing  up,  consists  of  three  things  ;  and  it 
is  as  follows  :  ^^  ist.  The  inclining  the  standard  and  land- 
side  so  as  to  form  an  acute  angle  with  the  plane  of  the  share. 
2d.  The  placing  the  beam  on  a  line  parallel  to  the  land- 
side  within  the  body  of  the  plough,  and  its  centre  nearly 
in  the  perpendicular  of  the  centre  of  resistance.  3d.  The 
forming  the  top  of  the  standard  for  brace  and  draft."  Un- 
less, then,  it  is  proved,  that  the  whole  combination  is  sub- 
stantially used  in  the  ploughs  of  the  defendants,  it  is  not  an 
infringement  of  the  plaintiffs'  patent,  although  one  or  more  of 
the  parts,  as  above  specified,  in  the  summing  up  in  the  patent^ 
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may  be  used  in  combination  by  the  defendants.  The  plain- 
tiflfs'  patent  is  for  an  entire  combination  of  all  the  three  things, 
and  not  for  a  combination  of  any  two  of  them.  A  patent  for 
a  combination  of  A,  B  and  C,  cannot  be  technically  or 
legally  deemed  at  once  a  combination  of  A,  B  and  C,  and  of 
A  and  B  alone.  I  think,  also,  that  the  plaintiff,  by  the  sum- 
ming up  in  his  patent,  has  treated  the  jogging  of  the  stand- 
ard behind,  as  well  as  the  extension  thereof  to  be  essen- 
tial parts  of  his  combination,  for  the  purpose  of  brace  and 
draft ;  and  not  deemed  either  of  them  separately,  and  alone, 
and  independent  of  the  other.  I  deduce  this  from  the  lan- 
guage used  in  the  third  part  of  the  summing  up,  which 
has  a  necessary  reference  to,  and  is  explicable  only  by  the 
antecedent  descriptive  part  of  the  specification,  as  t)  the 
forming  of  the  standard  ^'  for  brace  and  draft."  The  language 
there  used  is  as  follows  :  —  "  The  top  of  the  standard,  through 
which  the  bolt  passes  to  secure  the  beam,  is  transversely  par- 
allel to  the  plane  of  the  share,  and  extends  back  from  the  bolt 
to  such  a  distance  as  to  form  a  brace  to  the  beam,  where  the 
after  part  is  pressed  down  by  lifting  at  the  forepart,  the  share 
being  fast  under  a  rock  or  other  obstruction.  The  after  part 
of  this  extension  is  squared  in  such  a  manner,  that,  being  jog- 
ged into  the  beam,  it  relieves  the  bolt  in  heavy  draft."  If  the 
reference  had  been  direct  and  positive  to  the  descriptive  part 
of  the  specification  in  the  summing  up,  as  by  adding  after  the 
words,  ^'  for  brace  and  draft,"  the  words  ^^  in  the  manner 
above  mentioned,"  or  ''  by  the  extension  and  jogging  as  afore- 
mentioned," there  could  be  no  doubt,  in  my  judgment,  that 
both  were  treated  by  the  plaintiff  in  his  patent  as  essential 
parts  of  his  combination  for  the  very  purposes  stated,  viz^ 
*^  for  brace  and  draft."  Now,  it  seems  to  me,  that  this  is  the 
necessary  interpretation  of  the  summing  up,  precisely  as  if  the 
words  had  been  actually  used ;  and  that  it  would  not  be  intel- 
ligible without  them. 
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I  regret,  that  this  is  the  conclusioD,  to  which  my  mind  has 
arrived  ;  but  I  cannot  avoid  it.  I  shall  still  more  regret,  that 
the  cause  should  be  decided  upon  this  mere  technical  point, 
when,  if  the  other  points  of  defence,  taken  by  the  defendants' 
counsel,  are  made  out  by  the  proofs,  there  is  an  end  of  the 
cause,  independently  of  this  technical  construction.  For  ex- 
ample, if  it  is  established  in  proof,  as  the  defendants'  counsel 
insist,  that  they  can  establish,  that  the  inclining  of  the  stand- 
ard and  landside,  so  as  to  f  >rro  an  acute  angle  with  the  plane 
of  the  share  has  been  long  known  before,  (for  the  defendants 
certainly  have  a  right  to  use,  what  was  common  before,  and 
as  far  as  it  was  common,)  it  will  then  amount  only  to  this, 
that,  as  the  defendants  have  not  used  the  whole  combination, 
but  a  part  or  parts  only  thereof,  there  has  been  no  infringe- 
ment of  the  plai  uiffs'  patent.  So,  if  there  is,  in  fact,  no  such 
centre  of  resistance,  as  stated  in  the  speciGcation,  or  if  the  for- 
mulary for  placing  the  beam  will  not  place  it  parallel  to  that 
centre  of  resistance  within  the  body  of  the  plough,  the  same 
difficulty  in  mainuining  the  patent  may  arise.  However,  it 
is  for  the  parties  to  say,  whether  they  will  proceed  in  the 
cause  on  these  and  the  other  points  in  controversy. 

Mem.  The  defendants  declined  to  proceed  ;  and  a  verdict 
was  taken  for  the  defendants,  with  the  understanding,  that  a 
bill  of  exceptions  would  be  taken  to  the  decision  of  the  Court 
for  the  purpose  of  a  final  decision  in  the  Supreme  Court. 
The  cause  was  accordingly  carried  to  the  Supreme  Court 
upon  a  bill  of  exceptions,  and  at  January  term,  1842,  the 
judgment  of  the  Circuit  Court  was  affirmed. 
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Harrison  Grat  &  Co. 
John  Harper  &  Brothers. 

Conitroction  of  a  contract  in  relation  to  the  lale  of  booka. 

Con?eraatioof  between  parties,  at  the  time  of  malting  a  contract,  are  compe- 
tent evidence  to  ihow  the  oenae,  which  they  attached  to  a  particular  term 
uied  in  the  contract. 

This  was  an  actioD  of  assumpsit  to  recover  the  sum  of 
$841.39,  the  balance  of  an  account,  alleged  to  be  owing  bj 
the  defendants  to  the  plaintiffs,  for  sundry  volumes  of  Sparks's 
American  Biography.  The  plaintiffs,  in  order  to  maintain 
their  action,  produced  in  evidence  the  following  agreement : 
«<  Boston,  May  22,  1S39.  We  agree  to  take  of  Hilliard, 
Gray,  &  Co.  any  volumes  of  Sparks's  American  Biography, 
bound  or  unbound,  that  they  may  ship  to  us,  within  three 
months  from  this  date,  at  the  cost  thereof,  and  pay  for  the 
same  in  six  months  from  date  of  shipment.  Harper  &  Broth- 
ers." The  plaintiffs  contended,  that  the  cost  of  the  books  in 
question  consisted  of  four  items  of  expense  :  1st.  paper  ;  2d. 
press- work ;  3d.  binding  ;  4th.  amount  paid  by  the  volume 
to  the  owner  of  the  stereotype  plates  to  produce  the  books. 

To  prove  these  items,  they  introduced  in  evidence  a  letter 
written  by  the  plaintiffs  to  the  defendants,  as  follows  : 

<<  Boston,  August  10th,  1839. 

"  Gentlemen: — On  the  22d  of  May  you  agreed  to  take 
of  us  any  volumes  of  Sparks's  American  Biography,  bound 
or  unbound,  that  we  might  ship  to  you  within  three  months 
from  that  date,  at  the  cost  thereof;  we  have  accordingly 
shipped  this  day,  as  per  bill  of  lading,  tQ  your  risk,  the  books, 
as  per  bill,  and  on  the  same  sheet  have  given  a  statement  of 
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the  cost  of  making  the  books,  with  the  amount  paid  Mr. 
Sparks  for  copyright ;  but  we  have  added  nothing  for  interest, 
which  we  shall  claim  the  right  to  add  hereafter,  if  jou  dispute 
the  correctness  of  our  estimate,  or  way  of  making  up  the  cost, 
according  to  a  legal  construction  of  your  contract,  that  would 
make  the  cost  to  us  as  much  as  the  paper.  We  have  put  in, 
also,  a  large  lot  of  back-titles  and  over-sheets,  for  which  we 
have  made  no  charge  ;  but  we  shall  expect  them  to  be  return- 
ed to  us,  unless  you  will  agree,  that  if  any  of  the  books  we 
have  heretofore  sold  should  be  found  incomplete,  that  you 
will  supply  the  sheets  wanted  without  charge  to  us.  We 
have  charged  a  lot  of  heads,  titlepages,  and  fac  simile  plates, 
at  less  than  cost  to  us,  they  being  valuable  to  you  ;  but  if  not 
willing  to  pay  the  sum  named,  please  return  them  to  us.  If 
we  had  time,  many  of  them  might  have  been  placed  in  the 
volumes  sent,  consequently  not  so  much  deducted  from  the 
volumes,  where  they  belong.  But  this  is  a  small  matter,  —  you 
may  take  them,  or  not,  at  that  price,  as  you  choose.  Having 
complied  with  our  part  of  the  contract  with  you,  we  shall 
expect  you  to  send  us  your  note  at  six  months  from  this  date, 
for  $  1641.39  —  less  $35  for  the  plates,  if  you  do  not  take 
them.  Yours  respectfully, 

"  HiLLiARD,  Gray,  &  Co. 
^^  Messrs.  Harper  &,  Brothers,  Booksellers,  New  York. 

^^  P.  S.  You  will  find  all  the  copper  and  steel  plates,  be- 
longing to  the  work,  in  a  bundle,  in  box  No.  6." 

On  the  same  sheet  with  this  letter,  was  a  computation  of 
the  cost  of  the  American  Biography,  made  up  by  the  plain- 
tiffs, each  volume  separately,  and  specifying  the  number  of 
volumes  printed  : 
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No.  of  oopi«f. 

Cost  of  paper. 

Coftofprlaiinf. 

Vol. 

1,  2000 

$255^ 

$24533 

500 

5340 

24.00 

M 

2,  2000 

256.38 

28.170 

500 

60.40 

2a40 

It 

3,  aooo 

32a50 

279.70 

500 

50.40 

24.30 

CI 

4,2000 

259.30 

281.67 

1000 

128.45 

140^ 

500 

60.20 

24430 

M 

5,  2500 

295.43 

118.45 

U 

6,  1500 

174.15 

73.00 

500 

53.40 

21.60 

U 

7,  1500 

218.25 

81.00 

M 

8,  1500 

19.1.75 

78.00 

U 

9,  1500 

152.25 

7aoo 

U 

10,    750 

64.20 

40.00 

750 

84.20 

4aoo 

22,050 

$2709.97 

$  1855.48 

Paper 

2709.97 

Binding, 

281200 

Printing  fac  sicniles, 

304.50 

"        portraits, 

19a87 

Paper  for  fac  similes, 

52.20 

■ 

"        **  portraits, 

29.25 

being  35,37-100  cents  per  volume. 
Vols.  ] ,  2,  3,  and  4,  —  cost  of  paper,  &c.,         $  .3537 
Copyright  paid  Mr.  Sparks  on  these  volumes,       .1250  • 

883  vols.. 
Vols.  5,  6,  7,  8,  9,  and  10,  —  cost  of  paper,  &c.,  $  J3537 
Copyright  paid  Mr.  Sparks  on  do.,  i2600 


2623  vols.        $  .6137 
3506  vols. 


$7960.27 


$.4787 
$421.59 


1609.73 
$2031.32 


being  57  cents  per  volume. 
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The  account  of  the  volumes  sent  was  also  contained  in  the 
same  sheet,  by  which  it  appeared,  that  they  had  sent  3506 
volumes,  bound,  unbound,  and  in  sheets ;  some  with  and  some 
without  plates  ;  among  these  there  was  not  a  perfect  set,  and 
1600  volumes  were  imperfect.  The  amount  charged  for  the 
books  was  $1611.97;  lot  of  portraits,  title-pages,  and  fac 
similes,  $  25  ;  4  boxes,  $  4.42  —  $  1641 .39.  The  plaintiffs 
then  produced  the  following  letters  : 

[Harpkr  to  Gray.] 

<«  New  York,  August  30th,  1839. 
**  Messrs.  HiUiard,  Gray,  &  Co. 

'^  Gentlemen  :  —  Your  favor  of  the  10th  instant  has  been 
received.  Having  several  times,  in  person,  demurred  to  your 
charges  for  copyright  on  the  odd  volumes  of  Sparks's  Ameri- 
can Biography,  we  now  do  so  formally,  in  writing,  and  at  the 
same  time  propose  leaving  the  question  at  issue  between  us  to 
the  arbitration  of  disinterested  men. 

"  We  requested  Messrs.  Folsom,  Wells,  and  Thurston, 
some  time  since,  to  forward  the  volumes  of  the  work,  which 
they  printed  for  us  ;  but,  as  they  have  not  done  so,  we  take 
the  liberty  of  asking  you  to  request  them  to  send  them  on 
without  delay.     Respectfully  your  obedient  servants. 

^'  Harper  &  Brothers." 

[Gray  to  Hakper.] 

^  Boston,  December  9th,  1839. 

^^  Gentlemen  :  —  In  our  last  we  requested  you  to  send  us 
your  two  acceptances  of  $  800  each,  to  balance  the  bill  of 
Biography.;  but  not  hearing  from  you,  and  wanting  that  paper 
for  immediate  use,  we  have  drawn  on  you  for  $  800,  through 
the  bank,  which  we  trust  you  will  not  refuse  to  accept,  on  ac* 
count  of  our  bill  for  Biography,  as  it  is  only  part  of  the  amount, 
and  will  not  compromise  you  In  the  question  in  dispute  be- 
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tween  us.  We  have  made  the  draft  payable  io  March,  instead 
of  February,  when  the  amount  is  due  ;  and  we  hope  you  will 
not  hesitate  to  accept  it  and  send  us  another  for  the  balance 
soon,  and  thus  end  this  disagreeable  affair  without  any  more 
words  on  the  subject.     Tours  respectfully, 

'^  HiLLlARD,    OrAT,    Si  Co. 

"  Messrs.  Harper  &  Brothers,  New  York.*' 

The  plaintiffs  upon  these  letters  contended,  that  the  only- 
question  left  open  was  the  question  of  copyright.  They  aban- 
doned the  claim  for  amount  of  copyright  paid  on  the  first  four 
volumest  They  then  produced  an  agreement  made  between 
the  plaintiff's  and  Mr.  Sparks,  for  publishing  the  last  six  vol- 
qmefif,  by  which  it  appeared,  that  the  plaintiffs  agreed  to  pay 
Mr.  Sparks  $  650  per  volume  for  the  right  of  publishing  2600 
of  ^ach  of  the  said  volumes,  and  the  use  of  the  stereotype 
plates.  This  agreement  bore  date  April  2$th,  1836.  They 
also  produced  the  receipts  of  Mr.  Sparks  for  $  650  for  each 
of  $aid  volumea-  The  receipt  for  the  last  volume  was  dated 
November  15th,  1838.  Tb^y  then  called  Charles  Folsom,  who 
proved  the  price  of  printing  to  be  as  stated  in  the  aocount 
rendered  by  the'plaintifis.  He  also  made  the  following  state- 
ment of  the  oumher  of  volumes  published,  the  time  of  publi- 
cation, and  cost  and  time  of  stereotyping  each : 

Vol.  1, 2000  copies  from  movable  types  — 1834,  Jan.  27. 

500      "        "      stereotype  plates  —  183a  Dec.  26  — 

cost  of  plates,  $  238.91 

Vol.  2,  2000      «       «      movable  types  — 1834,  April  1 1. 

500      "        «      stereotype  plates  — 1839,  Jan.  27 — 

cost  of  plates,  276.33 

VoL3,2000      ••        «      movable  types  — 1835,  Jan.  a 

500     <         *<      stereotype  plates  — 1839,  Feb.  14 — 

cost  of  i^atasy  S3a76 
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Vol.  4,  2000     «<       "      moTablo  types -^  1885,  AufT' 1^ 

600     «       <«      0ter8otypeplate8^1839,  April  16  — 

cosi  of  plates,  $  279*89 

yoL5)2500      <<       <•      stereotype  plates  — 1836,  May  28, 

cost  of  plates,  275-50 

Vol.  6, 1500      «        «      stereotype  plates  — 1836,  Sept.  6, 

cost  of  plates,  264*04 

500      «<        *(      stereotype  plates^  183^,  April  2& 
Vol.7, 1500     «       «  a  H         1837,  March  3, 

cost  of  pltites,  305-00 

Vol.8, 1500     <<       ^     stereotype  plates  — 1887,  Sept 35, 

doat  of  platee,  281*16 

Vol.  9, 1500      <<       *"     stereotype  plates  — 1838,  March  16, 

cost  of  plates,  294*89 

Vol.  10,  750      "        "     stereotype  plates  — 1838,  Dec.  20, 

cost  of  plates,  362-41 

Vol.  «   750      "        ««      stereotype  plates  — 1839,  Feb.  a 

The  defendants  admitted,  for  the  purpose  of  this  trial,  that 
the  cost  of  paper  and  binding  of  said  Folumes  was  correctlj 
charged  in  the  plaintiffs'  account. 

The  plainti&  here  rested  their  case. 

The  defendants'  counsel  then  opened  the  defence,  and  ra^* 
troduced  the  following  evidence  : 

1.  A  deed  of  the  copyright  of  the  whole  ten  Tolumes,  and 
the  stereotype  plates  of  the  last  six  Tolumes,  from  Jared 
Sparks  to  Billiard,  Gray,  &  Co.,  dated  October  16th,  1638, 
and  recorded  November,  1838,  for  the  consideration  of  $3400| 
*— reserving  to  Mr.  Sparks  the  right  of  publishing  the  lives 
written  by  himself. 

2.  A  deed  of  the  copyright  of  stereotype  plates  of  the 
whole  ten  volumes,  from  Harrison  Gray  and  Charles  Brown 
to  Harper  &  Brothers,  dated  May  22d,  1839,  acknowledged 
June  27th,  1839,  and  recorded  July  15th,  1839, -**  reserving 
to  Mr.  Sparks  the  same  rights  as  the  deed  to  Billiard,  Gray, 
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&  Co.,  and  subject  to  a  contract  made  with  Messrs.  Folsom, 
Wells,  &  Thurston,  and  a  contract  made  with  Marsh,  Ca- 
pen,  &  Lyon,  by  Hilliard,  Gray,  &  Co. 

3.  A  deed  from  the  plaintiffs  to  the  defendants,  (which  had 
been  cancelled  on  account  of  informality  of  execution,)  dated 
May  22d,  1839,  of  the  same  copyrights  and  plates  as  pre- 
ceding, and  in  every  respect  like  it,  except  that  it  was  made 
and  executed  in  the  firm  name  of  Hilliard,  Gray,  &  Co.,  and 
contained  no  reference  to  the  contracts  with  Folsom,  Wells, 
&  Thurston,  and  Marsh,  Capen,  &  Lyon. 

4.  The  following  correspondence  between  the  parties  : 

[Harper  to  Grat.] 

«  New  York,  June  29th,  1839. 
**  Harrison  Gray,  Esq. 

"  Dear  Sir  :  —  The  deed  of  copyright  for  *  Sparks's 
American  Biography,'  which  you  have  substituted  for  the 
one,  which  I  obtained  from  you,  when  I  made  the  purchase,  u 
not  scUisfactory.  At  the  time  I  received  it  of  you,  you  pram* 
wed,  in  the  presence  of  Mr.  Wells,  that  you  would  have  an- 
other executed,  with  the  individual  signatures  of  your  firm,  if 
required.  My  brother  understood,  that  you  declined  giving 
such  a  deed  ;  but  I  am  in  hopes,  that  he  misunderstood  you. 
Permit  me,  therefore,  to  inquire,  whether  you  will,  or  will  not, 
have  such  an  instrument  executed,  without  any  variation,  oth- 
er than  that  of  substituting  the  individual  signatures  of  your 
house,  instead  of  the  general  signature  of  your  firm  ? 

^'  Please  let  me  hear  your  definite  and  conclusive  decision 
by  return  of  mail,  and  much  oblige 

"  Your  ob't  servant,  F.  Harper." 

[Grat  to  Harper.] 

«  Boston,  July  2d,  1839, 
^Fletcher  Harper,  Esq. 

^^  Dear  Sir :  —  I  duly  received  yours  of  the  29th|  and  must 
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confess,  that  I  am  quite  surprised  at  its  contents.  When  your 
brother  presented  our  deed,  signed  bj  nae  for  our  firm,  no  ob- 
jection was  made  as  to  a  new  one  ;  my  partner,  Mr.  Brown, 
who  had  never  seen  the  paper  before,  suggested,  that,  as  we 
had  conveyed  to  you  two  contracts  with  Marsh,  Capen,  & 
Lyon,  and  Folsom,  Wells,  &  Thurston,  they  should  have 
been  added  or  recognized  in  the  contract  or  conveyance ;  and  it 
was  agreed  to  by  your  brother,  and  made  part  of  the  new  con- 
veyance. Now,  as  this  was  an  agreement  with  the  senior  part* 
ner  of  your  house,  and  only  recognizes  the  two  contracts, 
which  made  part  of  the  contract  or  conveyance  to  you,  I  can- 
not see,  why  you  have  any  reason  to  be  dissatisfied  with  it,  and 
I  would  respectfully  ask  you  to  state,  where  it  differs  from  our 
original  agreement.  Respectfully,  &c. 

«  H.  Grat.'» 

[Harper  to  Grat.] 

«  New  York,  July  9th,  1839. 
**  Harrison  Gray,  Esq. 

<<  Dear  Sir  :  —  My  brother  Fletcher  has  just  shown  me  a 
letter  from  you,  in  which  you  state,  that  I  agreed  to  a  change 
in  the  deed  of  copyright,  which  you  gave  him  for  Sparks's 
American  Biography.  In  this  you  are  mistaken,  as  I  distinct* 
ly  informed  you,  that  I  had  paid  no  attention  to  the  subject  of 
the  contract,  and  did  not  feel  myself  at  liberty  to  interfere  there- 
in ;  and  it  was  entirely  upon  your  representations,  that  all  should 
be  right  and  satisfactory,  that  I  consented  to  the  destruction 
of  the  original  deed.  Having  since  heard  my  brother's  views, 
objections,  &c.,  I  now  concur  with  him  in  opinion,  that  the 
present  deed  U  not  satisfactory,  and  such  as  under  the  circum- 
stances it  should  be  ;  and  that  you  are  bound  in  honor  to  exe- 
cute the  deed,  as  originally  agreed  upon  between  him  and  your- 
self.    Hoping  that  you  will  not  refuse  to  do  so,  I  remain 

^^  Yours  truly,  James  Harper." 
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[Harpxb  to  6&at«] 

**  New  York,  July  9tb,  1880. 
"  Harrison  Gray,  lilsq.,  Boston. 

*'  Dear  Sir  :  —  I  have  yours  of  the  2d  inst.  By  the  an- 
nexed letter  of  my  brother,  you  will  at  once  perceive,  that 
the  ground  you  assumed,  of  there  having  been  ^an  agreement 
made  with  the  senior  partner  of  our  house,^  is  not  correct. 

*'  Permit  me,  therefore,  again  to  inquire^  whether  you  will, 
or  will  not,  fulfil  the  agreement  you  made  in  relation  to  the 
original  deed  of  copyright,  which  you  gave  me. 

^*  Please  let  me  hear  from  you  by  return  of  mail. 

"  Your  ob't  servant,  F.  Harper.'* 

[QraT  to  HAm»EB«] 

"  Boston,  July  llth,  1839. 
"  Dear  Sir  :  —  Yours  of  the  9th,  with  your  brother^s  of 
same  date,  is  before  me.  I  am  more  surprised  at  his  let- 
ter than  I  was  at  your  last,  as  I  can  prove  all,  I  stated  in  my 
last,  that  your  brother  cheerfully  agreed  to  the  change  we 
made  in  the  conveyance  of  the  copyright)  and  read  the  same 
over  carefully  with  our  book-keeper,  after  he  had  copied  the 
original  memorandum  agreed  upon  ;  and  I  cannot  see,  why 
you,  or  he,  or  any  one  else,  should  be  dissatisfied  with  it,  is  I 
can  prove  by  Mr.  J.  Brown,  that  you  agreed  to  fulfil  those 
contracts  ;  and  if  you  will  refer  to  the  transfer  of  them  on  the 
back,  you  will  find,  that  in  Folsoni,  Wells,  and  Thurston's  it 
was  so  expressed  ;  and  you  must  be  aware,  that  we  could  not 
legally  give  you  a  deed'of  the  copyright  without  reference  to 
those  contracts.  And  as  I  am  unwilling  to  suspect,  that  you 
wish  to  have  the  deed  with  that  omission,  to  make  a  question 
of  your  liability  to  fulfil  those  contracts,  you  will  please  in- 
form us,  as  I  requested  in  my  last,  what  you  are  dissatisfied 
with,  or  send  us  the  form  of  a  deed,  such  as  you  want,  and  if 
not  inconsistent  with  my  agreement  with  yoU)  and  has  reference 
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to  the  fulfilment  of  those  contracts,  I  have  no  doubt  my  partner 
will  cheerfully  sign  it  with  me.     Yours  respectfully, 

^^  Harrison  Gr^t. 

"Fletcher  Harper,  Esq.,  New  York." 

[Grat  to  Habfbr.] 

<'  Boston,  Jaly  90th,  1899. 

"  Gentlemen  :  —  When  your  Mr.  James  Harper  was  here, 
we  gave  him  a  letter  to  your  house,  with  a  list  of  the  volumes 
of  American  Biography  on  hand,  and  proposed  an  exchange 
of  vol.  5  for  vols.  1,  2,  and  3,  to  complete  sets.  If  this  is 
done,  we  must  have  the  vols.  1,  2,  and  3  immediately,  or  we 
shall  not  be  able  to  complete  the  sets  in  season  to  answer  our 
purpose,  and  the  consequence  will  be,  that  we  shall  have  a 
larger  lot  of  odd  volumes  to  send  you,  at  a  high  price,  accord- 
ing to  the  contract  with  us.  Let  us  have  your  order,  by  re- 
turn of  mail,  on  Messrs.  Folsom,  Wells,  &  Thurston,  for  the 
volumes,  according  to  our  letter,  and  much  oblige 

"Your  ob't  servants, 

"HiLLiARD,  Grat,  &  Co. 

"  Messrs.  Harper  &  Brothers,  fi^w  York." 

[Harpsr  to  Grat.] 

**  New  York,  July  23,  1889. 
'^Mesara.  Hilliard,  Gray,  &  Co. 

''  Gent :  —  Yours  of  the  20th  instant  is  at  hand.     We  are 

unwilling  to  comply  with  your  request  therein.     You  need  not 

fear  but  that  any  '  contract  ^  you  have  with  t»,  whether  at  a 

^high  price'  or  low  price,  will  be  fulfilled  to  the  letter. 

^^Respectfully,  Harper  &  Brothers." 

5.  A  copy  of  the  agreement  made  for  the  purchase  of  the 
volumes  of  the  Bipgraphy  in  the  handwriting  of  the  plaintiffs' 
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clerk,  in  all  respects  like  the  one  produced  by  the  plaintiffs, 
except  at  the  foot  of  the  same  was  a  memorandum  of  three 
acceptances  of  $  2000  each. 

6.  Three  acceptances  of  the  defendants,  which  they  had 
taken  up,  for  $2000  each,  dated  May  22d,  1839,  payable  to 
the]  plaintiffs  in  six,  nine,  and  twelve  months.  Also  three 
acceptances  (taken  up)  for  $800,  dated  December  9th,  1839, 
in  three  months. 

7.  The  assignment  from  the  plaintiffs  to  the  defendants  of 
the  contract  with  Marsh,  Capen,  &  Lyon,  dated  May  22d, 
1839,  and  the  contract  with  Folsom,  Wells,  &  Thurston,  of 
the  same  date. 

Here  the  defendants  rested  their  case. 

The  plaintiffs  then  called  Jared  Sparks,  who  testified  to  the 
payments  being  made,  as  stated  in  his  receipts. 

John  G.  Roberts,  who  testified,  that  many  of  the  volumes 
sent  were  deficient  only  in  engravings,  title-pages,  and  por- 
traits. 

James  Brown,  who  testified,  that  he  was  a  secret  partner 
of  the  firm  of  Hilliard,  Gray,  &  Co.  at  the  time  of  the  transfer 
of  the  copyrights  and  plates  to  the  defendants  ;  that  he  recol- 
lected the  transaction  ;  that  he  was  present  at  Gray's  store 
when  the  negotiation  was  going  on  between  Gray  and  Fletcher 
Harper ;  that  he  understood,  that  the  defendants  had  agreed 
for  the  copyright,  plates,  and  all  the  odd  volumes.  He  could 
not  say,  that  the  written  contracts  had  then  been  signed.  He 
did  not  recollect,  that  any  thing  was  said  as  to  the  cost  of  the 
odd  volumes  ;  something  was  said  about  completing  of  sets ; 
the  defendants  were  to  fulfil  the  contract  with  Marsh,  Capen, 
&  Lyon,  and  Folsom,  Wells,  &  Thurston.  Witness  could 
not  state,  what  was  said  in  regard  to  Gray's  retaining  the  plates 
for  that  purpose.  They  had  some  difiSculty,  but  he  could  not 
state  what,  as  his  attention  was  not  specially  called  to  it  at  the 
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time.  Soon  after,  Gray  and  F.  Harper  came  to  the  store  of 
the  witness  ;  they  differed  as  to  the  details  of  the  bargain,  and 
came  there  to  settle  in  some  way  or  other*  The  difficulty 
was,  what  constituted  the  cost  of  a  volume.  Gray  wished  to 
include  copyright.  Harper  thought  it  ought  not  to  be  includ- 
ed, as  he  had  already  purchased  the  copyright.  Harper  of- 
fered to  refer  the  question  to  me  to  decide  ;  this,  Mr.  Gray 
declined.  Witness  did  not  hear  Gray  tell  Harper,  what  the 
cost  would  amount  to«  He  said  the  cost  would  be  high.  At 
the  time  of  the  last  conversation,  witness  supposed  the  con- 
tracts  had  not  been  signed,  as  it  was  so  soon  after  the  first 
conversation.  He  did  not,  however,  know,  whether  they  had 
or  had  not  then  executed  the  contracts. 

The  defendants  then  introduced  the  following  note  from  the 
plaintiff. 

«Tremont  House,  8  o'clock,  P.  M.,  May  124th,  1839. 

^^  I  called  to  see  you,  in  hopes  we  should  be  able  to  settle 
the  price  of  the  volumes  of  Biography.  If  it  is  not  correct  to 
include  the  plates  in  the  cost,  something  should  be  added  for 
their  use.  At  any  rate,  I  think  if  you  will  stop  until  the  after- 
noon train  for  Worcester,  to-morrow,  you  and  I  can  settle  the 
question  without  the  sin  of  giving  any  wine  to  referees  for  what 
we  can  settle  ourselves.  I  cannot  ship  the  books,  until  this 
question  is  settled.  We  shall  lose  the  chance  of  selling  them 
to  others.  Yours  truly, 

«H.  Gray." 

Rand  and  Fisky  for  the  defendants,  contended  ; 

1.  That  the  plaintiffs'  account,  as  made  up  by  them,  was 
erroneous  upon  their  own  principle.  That  all  ttie  volumes 
sent  were  printed  from  plates,  and  that  in  computing  the  cost} 
the  plaintiffs  had  charged  for  what  is  technically  termed  com* 
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porition  on  the  first  four  volumes.  That  the  amount  to  be 
recovered  by  the  plaintiffs,  if  the  charge  of  copyright  on  the 
last  six  volumes  was  correct,  was  $  633.23.  If  the  copyright 
was  not  included  correctly,  then  the  defendants  had  overpaid 
$49.75.  That  from  the  above  sum,  at  all  events,  should  be 
deducted  the  amount,  charged  for  the  copies  of  the  sixth  and 
tenth  volumes  sent,  which  had  been  printed  since  the  pkintifis 
became  proprietors  of  the  copyright  and  plates. 

2.  That  the  charge  for  copyright,  or  use  of  plates,  was  not 
to  be  reckoned  as  part  of  the  cost  of  the  books  under  the  cir* 
cumstances  of  this  case.  That  whatever  might  be  the  true 
meaning  of  the  terms  '^cost  thereof,"  under  ordinary  circum- 
stances, under  the  circumstances  of  this  case,  they  could  only 
include  the  ^'  cost  of  making  "  the  books.  That  the  plaintiffs 
owned  the  copyright,  and  therefore  stood  precisely  in  the 
same  position  as  the  author,  and  he  might  as  well  include,  what 
he  had  expended  in  writing  the  book,  as  the  defendants  could, 
in  this  case,  include,  what  they  bad  charged  ;  and  the  plain- 
tiffii  might  with  equal  propriety  here  include  the  cost  of  the 
stereotype  and  altered  plates.  That  the  sale  of  copyright 
and  plates  having  been  made  to  the  plaintiffs  at  the  same  time, 
or  just  prior  to  the  making  the  contract  for  the  books,  it  was 
most  manifest,  that  the  defendants  never  could  have  intended 
to  pay  the  plaintiffs  a  second'  time  for  the  copyright ;  that 
they  could  only  have  intended  to  mean,  by  the  word  costs,  the 
cost  of  ^^  making  the  book,"  and  that  the  plaintiffs  could  not 
have  intended  any  more,  nor  could  they  in  justice  recover  any 
more.  That  the  defendants  having  purchased  the  copyright 
and  plates  of  the  plaintiff,  were  in  fact  doing  the  plaintiffs  a 
great  favor  to  take,  at  the  cost  of  manufacturing,  the  odd  and 
imperfect  volumes,  which  they  might  have  on  hand  after  three 
months  further  sales.  That  the  defendants'  view  of  this  mat- 
ter was  aided  by  the  consideration,  that,  as  they  owned  the 
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copyright  and  plates,  they  could  produce  the  books  for  the 
simple  cost  of  making  them  ;  and  it  could  hardly  be  supposed 
possible,  that  they  should  be  willing  to  pay  for  odd  and  imper- 
fect volumes  to  the  plaintiffs  twenty-six  cents  per  volume 
more  than  what  it  would  cost  to  produce  them. 

John  A.  BoUesy  for  the  plaintiffs,  contended,  that  the  con- 
tract of  the  defendants  for  the  purchase  of  the  volumes  of 
Biography,  and  the  sale  of  the  copyright  and  plates  by  the 
plaintiffs,  were  separate  and  independent  contracts,  as  much 
so  as  though  they  had  been  made  with  different  persons. 
That  from  the  evidence  it  was  certain,  that  the  plaintiffs  had 
paid  Mr.  Sparks  twenty-six  cents  per  copy  for  each  of  the 
last  six  volumes,  and  that,  therefore,  the  same  was  part  of  the 
cost  to  them,  and  to  be  included  in  the  sum  to  be  paid  by  the 
defendants.  That  it  was  certain,  from  the  contract  with  Mr. 
Sparks,  and  the  number  of  volumes  published,  that  the  plain- 
tiffs had  paid  Mr.  Sparks  thirty-seven  cents  per  volume,  and 
therefore  were  entitled  to  recover  $  959.41 .  That  if  they 
were  precluded  by  the  account  rendered  by  them  from  recov- 
ering beyond  twenty-six  cents  per  volume,  they  were  entitled 
to  recover  $674.18,  the  whole  number  of  copies  of  the  last 
six  volumes  sent  by  the  plaintiffs  to  the  defendants,  being 
2593.  That  the  defendants,  in  their  letter  of  August  30th, 
1839,  having  excepted  only  to  the  charge  for  copyright,  were 
presumed  to  be  satisfied  with  the  order  of  cost  as  made  up  by 
the  plaintiffs,  and  the  sum  paid  by  them  was  intended  to  apply 
to  those  items  only.  The  plaintiffs  farther  contended,  that 
from  the  last  letter  of  the  plaintiffs,  introduced  in  evidence  by 
the  defendants,  it  was  to  be  presumed,  that  the  whole  ques- 
tion had  been  settled  between  the  parties,  and  that  the  as- 
sent of  the  defendants  to  the  charge  for  copyright  was  to  be 
presumed  therefrom. 
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Stort  J.,  in  summing  up  to  the  jury,  said  :  It  appears  to 
me,  that  the  words  of  the  written  contract,   ^'  at  the  cost 
thereof,"    ought  to    be  construed,  ^^  all   the    cost   of  the 
copies,"  including  the  allowance  to  Mr.  Sparks,  unless  it  is 
clearly  made  out  m  the  evidence,  that  the  parties,  in  the  use 
of  this  language,  adopted  a  different  construction,  and  limited 
the  ^^  cost "  to  the  mere  expense  of  the  paper,  press*work, 
and  binding.     I  do  not  think,  that  it  is  absolutely  incompetent 
for  the  parties  to  show,  from  the  conTersattons  between  them 
at  the  time  of  the  making  the  contract,  what  was  the  sense,  in 
which  they  then  understood  the  word  ^^  cost  "  as  used  in  the 
contract,  as  it  is  a  word  capable  of  a  larger  or  narrower  con* 
struction  aeeordiog  to  the  subject  matter,  and  the  circum- 
stances of  the  particular  case.     Those  conversations  may  be 
deemed  a  part  of  the  res  gesta,  and  thus  may  be  referred  to, 
as  explanatory  of  the  real  intentions  of  the  parties  in  the  use 
of  the  word.     It  appears,  however,  that  the  parties  at  the 
very  time  differed  as  to  the  very  point,  whether  the  money 
paid  to  Mr.  Sparks  ought  to  be  included  in  the  ^^  cost "  or 
not ;  and  there  is  no  evidence  to  establish  in  direct  terms, 
how  the  disputed  item  was  settled  between  them.     If  the 
contract  was  signed  after  the  dispute,  it  would  go  far  to  show, 
that  the  word  ^^cost"  ought  to  include  the  money  paid  to 
Mr.  Sparks,  since  in  its  general  meaning  the  word  ^'  cost " 
would  certainly  comprehend  that  expense.     But  the  learned 
counsel  for  the  plaintiffs  insist,  that  the  contract  at  the  time  of 
the  dispute  had  been  actually  signed  and  completed  ;  and  if 
so,  then  every  inference  of  this  sort  is  repelled.    On  the  odier 
hand,  if  the  contract  was  not  signed  at  the  time  of  the  dispute, 
it  is  singular,  that  the  ambiguity  should  not  have  been  removed 
by  the  addition  of  some  explanatory  language. 

The  whole  point  in  the  argument  turns  upon  this.     The 
plaintiffs  say,  that  ^^  cost "  includes  all  the  items  of  cost,  there 
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being  no  qualifying  words  to  limit  the  meaning.  The  defend- 
ants,  on  the  other  hand,  say,  that  this  could  not  have  been  the 
intention  of  the  parties,  because  the  defendants  had  then  pur- 
chased all  the  stereotype  plates  from  the  plaintiffs,  and  conse- 
quently could  publish  complete  copies  of  all  the  volumes, 
instead  of  taking  broken  series,  at  the  mere  cost  of  the  paper, 
press-work,  and  binding  ;  and  this  is  certainly  true.  If  the 
purchase  of  these  volumes  had  constituted  a  part  of  the  origi- 
nal bargain  for  the  purchase  of  the  copyright  and  plates  for 
$  6000,  then  it  would  be  easy  to  see,  that  the  taking  of  these 
copies  at  the  enhanced  price  of  the  money  paid  to  Mr.  Sparks 
might  have  been  included.  But  this  construction  also  is  re- 
pudiated by  the  plaintiffs'  counsel,  who  insists,  that  the  bar- 
gains were  independent  of  each  other.  There  is,  therefore, 
great  difficulty  in  arriving  at  a  satisfactory  conclusion  ;  and  the 
jury  will  decide  the  matter  upon  a  close  review  of  all  the 
circumstances. 


The  jury  retired  at  half  past  one  o'clock  in  the  afternoon, 
and  after  remaining  together  until  the  opening  of  the  Court  on 
the  next  morning,  came  in  and  stated,  that  they  could  not 
agree.  The  judge,  upon  their  application,  gave  them  some 
farther  instructions,  and  they  again  retired.  At  half  past  ten 
o'clock  they  again  came  into  Court,  and  said,  that  there  was 
no  prospect  of  their  coming  to  any  agreement,  and  they  were 
then  discharged. 
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Je88S  Reed  v.  Elisha  P.  Cutter  and  others. 

Under  the  patent  laws  of  the  United  States,  the  applicant  for  a  patent  must 
be  the  first,  as  well  as  the  ori^nal  inventor ;  and  a  subsequent  inyentor, 
although  an  original  inventor,  is  not  entitled  to  a  patent,  if  the  invention  is 
perfected,  and  put  into  actual  use  by  the  first  and  original  inventor ;  and  it 
is  of  no  consequence,  whether  the  invention  u  extensively  known  or  used, 
or  whether  the  knowledge  or  use  thereof  is  limited  to  a  few  persons,  or 
even  to  the  first  inventor  himself,  or  is  kept  a  secret  by  the  first  inventor. 

The  decision  in  DoUand^s  Cage^  that  a  first  and  original  Inventor,  who  had 
kept  his  invention  a  secret,  so  that  the  public  had  no  benefit  thereof,  could 
not  defeat  the  patent  of  a  subsequent  original  inventor,  may  be  a  correct 
exposition  of  the  Statute  of  Monopolies,  (SUt.  of  31  James  I.  ch.  3,  §  6) ; 
but  it  is  not  applicable  to  the  Patent  Law  of  the  United  States. 

The  language  of  the  Patent  Act  of  1836,  ch.  357,  §  6,  "  not  known  or  used  by 
others  before  his  or  their  discovery  thereof,"  does  not  require,  that  the  in- 
vention should  be  known  or  used  by  more  than  one  person,  but  merely 
indicates,  that  the  use  should  be  by  some  other  person  or  persons  than  the 
patentee. 

Under  the  Patent  Act  of  1836  (ch.  357,  §  15),  an  inventor,  who  has  first  ae- 
tually  perfected  his  invention,  will  not  be  deemed  to  have  surreptitiously 
or  unjustly  obtained  a  patent  for  that,  which  was  in  fact  first  invented  by 
another,  unless  the  latter  was,  at  the  time,  using  reasonable  diligence  in 
adapting  and  perfecting  the  same.  But  he,  who  invents  first,  is  entitled  to 
the  prior  right,  if  he  is  using  reasonable  diligence  in  adapting  and  per- 
fecting the  same,  although  the  second  inventor  has  in  fact  first  perfected 
the  same,  and  first  reduced  the  same  to  practice  in  a  positive  form. 

An  imperfect  and  incomplete  invention,  resting  in  mere  theory,  or  in  intellectu- 
al notion,  or  in  uncertain  experiments,  and  not  actually  reduced  to  practice, 
and  embodied  in  some  distiuct  machinery,  apparatus,  manufacture,  or  com- 
pdsition  of  matter,  is  not  patentable  under  the  laws  of  the  United  States. 
He  is  the  first  inventor  in  the  sense  of  the  Patent  Act  of  the  United  States, 
and  entitled  to  a  patent  for  his  invention,  who  has  first  perfected  and  adapts 
ed  the  same  to  use ;  and,  until  the  invention  is  so  perfected  and  adapted  to 
use,  it  is  not  patentable. 

It  seems,  that  in  a  race  of  diligence  between  two  independent  inventors,  he, 
who  first  reduces  his  invention  to  a  fixed  and  positive  form,  is  entitled  to  a 
priority  of  right  to  a  patent  therefor. 


OCTOBER  TERM,  1841.  591 


Reed  v.  Cutter  et  al. 


A  diiclaimer,  to  be  effectual  for  all  intents  and  purposes,  under  the  Act  of 
1837,  ch.  45,  (§  7  and  9,)  must  be  filed  in  the  patent  office  before  the  suit 
is  brought.  Unless  it  is  so  filed  before  the  suit,  the  plaintiff  will  not  be  enti- 
tled to  recover  costs  in  such  suit,  even  if  he  should  establish  at  the  trial,  that 
a  part  of  the  invention,  not  disclaimed,  has  been  infringed  by  the  defen- 
dant. Where  a  disclaimer  has  been  filed,  either  before  or  after  the  suit  is 
brought,  the  plaintiff  will  not  be  entitled  to  the  benefit  thereof,  if  he  has 
unreasonably  neglected  or  delayed  to  enter  the  same  at  the  patent  ofiice ; 
for  an  unreasonable  neglect  or  delay  will  constitute  a  good  defence  and  ob- 
jection  to  the  suit 

Case  for  infringeineDt  of  two  patent  rights  ;  one  for  '^  A  new 
and  useful  improvement  in  the  pump";  the  second  for  *^A 
new  and  useful  improvement  in  the  cast-iron  pump."  The 
declaration  contained  two  counts,  one  applicable  to  each  patent. 

The  first  patent  was  to  Jesse  Reed,  the  plaintiff,  and  was 
dated  August  5th,  1831.  The  improvement  claimed  hj  this, 
and  which  it  was  alleged  the  defendants  had  infringed,  was  de- 
scribed in  the  specification  as  follows  :  ^^  Under  the  flange  is 
a  plate  about  twelve  inches  in  diameter,  of  suitable  thickness 
for  the  strength  required  ;  near  the  circumference  of  the  plate 
are  a  sufficient  number  of  holes  for  wood  screws  or  bolts,  that 
said  plate  may  be  attached  to  any  board  or  plank  in  whatever 

place  said  pump  may  be  used." ^'  The  lower  valve 

is  attached  to  the  lower  plate  by  copper  screws  or  rivets,  so 
that  the  pump  may  be  taken  off  to  come  at  the  lower  valve 
without  disturbing  the  lower  plate  or  pipe."  The  words  of 
the  claim  of  that  part  alleged  to  have  been  infringed  by  the 
defendants,  were  as  follows  :  ^^  The  bottom  plate  in  a  hori- 
zontal manner  with  a  valve  attached  to  it,  and  playing  upon 
said  elevation,  and  the  manner  of  connecting  it  with  the  platOi 
as  set  forth  in  the  specification." 

The  second  patent  was  to  Jesse  Reed  ^nd  Josiah  Reed, 
and  was  dated  1 9th  November,  1833.  Subsequently,  Josiah 
assigned  his  interest  to  Jesse.     Among  other  improvements 
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claimed  by  this  last  patent  is  that,  which  is  now  in  so  general 
use  in  metal  pumps,  of  letting  off  the  water  from  the  cylinder 
of  the  pump,  by  throwing  up  the  handle.  The  lower  valve  is 
armed  with  a  projection,  which,  when  the  handle  is  thrown  up 
to  its  greatest  extent,  opens  the  valve  of  the  piston,  at  the  same 
time  that  the  lower  valve  itself  is  opened  by  means  of  the  pres- 
sure of  this  projection  against  the  internal  sides  of  the  piston. 
In  this  way  water  in  the  cylinder  may  be  let  off  readily,  and 
the  important  object  attained  of  guarding  effectually  against 
the  effect  of  frost  in  the  cold  season  of  the  year.  It  was  al- 
leged, that  the  defendants  had  infringed  this  part  of  the  plain- 
tiff's patent.  Plea,  the  general  issue,  with  special  matters  of 
defence  filed. 

At  the  trial  evidence  was  offered  tending  to  show,  that  the 
improvement  of  letting  off  the  water,  claimed  in  the  second 
patent,  had  been  invented  and  reduced  to  practice  by  Anthony 
D.  Richmond,  of  New  Bedford,  some  time  in  1828,  and  that 
he  had  made  several  pumps  containing  this  improvement,  be- 
fore the  date  of  the  plaintiff^s  patent.  It  was  suggested  by 
the  counsel  for  the  plaintiff,  that  there  was  evidence  tending  to 
rebut  this  evidence  ;  and  a  question  was  raised,  as  to  the  de- 
gree of  use  and  publicity  of  a  prior  invention,  which  would 
operate,  in  point  of  law,  to  defeat  a  band  fide  original  inven- 
tion, which  had  been  patented. 

Charles  Sumner ^  for  the  plaintiff.  (1.)  The  object  of  the 
exclusive  privilege  of  a  patent  is  to  secure  to  the  public  the 
communication  of  a  species  or  mode  of  industry,  which  it  did 
not  before  possess.  Therefore,  the  patent  of  a  bona  fide 
original  inventor  will  be  valid,  unless  an  invention  be  shown, 
which,  anterior  to  the  invention  of  the  patentee,  was  reduced 
to  practice  in  such  a  way  and  to  such  an  extent,  as  to  give  the 
public  knowledge  of  its  existence. 

The  sutute  of  the  United  States  of  1836,  cap.  857,  §  6, 
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provides,  that  ^^  any  person  or  persons  having  invented  any 
new  and  useful  art,  machine,  &c.,  not  known  or  used  by  oth- 
ers, before  his  or  their  discovery  or  invention  thereof,"  and 
who  makes  oath,  that  he  verily  believes,  that  ^^he  is  the  orig- 
inal and  first  inventor  or  discoverer,"  &c.,  shall  be  entitled  to 
a  patent.  In  another  section  of  the  same  statute,  §  15,  it  is 
provided,  that  the  defendant  may  give  in  evidence,  ^^  that  the 
patentee  was  not  the  original  and  first  inventor  or  discoverer 
of  the  thing  patented,"  &c.  If  we  were  to  consider  the  first 
clause  by  itself,  without  reference  to  that  in  the  16th  sec- 
tion, it  would  seem  clear,  that  an  invention  must  have  been 
known  and  used  by  others,  before  the  discovery  of  the  paten- 
tee, in  order  to  defeat  the  patent.  The  term  '* others"  would 
seem  to  imply  general  and  plural  knowledge,  in  contradistinc- 
tion to  knowledge  by  an  mdividual.  Unless  this  effect  is  giv- 
en to  this  word,  it  loses  much  of  its  significance.  The  word, 
however,  is  borrowed  from  the  English  Statute  of  Monopo- 
lies, out  of  which  the  English  Patent  Law  is  carved,  which 
secures  a  patent  to  the  first  and  true  inventor  of  an  art,  ^^  which 
others  at  the  time  of  making  such  letters  patent  and  grants 
shall  not  use."  These  words  have  received  repeated  con- 
structions in  England.  It  has  there  been  decided,  that  a  prior 
invention,  in  order  to  defeat  the  patent  of  a  subsequent  true 
and  original  inventor,  must  have  been  ^^  generally  known " ; 
that  it  must  have  been  in  ^*  public  use  and  operation  "  ;  ^^  used 
openly  in  public,"  and  not  abandoned  as  useless  by  the  first 
inventor.  See  Lewis  v.  Marling  (10  Bam.  &  Cress.  22)  ; 
S.  C.  Godson's  Supplementi  6,  7,  8  ;  JonM  v.  Pearce^  God- 
son's Supplement,  10,  12.  Mr.  Godson's  own  language  (p. 
4,  of  the  Supplement)  admits  the  above  cases  to  be  law. 

The  statute  of  the  United  States  of  1793,  cap.  55,  §  1, 
says,  '^  not  known  or  used  before  the  application,"  &c.  These 
words  have  received  a  construction  from  the  Supreme  Court 
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of  the  United  States.  Story  J.,  in  delivering  the  opinion  of 
the  Court,  in  Pennock  v.  Dialogue  (2  Peters,  S.  C.  R.  19), 
said  :  ^^  We  think,  then,  the  true  meaning  must  be,  not  known 
or  used  by  the  public  before  the  application.  McLean  J.,  in 
delivering  the  opinion  of  the  Court,  in  Shaw  v.  Cooper  (7  Pe* 
ters,  319),  said  ;  '^  The  knowledge  or  use  spoken  of  in  the  Act 
of  1793  could  have  referred  to  the  public  only.''  The  words 
used  by  the  Court  are  broad,  explicitly  declaring,  that  the 
knowledge  and  use  must  be  by  the  public.  It  appears,  that  in 
the  cases  actually  before  them,  the  knowledge  and  use  had 
been  derived  from  and  under  the  patentee,  having  crept  abroad 
before  he  had  secured  his  invention  by  letters  patent.  But,  it 
is  submitted,  that  in  view  of  the  language  employed  by  the 
Court,  and  afterwards  in  the  statute,  the  difference  between 
those  cases  and  the  present  does  not  authorize  a  different  con* 
struction.  How  can  the  Court  restrain  the  word  '^  others  " 
to  mean  only  those,  who  have  derived  their  knowledge  from 
the  patentee  ?  Particularly  when  this  word  is  employed  in  the 
English  statute,  and  has  there  received  the  construction  now 
contended  for  ? 

The  clause  in  the  16th  section  can  hardly  throw  doubt  upon 
this  construction.  The  clause  in  the  1st  section  is  the  grant- 
ing part  of  the  statute,  which  is  to  be  construed  amply  for  the 
citizen,  particularly  in  an  act  of  the  present  nature.  The 
whole  Act  must  be  construed,  so  as  to  give  each  clause  its  fuU« 
est  effect ;  and  no  word  or  phrase  is  to  be  curtailed  of  its  pro- 
portions, unless  it  is  essential  to  a  reasonable  construction  of  the 
whole  statute.  If,  in  the  present  case,  it  is  necessary  to  abate 
from  any  clause  of  the  statute  any  of  the  just  effect,  which 
such  clause  would  have,  if  taken  by  itself,  we  must  restrain 
the  clause  in  the  16th  section  ;  in  other  words,  it  must  be 
construed  by  reference  to  the  granting  clause  in  the  1st  sec- 
tbn.     He  must  be  considered  the  first  and  original  inventor, 
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who  has  invented  an  art  or  machine,  not  known  or  used  by 
others  before  his  discovery  thereof. 

In  confirmation  of  this  view  is  DollandU  case  (2  H.  Black. 
R.  487 ;  Phillips's  Patents,  165),  where  the  first  inventor 
reduced  his  invention  to  use,  but  kept  it  secret,  and  showed 
an  intention  not  to  give  the  public  the  benefit  of  it.  It  was 
the  case  of  an  improvement  in  the  object-glass  of  telescopes, 
mvented  by  Mr.  Hall,  but  suppressed  by  him,  till  Mr.  Dollaod 
had  subsequently  made  the  same  invention,  and  procured  a 
patent  for  it,  the  validity  of  which  was  disputed  on  the  ground, 
that  he  was  not  the  first  inventor.  But  the  patent  was  held  to  be 
valid.  Mr.  Phillips  (Patents,  165,)  says,  this  case  must  stand 
on  the  ground  that,  as  the  first  inventor  did  not  give  the  pub- 
lic that  advantage  which  it  was  the  intention  of  the  patent  laws 
to  secure,  he  should  not  stand  in  the  way  of  a  subsequent  in* 
ventor,  who  should  be  ready  to  give  the  public  such  advantage, 
at  the  end  of  the  period  provided  for  by  the  patent  laws. 
This  doctrine  was  recognised  b  a  subsequent  case.  Forsj/ik 
V.  RevUre  (Chitty,  Jr.,  Prerog.  of  the  Crown,  182,  n.)- 

The  object  of  the  patent  law  is  to  promote  the  progress  of 
useful  arts  ;  1st,  by  stimulating  ingenious  minds  to  make  in- 
ventions ;  2d,  to  secure  to  the  public  the  benefit  of  the  inven* 
tions,  by  having  the  secret  fully  divulged  on  the  expiration  of 
the  patent.  It  is  said,  indeed,  that  the  future  divulging  of  the 
secret  is  the  consideration  of  the  grant  of  exclusive  privileges. 
Let  us  bear  this  in  mind  in  construing  these  words,  '^knowa 
and  used.''  If  the  thing  be  known  uid  used,  the  public  good 
does  not  require  the  interference  of  the  patent  law  ;  either  to 
stimulate  inventors,  or  to  secure  the  divulging  of  the  secrel* 
for  the  invention  is  already  made,  and  the  secret  is  divulged* 
If  the  thing,  however,  be  not  so  known  and  used,  that  the 
public  will  eventually  have  it,  as  if  it  be  kept  an  entire  secret, 
like  DoUand's  glass,  or  if  it  be  thrown  by  as  useless,  or  if  it 


596  MASSACHUSETTTa 


Reed  v.  Cotter  it  oL 


be  used  in  private  and  in  a  corner,  then  it  will  justify  the  pro- 
tection of  the  patent  law;  —  Dignus  vindiee  nodus.  It  is 
effectually  reached  by  its  spirit,  and  is  not  discarded  by  its 
letter.  The  original  inventor,  who  afterwards  bond  fide  hits 
upon  it,  and  matures  it  into  something  useful,  deserves  well. 

The  Patent  Laws  of  Austria  (§  27,  (a),  (d),  Phillips  on 
Patents,  516,  517,)  provide,  that  ^^  every  discovery,  inven- 
tion, improvement,  or  change,  shall  be  held  as  new,  if  it  is  not 
known  in  the  monarchy,  either  in  practice,  or  by  a  description 
of  it  contained  in  a  work  publicly  printed." 

(2.)  The  counsel  for  the  plaintiff  submitted  another  point,  in 
the  words  of  Mr.  Phillips,  in  his  work  on  Patents,  (p.  395,) 
being  a  construction,  which  this  acute  and  learned  author  has 
put  upon  two  clauses  of  the  15th  section  of  the  Patent  Law  of 
1836,  It  was  as  follows  :  ^^  If  the  patentee  is  the  original  in- 
ventor of  the  thing  patented,  his  patent  shall. not  be  defeated 
by  proof,  that  another  person  had  anticipated  him  in  making 
the  invention,  unless  it  also  be  shown,  that  such  person  was 
adapting  and  perfecting  his  invention." 

Benjamin  Rand^  for  the  defendants,  e  contra. 

Stort  J.  overruled  both  points,  and  said  ;  Under  our  patent 
laws,  no  person,  who  is  not  at  once  the  first,  as  well  as  the 
original,  inventor,  by  whom  the  invention  has  been  perfected 
and  put  into  actual  use,  is  entitled  to  a  patent.  A  subse- 
quent inventor,  although  an  original  inventor,  is  not  entitled  to 
any  patent.  If  the  invention  is  perfected,  and  put  into  actual 
use  by  the  first  and  original  inventor,  it  is  of  no  consequence, 
whether  the  invention  is  extensively  known  or  used,  or  whether 
the  knowledge  or  use  thereof  is  limited  to  a  few  persons,  or 
even  to  the  first  inventor  himself.  It  is  sufficient,  that  he  is 
the  first  inventor,  to  entitle  him  to  a  patent ;  and  no  subse- 
quent inventor  has  a  right  to  deprive  him  of  the  right  to  use 
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bis  own  prior  inventioo.  The  language  of  the  Patent  Act  of 
1836,  ch.  357,  §  6,  15,  and  of  the  Patent  Act  of  1837,  cb. 
45,  §  9,  fully  establish  this  construction  ;  and,  indeed,  this 
has  been  the  habitual,  if  not  invariable,  interpretation  of  all  our 
Patent  Acts  from  the  origin  of  the  government.^  The  Ian* 
guage  of  the  Act  of  1836,  ch.  357,  §  6,  ^^not  known  or  used 
by  others  before  bis  or  their  discovery  thereof,"  has  never 
been  supposed  to  vary  this  construction,  or  to  require,  that 
the  invention  should  be  known  to  more  than  one  person,  if  it 
has  been  put  into  actual,  practical  use.  The  Patent  Act  of 
1790  used  the  language,  ^^  not  before  known  or  used,"  without 
any  adjunct  (Act  of  1790,  ch.  34,  §  1)  ;  and  the  Act  of  1793 
used  the  language  ^^  not  known  or  used  before  the  application," 
(Act  of  1793,  ch.  55,  §  1)  ;  and  the  latter  act  (§  6)  also 
made  it  a  good  matter  of  defence,  that  the  thing  patented  ^^  had 
been  in  use  "  anterior  to  the  supposed  discovery  of  the  paten- 
tee. It  early  became  a  question  in  our  Courts,  whether  a 
use  by  the  patentee  himself  before  his  application  for  a  patent, 
would  not  deprive  him  of  his  right  to  a  patent.  That  question 
was  settled  in  the  negative  ;  and  the  language  of  the  first  sec* 
tion  of  the  Act  of  1793,  ch.  55,  was  construed  to  be  qualified 
and  limited  in  its  meaning  by  that  of  the  sixth  section ;  and 
the  words  ^^not  known  or  used  before  the  application,"  in 
the  first  section,  were  held  to  mean,  not  known  or  used  by 
the  public  before  the  application.^  The  case  of  Pennock  v. 
Dialogue  (2  Peters  R.  1,  18  to  22),  is  a  direct  authority  to  this 

1  See  Phillips  on  Patents,  ch.  6,  §  4,  p.  65, 66,  edit  1837.  ffoodeock 
V.  Parker  ( 1  Gallis.  R.  438) ;  Gray  v.  Osgood  (Peteis  Cir.  R.  394) ;  Rui- 
gen  V.  KarUnoers  (1  Wash.  Cir.  R.  168) ;  Evans  v.  Eaton  (3  Wheat  R. 
454);  Pennock  v.  Dialogue  (2  Peters  R.  1, 16, 20,  21, 22> 

^  See  Morris  v.  HunHngdon  (Paine  Cir.  R.  348) ;  Pennock  y.  Dialt^;ue 
(2  Peters  R.  1, 18, 19,  21,  82);  MUer  v.  SUsbee  (4  Mason  R.  106). 
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effect.    And  it  was  probably  in  reference  to  that  very  decision, 
that  the  words  ^^  by  others  "  were  added  in  the  Act  of  1836, 
oh.  357,  §  6,  by  way  of  explanation  of  the  doubt  formerly  en- 
tertained on  the  subject.     The  words  ^^  by  others  "  were  not 
designed  to  denote  a  plurality  of  persons,  by  whom  the  use 
should  be,  but  to  show,  that  the  use  should  be  by  some  other 
person  or  persons,  than  the  patentee.     It  would  be  strange, 
indeed,  if  because  the  first  inventor  would  not  permit  other 
persons  to  know  his  invention,  or  to  use  it,  he  should  thereby 
be  deprived  of  his  right  to  obtain  a  patent,  and  it  should  de« 
volve  upon  a  subsequent  inventor  merely  from  his  ignorance 
of  any  prior  invention  or  prior  use  ;  or  that  a  subsequent  in- 
ventor should  be  entitled  to  a  patent,  notwithstanding  a  prior 
knowledge  or  use  of  the  invention  by  one  person,  and  yet 
should  be  deprived  of  it  by  a  like  knowledge  or  use  of  it  by 
two  persons.     In  Pennock  v.  Dialogue  (2  Peters  R.  1,  23), 
the  Supreme  Court  expressly  held,  that  the  sixth  section  of 
the  Patent  Act  of  1793,  ch.  55,  then  in  force,  (and  on  this 
point  the  law  has  not  undergone  any  alteration,)  ^' gives  the 
right  to  the  first  and  true  inventor,  and  to  him  only  ;  if  known 
or  used  before  his  supposed  discovery,  he  is  not  the  first, 
although  he  may  be  the  true  inventor  ;  and  that  is  the  case,  to 
which  the  clause  looks." 

I  am  aware  of  DoUand^s  cant ;  but  I  do  not  consider  it  to 
be  a  just  exposition  of  the  Patent  Law  of  this  country,  however 
correctly  it  may  have  been  decided  under  that  of  England. 
In  that  case,  it  seems  to  have  been  held,  that  Dolland  was 
entitled  to  his  patent,  because  he  was  an  inventor  of  the  thing 
patented,  although  there  was  a  prior  invention  thereof  by  an- 
other person,  who,  however,  had  kept  it  a  secret,  so  that  the 
public  had  no  benefit  thereof.  And,  perhaps,  this  was  not  an 
unjustifiable  exposition  of  the  Statute  of  Monopolies,  (Stat,  of 
21  James  I.  ch.  3,  §  6,)  under  which  patents  are  granted  in 
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Eogland.  But  the  language  of  our  Patent  Acts  is  different. 
The  Patent  Act  of  1836,  ch.  267,  (§  7,  8,  13,  16,  16,)  ex- 
pressly declares,  that  the  applicant  for  a  patent  must  be  the 
first,  as  well  as  an  original  inventor. 

The  passage  cited  from  Mr.  Phillips's  work  on  Patents, 
(p.  396,)  in  the  sense,  in  which  I  understand  it,  is  perfectly 
accurate.  He  there  expressly  states,  that  the  party  claiming 
a  patent  must  be  the  original  and  first  inventor ;  and  that  his 
right  to  a  patent  will  not  be  defeated  by  proof,  that  another 
person  had  anticipated  him  in  making  the  invention,  unless 
such  person  ^'was  using  reasonable  diligence  in  adapting  and 
perfecting  the  same."  These  latter  words  are  copied  from 
the  fifteenth  section  of  the  Act  of  1836,  chapter  367,  and 
constitute  a  qualification  of  the  preceding  language  of  that  sec* 
tion  ;  so  that  an  inventor,  who  has  first  actually  perfected  his 
invention,  will  not  be  deemed  to  have  surreptitiously  or  un- 
justly obtained  a  patent  for  that,  which  was  in  fact  first  invented 
by  another,  unless  the  latter  was  at  the  time  using  reasonable 
diligence  in  adapting  and  perfecting  the  same.  And  this  I 
take  to  be  clearly  law  ;  for  he  is  the  first  inventor  in  the  sense 
of  the  Act,  and  entitled  to  a  patent  for  his  invention,  who  has 
first  perfected  and  adapted  the  same  to  use  ;  and  until  the  in- 
vention is  so  perfected  and  adapted  to  use,  it  is  not  patentable. 
An  imperfect  and  incomplete  invention,  resting  in  mere  theory, 
or  in  intellectual  notion,  or  in  uncertain  experiments,  and  not 
actually  reduced  to  practice,  and  embodied  in  some  distinct 
machinery,  apparatus,  manufacture,  or  composition  of  matter, 
is  not,  and  indeed  cannot  be,  patentable  under  our  Patent 
Acts  ;  since  it  is  utterly  impossible,  under  such  circumstances, 
to  comply  with  the  fundamental  requisites  of  those  acts.  In  a 
race  of  diligence  between  two  independent  inventors,  he,  who 
first  reduces  his  invention  to  a  fixed,  positive,  and  practical 
form,  would  seem  to  be  entitled  to  a  priority  of  right  to  a 
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patent  therefor.^  The  clause  of  the  fifteenth  section,  now 
under  consideration,  seems  to  qualify  that  right,  by  providing 
that,  in  such  cases,  he  who  invents  first  shall  have  the  prior 
right,  if  he  is  using  reasonable  diligence  in  adapting  and  per- 
fecting the  same,  although  the  second  inventor  has,  in  fact, 
first  perfected  the  same,  and  reduced  the  same  to  practice  in 
a  positive  form.  It  thus  gives  full  effect  to  the  well  known 
maxim,  that  he  has  the  better  right,  who  is  prior  in  point  of 
time,  namely,  in  making  the  discovery  or  invention.  But  if, 
as  the  argument  of  the  learned  counsel  insists,  the  text  of  Mr. 
Phillips  means  to  affirm,  (what,  I  think,  it  does  not,)  that  he, 
who  is  the  original  and  first  inventor  of  an  invention,  so  perfect- 
ed and  reduced  to  practice,  will  be  deprived  of  his  right  to  a 
patent,  in  favor  of  a  second  and  subsequent  inventor,  simply 
because  the  first  invention  was  not  then  known,  or  used  by 
other  persons,  than  the  inventor,  or  not  known  or  used  to  such 
an  extent,  as  to  give  the  public  full  knowledge  of  its  existence, 
I  cannot  agree  to  the  doctrine  ;  for,  in  my  judgment,  our  Pa- 
tent Acts  justify  no  such  construction. 

In  respect  to  another  point  stated  at  the  argument,  I  am 
of  opinion,  that  a  disclaimer,  to  be  effectual  for  all  intents  and 
purposes,  under  the  Act  of  1837,  ch.  45,  {^  7  and  §  9) 
must  be  filed  in  the  patent  office  before  the  suit  is  brought. 
If  filed  during  the  pendency  of  the  suit,  the  plaintiff  will  not 
be  entitled  to  the  benefit  thereof  in  that  suit.  But  if  filed  be- 
fore the  suit  is  brought,  the  plaintiff  will  be  entitled  to  recover 
costs  in  such  suit,  if  he  should  establish,  at  the  trial,  that  a 
part  of  the  invention,  not  disclaimed,  has  been  infringed  by 
the  defendant.  Where  a  disclaimer  has  been  filed,  either  be- 
fore or  after  the  suit  is  brought,  the  plaintiff  will  not  be  enti- 
tled to  the  benefit  thereof,  if  he  has  unreasonably  neglected  or 
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delayed  to  enter  the  same  at  the  patent  office.  Bat  such  an 
anreasonable  neglect  or  delay  will  constitute  a  good  defence 
and  objection  to  the  suit. 


Mem,    The  cause  was  then  continued  on  the  motion  of  the 
plaintiffs. 


Benjamin  H*  SrRmaBR 
Benjamin  Fostee  and  trustee. 

The  Insolvent  Act  of  Massachusetts  of  1838,  ch.  I(>3,  does  not  dissolve  an 

attaehment  in  the  Conr ts  of  the  United  States,  under  the  anteoedent  Stata 

Laws  adopted  by  Congress. 
The  legblatare  of  Massachasetts  can  promulgate  rules  for  the  State  Coarts 

only,  and  cannot  affisct  the  validity  or  effect  of  process  in  the  Courts  of  the 

United  SUtes. 

Assumpsit.  The  principal  was  defaulted ;  and  the  ques- 
tions arising  in  the  cause  respected  the  liability  of  the  trustees. 

C.  P.  and  B.  R.  Curtiaj  for  the  plaintiffi,  and  Fuller  and 
Rand  and  FUk,  for  the  trustees. 

Stort  J.  This  cause  was  argued  at  a  former  term  upon 
two  questions  arising  upon  the  facts.  The  first  was,  whether 
an  attachment  of  property  upon  mesne  process,  issuing  out  of 
the  Circuit  Court  of  the  United  States,  was  dissolved  by  the 
act  of  the  defendant,  Foster,  in  making  an  assignment  imder, 
and  taking  the  benefit  of,  the  Insolvent  Act  of  Massachusetts 
of  1838,  ch.  163.  The  second  was,  whether  the  General 
Assignment  Act  of  Massachusetts  of  the  15th  of  April,  1836^ 
ch.  238,  was  repealed  by  the  Insolvent  Debtor  Act  of  the 
same  State,  of  the  23d  of  April,  1838,  ch.  163. 

The  latter  question  is  one  altogether  dependent  upon  the 
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local  statute  law  of  Massachusetts,  the  construction  of  which 
peculiarly  belongs  to  the  State  tribunals.  And  as  the  very 
point  is  said  to  be  now  pending  in  judgment  before  the  Su- 
preme Court  of  the  State,  I  shall  reserve  my  opinion,  until  it 
has  been  disposed  of  in  that  Court ;  for,  upon  all  such  ques- 
tions, the  constant  habit  of  the  Courts  of  the  United  States  is 
to  follow  the  decisions  of  the  State  Courts. 

The  other  question  is  one  peculiarly  and  properly  belonging 
to  this  Court.  And  upon  it  I  have  not  the  slightest  difficulty. 
When  the  State  processes  and  the  proceedings  thereon  were 
originally  adopted  by  the  Courts  of  the  United  States  under 
the  Acts  of  Congress,  all  the  incidents  thereto,  then  existing 
under  the  State  Laws,  were  by  implication  and  intendment  of 
law  also  adopted.  But  no  changes  of  the  State  law,  subse- 
quently made,  have  been  ever  admitted  to  change  the  nature  of 
the  process,  or  the  proceedings  thereon,  or  the  effects  thereof, 
as  they  stood  at  the  time  of  their  original  adoption,  unless  so 
far  as  they  have  been  sanctioned  or  adopted  by  subsequent  Acts 
of  Congress,  or  by  the  rules  and  practice  of  the  Courts  of  the 
United  States  in  conformity  therewith.  Such  has  been  the 
uniform  doctrine  upon  this  subject  in  all  the  Courts  of  the 
United  States,  and  it  has  repeatedly  received  the  sanction  of 
the  Supreme  Court.  The  cases  of  Wayman  v.  Sauthdrd 
(10  Wheat.  1),  Bank  of  United  States  v.  HaUtead  (10 
Wheat.  R.  51),  United  States  v.  January  (10  Wheat.  R. 
66,  note),  Ross  et  al  v.  Dvvall  (13  Peters^  R.  45),  Beers 
y.  Houghton  (9  Peters'  R.  329),  and  United  States  v.  Knigkt 
(14  Peters'  R.  301),  are  all  in  point  to  show  the  uniformity, 
with  which  this  construction  has  been  recognised  in  the  Courts 
of  the  United  States.  The  Insolvent  Act  of  Massachusetts 
of  1838,  ch.  163,  could,  therefore,  have  no  effect  to  dissolve 
an  attachment  in  the  Courts  of  the  United  States  under  the 
antecedent   State  Laws,  fidopted  by  Congress  ;    since    the 
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legislature  of  Massachusetts  can  promulgate  a  rule  only  for  the 
Courts  of  the  State,  and  cannot  affect  the  validity  or  effect  of 
process  in  the  Courts  of  the  United  States.  This,  in  sub- 
stance, was  the  opinion  pronounced  at  the  former  argument. 

The  case  must,  however,  upon  the  other  point  stand  for 
the  final  decision  of  the  Supreme  Court  of  the  State,  upon 
the  ground,  which  was  stated  when  the  case  was  first  brokenj 
at  the  argument  at  the  former  hearing. 


Robert  Rogees  v.  Mechanics  Insurance  Company. 

A  policy  of  insurance  upon  "  outfits  "  and  upon  "  catchings  "  substituted  for 
the  outfits,  in  a  wlialing  voyage,  protects  the  '*  blubber,**  or  pieces  of  whale 
fleshy  cut  from  the  whale  and  on  deck. 

Qiuers,  whether  the  blubber  stowed  on  deck  or  stowed  in  the  proper  place  be- 
low deck  would  be  covered  by  a  policy  of  insurance  on  "  cargo." 

The  usage  or  custom  of  a  particular  port  in  a  particular  trade  is  not  such  a 
usage  or  custom,  as  will,  in  contemplation  of  law,  limit,  control,  or  quali- 
fy the  language  of  contracts  of  insarance.  It  must  be  some  known  general 
usage  or  custom  in  the  trade,  both  applicable  and  applied  to  all  ports  of  the 
Stale,  and  so  notorious  as  to  aflford  a  presumption,  that  all  contracts  of  in- 
surance in  that  trade  are  made  with  reference  to  it,  as  a  part  of  the  poliey. 

Under  the  circumstances  of  the  case,  where  a  quantity  of  blubber  was  thrown 
overboard  in  order  to  preserve  the  ship  from  sinking  in  a  violent  tempest,  it 
was  hdd  to  be  a  subject  of  general  average,  covered  by  the  policy. 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance, 
dated  the  23d  of  August,  1838,  whereby  the  Mechanics  In- 
surance Company,  of  New  Bedford,  insured  ten  thousand  dol* 
lars  on  the  bark  America  and  outfits,  from  Bristol,  Rhode 
Island,  on  a  whaling  voyage,  until  her  return  to  Bristol,  with 
liberty  to  touch  at  all  ports  and  places  for  refreshments,  and  to 
sell  catchings.  The  policy  also  contained  a  stipulation,  that  one 
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fourth  of  the  catchings  should  replace  the  outfits  coosunied  ; 
except  that  catcbiogSi  shipped  from  the  Cape  de  Yerds  or  this 
side,  should  be  at  the  risk  of  the  assured  without  dimioutioo 
of  value.  The  declaration  alleged,  that  duriog  the  voyage  the 
vessel,  having  on  board  at  the  time  a  large  quantity  of  blubber 
in  the  blubber-room,  encountered  a  violent  hurricane,  during 
which  the  shifting  boards  in  the  blubber-room  gave  way,  and 
the  blubber  all  went  to  leeward  ;  that  in  order  to  preserve  the 
ship  from  sinking,  it  was  necessary  to  throw  the  blubber  over^ 
board,  and  to  cut  away  some  masts  ;  that  afterwards  the  ves- 
sel was  obliged  to  put  away  for  the  Isle  of  Mauritius  to  repair 
the  damages  of  cutting  away  ;  that  the  expense  of  going  there, 
making  repairs,  &c.,  together  with  the  value  of  the  blubber 
thrown  overboard,  constituted  a  general  average  loss  ;  and 
that  the  defendants,  as  insurers,  were  bound  to  pay  to  the 
plaintiffs  the  sums,  which  the  vessel  and  outfits  ought  to  con- 
tribute toward  that  loss.  Plea,  the  general  issue.  At  the 
trial  the  facts  were  proved  as  set  forth  in  the  declaration,  and 
also,  that  the  blubber  thrown  over  was  equal  to  sixty-five  or 
seventy  barrels  of  sperm  oil. 

It  was  admitted,  that  the  underwriters  were  liable  for  the 
general  average  occasioned  by  the  repairs  and  expenses  in  go- 
ing into  the  Isle  of  France.  And  the  principal  question  was, 
whether  the  blubber,  thrown  overboard  in  the  storm,  was  a 
subject  of  general  average,  covered  by  the  policy,  under  all 
the  circumstances. 

Cqffin^  for  the  defendants,  contended;  (1.)  That  the  blubber, 
thrown  overboard,  was  not  a  part  of  the  cargo  of  the  bark, 
within  the  meaning  of  the  polioy,  and  the  loss  thereof  was  not 
cpvered  thereby.  (2.)  That  the  blubber  was  not  an  article  of 
value,  for  which  contribution  could  be  claimed  in  jettison. 
That  a  technical  meaning  was  attached  to  the  word  ^'  catch- 
ings" in  whaling  voyages  ;  and  that  until  ^^  catchings"  became 
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'^  cargo,"  which  they  did  not  until  reduced  to  oil,  and  put  into 
casks  under  deck,  they  were  not  deemed  cargo,  nor  an  insur* 
able  interest  in  policies  upon  whaling  voyages.  (3.)  That  it 
was  impossible  to  put  any  value  whatsoever  upon  blubber, 
while  it  remained  in  that  state,  so  uncertain  was  the  amount  of 
oil,  which  could  be  made  therefrom,  and  so  much  depended 
upon  the  state  of  the  weather  and  the  ability  to  reduce  it  to 
oil  within  a  few  days  ;  for,  otherwise,  it  became  decomposed 
and  worthless.  That  the  blubber,  in  the  present  case,  was 
utterly  worthless,  and  without  value,  when  thrown  overboard. 
(4.)  That  by  the  usage  and  custom  of  the  whaling  business  in 
New  Bedford,  blubber,  in  this  situation,  not  reduced  to  oil)  is 
not  deemed  an  insurable  interest,  or  entitled,  or  liable  to  con- 
tribution in  general  average. 

C  6.  Loring  and  F.  C.  Loring^  e  contra^  contended  against 
the  whole  doctrine  on  the  other  side.  They  insisted,  that 
'^  catchings  "  were,  by  the  present  policy,  perfectly  covered, 
as  an  insurable  interest,  as  a  substitute  for  ^'  outfits."  That 
the  memorandum  in  the  policy  showed  this.  It  is  there  stat« 
ed  :  ''  In  whaling  risks  it  is  understood,  that  one  fourth  part 
of  the  catchings  shall  replace  the  outfits  consumed,  except  that 
catchings  shipped  home  from  the  Cape  de  Verds  on  one  side 
shall  be  at  the  risk  of  the  assured,  without  diminution  of  the 
value  of  the  outfits  at  the  time."  That  the  question  was  not, 
whether  the  blubber  was  at  the  time  ^^  cargo,"  but  whether  it 
was  ^^ catchings"  in  the  sense  of  the  policy  ;  and  it  clearly 
was,  being  under  deck  and  in  the  blubber-room,  whatever 
might  have  beea  the  case,  if  on  deck,  or  alongside  the  ship. 
They  cited  Weskett  on  Insur.  Titki,  Greenland,  p.  265  (folio 
edition)  ;  2  Phillips  on  Insur.  78,  2d.  edit. 

Evidence  was  offered  by  Coffin  to  establish  the  supposed 
general  custom,  as  to  blubber  not  being  an  insurable  interest, 
in  policies  on  whaling  voyages,  or  entitled  or  liable  to  contri- 
bution* 
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Stort  J.  It  does  not  strike  me,  that,  upon  the  evidence 
produced  by  the  defendants,  it  is  possible  to  maintain  tbe  doc- 
trine, contended  for  by  their  counsel.  Nearly  every  witness, 
whose  deposition  is  in  tbe  case,  has  testified,  that  tbe  blubber 
in  the  present  case  is,  in  his  opinion,  '^  catchings,"  in  tbe  sense 
of  that  word,  as  it  is  understood  in  the  whaling  business. 
Most  of  tbe  witnesses  have  added,  that  they  should  have  con- 
sidered the  blanket  pieces  (as  they  are  called),  of  the  whale, 
when  cut  from  the  whale,  and  put  on  the  deck  of  the  ship, 
also  as  ^'  catchings."  And  some  of  them  have  gone  further, 
and  asserted,  that,  according  to  their  understanding,  a  dead 
whale,  when  fastened  alongside  the  ship,  for  the  purpose  of 
being  cut  up,  falls  within  the  same  denomination.  Now,  the 
question,  in  this  case,  is  not,  what  in  the  sense  of  a  policy  of 
insurance  on  ^^  cargo"  would  be  treated  as  cargo,  whether 
such  goods  only,  as  are  stowed  under  deck,  or  whether  other 
goods,  which  are  insured,  and  are  ordinarily  and  properly 
stowed  upon  deck,  under  the  usage  of  a  particular  trade,  are 
not  also  to  be  deemed  cargo,  with  reference  to  a  policy  of  in* 
surance  in  that  trade  ;  for  the  word  ^^  cargo  "  does  not  occur 
in  the  present  policy.  The  insurance  is  upon  ^'  outfits,"  and 
upon  the  '^  catchings  "  substituted  for  tbe  outfits  in  tbe  course 
of  the  voyage.  Now,  the  construction  of  the  words,  ^'  outfits" 
and  ^^  catchings,"  is,  in  the  absence  of  any  peculiar  technical 
meaning  thereof  by  tbe  usage  of  trade,  a  matter  of  law  for  the 
decision  of  the  Court ;  and  these  words  must  have  tbe  ordi- 
nary meaning,  belonging  to  them  in  the  language  of  common 
life  and  common  sense,  in  the  absence  of  any  such  technical 
meaning.  So  far,  as  I  am  able  to  perceive,  tbe  testimony  of 
the  principal  witnesses  completely  establishes,  that,  when  the 
blubber,  or  pieces  of  whale  flesh  are  cut  from  the  whale,  and 
are  on  the  deck,  or  at  least,  when  they  are  stowed  under 
deck,  they  are  in  the  sense  of  the  trade,  ^*  catchings  " ;  and 
certainly  they  are  so  in  the  import  attributed  to  tbe  word 
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in  common  life.  What  other  meaning  can  we  properly 
apply  to  ^^catchings,"  unless  it  be,  that  they  are  things 
caught,  and  in  the  possession,  custody,  power,  and  dominion 
of  the  party,  with  a  present  capacity  to  use  them  for  his  own 
purposes  ?  I  cannot  find,  then,  from  the  testimony,  that  there 
is  any  technical  meaning  to  the  word  in  the  whale  fishery, 
which  is  not  coincident  with  the  ordinary  meaning  of  the  word. 
Whether  the  blubber,  when  stowed  on  deck,  or  at  all  events, 
when  stowed  in  its  proper  place  below  deck,  would  not  also  be 
covered  by  a  policy  of  insurance  on  ^^  cargo,"  I  do  not  decide ; 
for  it  is  unnecessary  in  the  present  case.  That  is  a  point, 
which  might  deserve  consideration  under  other  circumstances, 
and  would  be  governed  by  the  analogies  of  the  law,  and  the 
usages  of  the  particular  trade. 

Then,  as  to  the  point,  that  by  the  usage  or  custom  of  trade 
in  whaling  voyages,  blubber,  in  this  condition,  is  not  deemed 
an  insurable  interest,  or  entitled  to,  or  liable  for  contribution  ; 
there  is  no  evidence  whatsoever,  in  the  cause,  which,  in  a  legal 
view,  establishes  any  such  usage  or  custom,  even  in  the  port  of 
New  Bedford.  Even  if  such  a  usage  or  custom  were  shown 
to  exist  in  New  Bedford,  that  would  not  be  sufllcient.  The 
usage  or  custom  of  a  particular  port,  in  a  particular  trade,  is 
not  such  a  custom,  as  the  law  contemplates  to  limit,  or  con- 
trol, or  qualify  the  language  of  contracts  of  insurance.  It 
must  be  some  known  general  usage  or  custom  in  the  trade, 
applicable  and  applied  to  all  the  ports  of  the  State,  where  it 
exists ;  and  from  its  character  and  extent  so  notorious,  that 
all  such  contracts  of  insurance  in  that  trade,  must  be  presumed 
to  be  entered  into  by  the  parties,  with  reference  to  it,  as  a  part 
of  the  policy.  If  the  usage  or  custom  be  not  so  notorious ; 
if  it  be  partial,  or  local  in  its  existence  or  adoption  ;  if  it  be  a 
mere  matter  of  private  and  personal  opinion  of  a  few  persons 
engaged  therein ;  it  would  be  most  dangerous  to  allow  it  to 
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control  the  solemn  contrabts  of  parties,  who  are  not,  or  cannot 
be,  presumed  to  know  it,  or  to  adopt  it,  as  a  rule  to  govern 
their  own  rights  or  interests.  Indeed,  in  the  present  case,  as 
has  been  suggested  at  the  bar,  the  policy  in  its  printed  form 
refers,  not  to  the  usages  and  customs  of  New  Bedford,  but  to 
those  of  Boston.  But  not  a  single  witness  has  spoken  of  his 
knowledge  of  any  such  general  custom  or  usage,  even  in  New 
Bedford.  On  the  contrary,  all  of  them  deny  any  knowledge 
of  such  usage  or  custom,  and  only  speak  of  their  own  opinions, 
how  the  interpretation  of  the  language  of  the  policy  ought  to 
be,  and  is  understood  by  them  personally.  But  this  Court 
has  nothing  to  do  with  the  private  opinions  of  witnesses,  how- 
ever respectable,  upon  matters,  which  respect  the  interpreta* 
tion  of  contracts.  That  is  matter  of  law,  which  the  Court 
itself  is  bound  to  expound,  in  the  absence  of  any  usage  or 
custom,  which  impresses  upon  the  words  a  peculiar  and  tech* 
nical  meaning. 

I  own  myself  to  be  no  friend  to  the  indiscriminate  admission 
of  evidence  of  supposed  usages  and  customs  in  a  peculiar 
trade  and  business,  and  of  the  understanding  6f  witnesses  rela- 
tive thereto,  which  has  been  in  former  times  so  freely  resorted 
to  ;  but  which  is  now  subjected  by  our  Courts  to  more  exact 
and  well  defined  restrictions.  Such  evidence  Is  often,  very 
often,  of  a  loose  and  indeterminate  nature,  founded  upon  very 
vague  and  imperfect  notions  of  the  subject ;  and,  therefore,  it 
should,  as  I  think,  be  admitted  with  a  cautious  reluctance  and 
scrupulous  jealousy  ;  as  it  may  shift  the  whole  grounds  of  the 
ordinary  interpretation  of  policies  of  insurance  and  other  con- 
tracts. 

As  to  the  other  point,  I  cannot  entertain  any  doubt,  that 
this  blubber  was  as  much  entitled  to,  and  liable  to  contribution, 
in  cases  of  a  jettison,  as  any  other  property  on  board.  It  is 
property ;  and  if  it  is  of  any,  the  slightest,  assignable  value, 
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and  is  sacrificed  for  the  common  benefit,  it  constitutes  a  claim 
for  general  average.  It  is  said,  that  it  is  difficult,  and  indeed 
impracticable,  to  ascertain  its  true  and  exact  value,  when 
thrown  overboard*  There  may  be  difficulty,  and  perhaps  an 
impossibility,  to  ascertain  its  exact  and  minute  value,  for  we 
have  no  means  of  weighing  it  in  scales,  or  fixing  its  positive 
price.  But  the  same  difficulty  occurs  in  many  other  cases  of 
insurance  ;  as  in  cases  of  injuries  to  sails,  or  rigging,  or  spars, 
by  tempest,  or  by  cutting  them  away,  in  cases  of  jettison  ; 
and  yet  no  one  doubts,  that  they  must  be  contributed  for  ac- 
cording to  their  value,  ascertained  by  a  jury,  in  the  exercise 
of  a  sound  discretion,  upon  proper  evidence.  Suppose,  that 
fruit  is  insured,  and  the  vessel  has  a  long  passage,  in  which, 
by  ordinary  waste  and  decay,  it  must  suffer  some  deteriora- 
tion, and,  then,  a  storm  occurs,  in  which  it  suffers  other  posi- 
tive damage  and  injury,  or  there  is  a  jettison  thereof ;  how  are 
we  to  ascertain,  what  diqubution  is  to  be  attributed  to  natural 
waste  and  decay,  and  what  to  the  perils  of  the  seas  f  or  what 
was  its  true  value  at  the  time  of  the  jetdson  ?  There  can  be 
no  positive  and  absolute  certainty.  The  most,  that  can  be 
done,  is,  to  ascertain,  by  the  exercise  of  a  sound  judgment, 
what,  under  all  the  circumstances,  may  reasonably  be  attrib- 
uted to  one  cause,  and  what  to  the  other.  Absolute  certainty, 
in  cases  of  this  sort,  is  unattainable.  All,  that  we  can  arrive 
at,  is,  by  an  approximation  thereto ;  and  yet  no  man  ever 
doubted,  that  such  a  loss  must  be  paid  for,  if  it  is  covered  by 
the  policy. 

If,  indeed,  this  blubber,  at  the  time  when  it  was  thrown  over- 
board, was  entirely  worthless,  and  had  no  assignable  value, 
it  certainly  cannot  be  brought  into  general  average ;  for,  under 
such  circumstances,  nothing  has  been  sacrificed,  and,  of  course, 
nothing  is  to  be  contributed  for.  But  this  is  a  matter,  which 
will  most  properly  come  before  the  assessor,  who,  by  the 
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agreement  of  the  parties,  is  to  be  appointed  to  ascertain  the 
amount  of  the  general  average,  and  also  of  the  contributory 
interests. 


Upon  this  opinion  being  expressed  by  the  Court,  a  verdict 
was  taken  for  the  plaintiff,  subject  to  be  altered  by  the 
report  of  the  assessor,  as  to  the  amount  of  damages,  and  of 
the  contributory  interests. 


Henrt  Lee  v.  Levi  Lincoln. 

Constniction  of  Tariff  Laws.  —  Gannj  Bags.  —  Cotton  Ba^gin^f. 

This  was  an  action  against  the  defendant,  as  coUeotor  of  the 
port  of  Boston,  to  recover  back  th%  amount  of  duties,  paid 
under  protest,  upon  a  quantity  of  gunny  cloth,  imported  by  the 
plaintiffs,  and  charged  with  the  duty  on  cotton  bagging  by  the 
collector.  The  Tariff  Act  of  1832  lays  a  duty  '^on  co(tOD 
bagging,  three  and  a  half  cents  per  square  yard,  without  regard' 
to  the  weight  or  width  of  the  article."  There  is  no  men- 
tion in  this,  or  in  any  preceding  Tariff  Law,  of  the  article, 
gunny  cloth.  It  was  stated,  and  not  denied  on  the  part  of  the 
government,  that  the  comptroller  of  the  treasury,  at  Washing- 
ton, issued  a  circular,  dated  December  26th,  18S3,  in  which 
gunny  cloth  was  declared  ^^  exempt  from  duty,  on  the  assump- 
tion of  its  being  an  unenumerated  article."  After  this  declara- 
tion, the  article  was  imported  and  admitted  free  of  duty  in  the 
port  of  Boston,  for  nearly  five  years  and  a  half.  But  subse- 
quently, the  department  at  Washington  was  informed,  that 
^'  gunny  cloth  "  was  imported  in  large  quantities,  and  sold  for 
|he  purposes  of  cotton  bagging ;  in  consequence  of  wbieb, 
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another  circular  was  issued  by  the  comptroller,  dated  June  3d, 
1839,  instructing  the  collectors  of  the  different  ports  to  levy 
the  cotton  bagging  duty  ^^  on  all  articles  suitable  for  and  used 
in  making  cotton  bagging."  This  circular  was  repeated  on 
the  12th  of  May,  1840.  The  importers  of  gunny  cloth  gave 
their  bonds,  in  conformity  with  this  requisition,  but  always 
tinder  protest ;  and  brought  ihe  question  before  the  Circuit 
Court  at  its  next  sitting.  This  was  at  the  October  term,  1840. 
A  verdict  was  then  rendered,  under  instructions  from  Mr. 
Justice  Story,  in  favor  6f  the  importers,  upon  the  ground,  that 
gunny  cloth  was  not  subject  to  a  duty  as  cotton  bagging  within 
the  meaning  of  the  law.  Bacon  v.  Bancroft  (3  Law  Reporter, 
386).  After  this  decision,  instructions  were  transmitted  to 
the  coUelctors  of  the  principal  ports,  by  a  circular  dated  Janu- 
ary 19tb,  1841,  under  which  the  article  was  admitted  free  of 
duty.  This  contbued  for  a  few  months,  when  the  former  or- 
der of  June  3d,  1839,  was  issued  again  by  the  comptroller  of 
the  treasury.  Under  this  order,  the  collector  of  the  port  of 
Boston  has  compelled  the  importers  to  give  bonds  for  duties 
on  gunny  cloth  as  cotton  bagging,  which  they  have  done  under 
protest,  and  paid  under  protest.  This  action,  with  others, 
was  brought  to  recover  back  the  money  so  paid. 

Mr.  Wigglesworth,  Mr.  Whitney,  and  Mr.  Dixwell,  mer- 
chants of  Boston,  testified,  that  they  were  acquainted  with  the 
trade  with  Calcutta  and  the  East  Indies,  prior  to  1832  (the 
year  when  the  tariff  was  enacted)  ;  that  the  article,  gunny,  for 
a  long  series  of  years  before,  was  well  known  as  the  covering 
of  packages  and  bales  of  goods  comitig  from  the  East  Indies  ; 
that  it  had  been  imported  in  the  shape  of  bags  prior  to  1833, 
and  that  it  had  been  sometimes  imported  in  whole  pieces  prior 
to  1833 ;  that  prior  to  1832,  it  was  well  known  among  merchants 
as  gunny,  and  was  never  included  under  the  term  cotton  bagging ; 
that  its  commerciri  usttie  was  gunny,  and  that  it  had  never 
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been  applied  to  the  uses  of  cotton  bagging  until  a  considerable 
time  after  the  passage  of  the  Tariff  Law,  and  about  three  or 
four  years  ago* 

Depositions  of  New  York  merchants  were  offered,  on  the 
part  of  the  defendant,  in  order  to  show,  that  the  term,  cotton 
biigging^  was,  in  1832,  applied  to  all  fabrics  btended  for  the 
bailing  of  cotton.  Mr.  Brown,  an  assistant  appraiser  in  the 
New  York  Custom  House,  was  also  introduced  by  the  defend- 
ant, to  establish  this  view.  He  said,  that  the  term,  cotton 
bagging  was  not  applied  to  a  fabric  of  any  one  material ;  that 
generally  the  fabric  was  of  hemp,  tow,  or  flax ;  and  that 
twenty  years  ago  he  had  known  it  made  of  cotton.  Most  of 
the  witnesses,  who  had  deposed,  in  their  answers  to  the  cross- 
interrogatories,  agreed  with  the  witnesses  for  the  plaintiffs, 
that  if,  in  1832,  they  had  received  an  order  from  a  distant 
correspondent  for  a  certain  quantity  of  cotton  bagging,  they 
should  not,  at  that  time,  have  considered  it  a  proper  compli- 
ance with  the  order,  to  send  gunny  cloth.  They  ako  agreed, 
that  gunny  cloth  was  never  applied  to  the  purposes  of  cotton 
bagging  previous  to  1832. 

Charles  G.  Loring  and  Charles  Sumner ^  for  the  plaintiff. 

F.  Dexter,  District  Attorney,  for  the  defendant. 

Stort  J.,  in  summing  up  to  the  jury,  said  ;  —  The  case 
turns  upon  a  question  of  fact,  dependent  upon  the  true  inter- 
pretation of  the  Tariff  Law  of  1832.  If  gunny  cloths,  or  gunny 
bags,  were  at  or  before  the  passage  of  the  Tariff  Act  of  1832, 
known  or  denominated  by  merchants,  or  in  commercial  trade, 
or  business,  as  cotton  bagging,  then  the  collector  has  acted 
rightly  in  demanding  the  duties.  But  if  gunny  cloth  or  gunny 
bags  were  at  and  before  that  period  always  known  by  mer- 
chants, or  in  commercial  trade,  or  business,  by  a  distmct  name, 
and  were  never  known  by  the  denomination  of  cotton  bagging, 
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then  they  are  not  liable  to  the  payment  of  duties  under  the 
Act  of  1833,  as  cotton  bagging.  The  Tariff  lyaws  are  to  be 
construed  according  to  the  commercial  sense  of  the  terms 
used  in  them.  If  this  were  not  so,  they  would  operate,  as  a  fraud 
upon  the  people,  and  upon  the  merchants,  who  were  guided 
by  them  in  their  business.  The  language  of  merchants  is 
looked  to  in  the  construction  of  commercial  laws  and  com- 
mercial contracts.  The  government  must  show,  that  gunny 
cloth  was  known  as  ^^  cotton  bagging  "  in  1832,  and  had,  at 
that  time,  acquired  this  appellation.  Congress  are  not  pre- 
sumed to  tax  an  article  under  a  denomination,  which  it  never 
bore ;  much  less,  if  the  article  has  always  borne  another  dis- 
tinct name.  In  the  present  case,  if  the  evidence  is  believed, 
not  only  before  and  up  to  the  passage  of  the  Act  of  1832,  but 
long  afterwards,  gunny  cloths  and  gunny  bags  were  always 
known  by  a  distinct  name  and  denomination,  and  never  by  the 
name  of  cotton  bagging.  They  never  had  been  used  or  applied 
to  the  purposes  of  cotton  bagging ;  but  they  were  wholly  used 
for  other  and  different  purposes  ;  and  they  have  been  used  for 
cotton  bagging  only  within  three  or  four  years  last  past.  If 
this  evidence  be  true,  and  be  believed  by  the  jury,  then  the 
case  is  made  out  for  the  plaintiff.  In  articles  of  promiscuous 
use,  the  mere  fact,  that  a  particular  article  is  now  used  for  a 
new  purpose,  to  which  it  has  never  before  been  applied,  will 
not  alone  change  its  character,  or  make  it  liable  to  a  different 
duty  from  that,  which  it  was  before  liable  to. 
Verdict  for  the  plaintiff. 
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Mr.  Justice  Stort^  after  some  preKininaiy  observations 
upon  the  late  alarmmg  crisis  of  the  public  affairs  in  Rhode 
Island,  and  paying  a  just  tribute  to  tbe  excellent  invitations 
and  past  history  of  the  State,  proceeded  to  say  to  the  Orand 
Jury :  — 

This  is  the  first  occasion,  for  many  years,  in  wUch  it  has 
become  necessary  for  me,  in  addressing  the  Grand  Jury,  to 
state  the  doctrines  of  law  applicable  to  the  crime  of  Treason. 
Happily,  there  is  at  the  present  moment  a  pause  in  the  public 
mind,  which  I  trust  may  be  the  harbinger  of  a  speedy  return 
to  a  permanent  course  of  peace,  prosperity,  and  general  con- 
fidence among  t^ie  citizens  of  your  State.  It  is  impossible 
for  me  not  to  feel  a  deep  sense  of  the  dangers,  through  which 
you  have  so  recently  passed,  and  of  the  painful  duties,  which 
might  have  devolved  upon  this  Court  in  certain  contingencies, 
which  seemed  at  one  moment  about  to  be  fearfuUy  realized. 
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It  may  not,  therefore,  be  without  some  use,  to  call  your  atten* 
tion  to  the  Law  of  Treason,  and  to  distinguish  between  the 
cases,  where  the  crime  is  properly  a  crime  against  the  United 
States,  and  the  cases,  where  it  properly  constitutes  a  crime 
exclusively  against  the  State.  Both  may  be,  indeed,  (as  will 
be  presently  shown,)  mixed  up  in  the  same  transaction ;  or 
rather,  the  treason  against  the  State  may,  under  certain  cir* 
cumstances,  be  merged  in  the  treason  against  the  United 
States.  Still,  there  is  a  broad  and  clear  line  of  distinction 
between  them  in  many  cases,  which  I  will  endeavour  briefly 
to  explain  and  illustrate. 

The  Constitution  of  the  United  States  has  declared,  that 
^^  Treason  against  the  United  States  shall  consist  only  in 
levying  war  against  them,  or  in  adhering  to  their  enemies, 
giving  them  aid  and  comfort."  There  must,  then,  to  consti* 
tute  the  crime,  be  a  levying  of  war  against  the  United  States 
in  their  sovereign  character,  and  not  merely  a  levying  of  war 
exclusively  against  the  sovereignty  of  a  particular  State. 

What,  in  the  sense  of  the  Constitution,  is  to  be  deemed  a 
levying  of  war  f  I  take  it  to  be  clear,  that  it  is  not  sc^cient, 
that  there  should  be  an  assembly  of  perspns,  who  are  met 
merely  to  meditate  and  copsult  about  the  means  of  levying  war 
at  some  future  time,  or  upon  some  future  contingencies,  mtbr 
out  any  present  force.  That  would  amount  to  a  conspiracy 
to  levy  war.  But  a  conspiracy  to  levy  war,  and  an  actual  levy 
of  war  are  distinct  ofiences.  To  constitute  an  actual  levy  of 
war,  there  must;  be  an  assembly  of  persons,  met  for  the  trea- 
sonable purpose,  and  some  overt  act  done,  or  some  attempt 
made  by  them  with  force  to  execute,  or  towards  executing, 
that  purpose.  There  must  be  a  present  intention  to  proceed 
in  the  execution  of  the  treasonable  purpose  by  force.  The 
assembly  must  now  be  in  a  condition  to  use  force,  and  must 
intend  to  use  it,  if  necessary,  to  further,  or  to  aid,  or  to  ac- 
complish the  treasonable  design.     If  the  assembly  is  arrayed 
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in  a  military  iDanoer)  —  if  tbey  are  armed  aad  march  in  a 
military  form,  for  the  express  purpose  of  overawing  or  intimi- 
datiog  the  public,  —  and  thus  they  attempt  to  carry  into  effect 
the  treasonable  design,  —  that  will,  of  itself,  amount  to  a  levy 
of  war,  although  no  actual  blow  has  been  struck,  or  engagement 
has  taken  place.  This  is  a  clear  case  ;  but  it  is  by  no  means 
the  only  case  (for  many  others  might  be  stated),  in  which 
there  may  be  an  actual  overt  act  of  levying  war.  I  wish  to 
state  this  only  as  one  case,  upon  which  no  doubt  whatsoever 
can  be  entertained. 

In  respect  to  the  treasonable  design,  it  is  not  necessary, 
that  it  should  be  a  direct  and  posidve  intention  entirely  to  sub- 
vert or  overthrow  the  government.  It  will  be  equally  treason, 
if  the  intention  is  by  force  to  prevent  the  execution  of  any  one 
or  more  general  and  public  laws  of  the  Government,  or  to 
resist  the  exercise  of  any  legitimate  authority  of  the  Govern- 
ment in  its  sovereign  capacity.  Thus,  if  there  is  an  assem- 
bly of  persons  with  force,  with  an  intent  to  prevent  the  col- 
lection of  the  lawful  taxes  or  duties,  levied  by  the  Govern- 
ment, —  or  to  destroy  all  Custom  Houses,  ^-  or  to  resist  the 
administration  of  justice  in  the  Courts  of  the  United  States, 
and  they  proceed  to  execute  their  purpose  by  force,  ^-  there 
can  be  no  doubt,  that  it  would  be  treason  against  the  United 
States. 

But  it  is  not  every  act  of  Treason  by  levying  war,  that  is 
treason  against  the  United  States.  It  may  be,  and  often  is, 
aimed  altogether  against  the  sovereignty  of  a  particular  State. 
Thus,  for  example,  if  the  object  of  an  assembly  of  persons, 
met  with  force,  is  to  overturn  the  Government  or  Constitution 
of  a  State,  —  or  to  prevent  the  due  exercise  of  its  sovereign 
powers,  or  to  resist  the  execution  of  any  one  or  more  of  its 
general  laws,  but  without  any  intention  whatsoever  to  inter- 
meddle with  the  relations  of  that  State  with  the  national  gov- 
ernment, or  to    displace    the  national  laws   or  sovereignty 
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therein,  ereiy  overt  act  done  with  force  towards  the  execu- 
tion of  such  a  treasonable  purpose  is  treason  against  the  State, 
and  against  the  State  only.  It  is  in  no  just  sense  a  levying 
of  war  against  the  United  States.  But  treason  may  be  be- 
gun against  a  State,  and  may  be  mixed  up  or  merged  in 
treason  against  the  United  States.  Thus,  if  the  treasonable 
purpose  be  to  overthrow  the  Government  of  the  State,  and 
forcibly  to  withdraw  it  from  the  Union,  and  thereby  to  pre- 
vent the  exercise  of  the  national  sovereignty  within  the  limits 
of  the  State,  that  would  be  treason  against  the  United  States. 
So,  if  the  troops  of  the  United  States  should  be  called  out  by 
the  President,  in  pursuance  of  the  duty  enjoined  by  the  Con- 
ililution,  upon  the  application  of  the  State  Legpslature,  or  the 
State  Executive,  when  the  Legislature  cannot  be  convened,  to 
protect  the  State  against  domestic  violence,  and  there  should 
be  an  assembly  of  persons  with  force  to  resist  and  oppose  the 
troops  so  called  out  by  the  President,  that  would  be  a  levy  of 
war  against  the  United  States,  although  the  primary  intention 
<^  the  ioaurgents  may  have  been  only  the  overthrow  of  the 
State  Government  or  the  State  laws.  These  cases  suffidently 
point  out  the  distinction,  to  which  I  have  alluded,  and  it  is  not 
necessary,  epon  the  present  occasion,  to  go  into  more  minute 
details. 
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Within  the  period  of  time  embraced  hj  the  present 
Reports,  the  Honorable  John  Davis,  the  learned  and  ven- 
erable District  Judge  for  the  District  of  Massachusetts,  re- 
signed the  office,  which  for  more  than  forty  years  had  been 
graced  by  his  dignity  and  wisdom.  Upon  an  intimation,  that 
it  was  his  intention  to  resign,  a  meeting  of  the  Suffolk  Bar 
was  held  on  the  9th  of  July,  1841,  at  which  it  was  unani- 
mously resolved  : 

^^  That  the  Attorney  of  the  United  States  be  requested, 
in  the  name  of  this  bar,  to  make  known  to  Judge  Davis  the 
high  sense  we  all  entertain  of  the  importance  of  his  judicial 
labors,  which  for  so  many  years  have  exhibited  varied  and 
accurate  learning,  sound  and  discriminating  judgment,  unwea- 
ried patience,  gentleness  of  manners,  and  perfect  purity ; 
and  that  Mr.  Attorney  be  requested  to  express  our  heartfelt 
wishes,  that  he  may  find  in  retirement  that  dignified  repose, 
which  forms  the  appropriate  close  of  a  long  and  useful  life, 
and  to  bid  him  an  affectionate  farewell." 

In  accordance  with  these  resolutions,  Franklin  Dexter, 
Esq.,  the  District  Attorney  of  the  United  States,  at  the  time 
appointed,  rose  and  addressed  Judge  Davis  as  follows  : 
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JUayU  phoH  yawr  Honor: — By  these  resolutions  I  am 
requested,  in  the  name  of  the  Suffolk  bar,  to  express  to  you 
tfaeir  high  sense  of  the  value  of  your  judicial  labors,  and  their 
acknowledgment  of  the  personal  kindness,  as  well  as  the 
distinguished  ability,  with  which  they  have  been  performed* 
This  is,  Sir,  to  me  a  most  grateful  duty  ;  —  and  yet  I  feel  the 
difficulty  of  giving  any  adequate  expression  of  the  deep  feel- 
ings of  my  brethren,  without  danger  of  offending  the  modesty, 
which,  through  a  long  life  of  usefulness,  has  adorned  so  many 
talents  and  so  many  virtues.  I  will  not,  therefore,  depart 
from  the  simple  but  comprehensive  language  of  the  resolution 
in  describing  to  you  our  general  estimation  of  your  judicial 
character  and  conduct.  But  let  me  assure  you.  Sir,  that 
these  are  not  words  of  mere  form,  required  by  the  occasion  ; 
biit  the  sincere  and  spontaneous  expression  of  the  feelings 
and  opinions  of  every  member  of  the  bar,  and  of  this  com- 
mercial community.  It  can  rarely  happen,  that  a  judge,  who 
is  called  upon  to  decide  so  many  delicate  and  important  ques- 
tions of  property  and  of  personal  right,  should  so  entirely 
have  escaped  all  imputation  of  prejudice  or  passion,  and 
should  have  found  so  general  an  acquiescence  in  bis  results. 
It  is  not  to  be  forgotten  in  the  peaceful  tenor  of  the  present 
times,  that  your  official  career  has  been  formerly  marked  with 
extraordinary  difficulties.  When  you  assumed  its  duties,  — 
more  than  forty  years  ago,  -—  before  any  of  this  fraternity  had 
begun  the  active  business  of  life,  —  the  stores  of  judicial 
learning  in  that  peculiar  branch  of  the  law,  which  you  have 
been  called  most  frequently  to  administer,  were  by  no  means 
so  near  at  hand  as  at  present ;  —  then  it  was  necessary  petere 
fonteSf  and  from  those  fountains  your  own  decisions  have, 
with  those  of  your  distinguished  contemporaries  in  Europe  and 
America,  drawn  down  the 'principles  of  the  admiralty  law 
within  the  reach  of  comparatively  easy  exertion.  A  few 
years  after  that  time  the  system  of  commercial  restrictions, 
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id#pted  by  tli0  general  go^rmnem  dlrew  thit  portita  of  the 
eouDia^  tato  a  stare  of  unpai^alWked  dutrass  and  eocaspera^ 
tiofft^  An  ahttttdant  and  cverflowiiig  ooinoierce  was  tsndieolf 
checked  ia  aU  its  fSBuea  and  entorprMes^  and  die  rendBkni 
threatened  to  break  down  the  barrien  of  lew^  Ijr  vAath  h  wae 
reetrwied.  It  was  b  the  District  Conn^  nd  Mder  your  td^ 
mioistratioD,  that  this  strtig^  took  pkk;e ;  mi  ahhiragh  JQrie9 
refused  to  ezeoute  tbe  obooxmis  Mitrietioas  in  oases^  requirecl 
bf  the  coDstitoMD  to  be  sobioftled  to  them  ;  yet  tbe  supreow 
aey  (tf  tbe  kiw  suffered  no  detriment  m  tbe  bands  of  Am 
Court.  Few  of  at  eas  fetvenber  this  Cumm  ardor  jubm'^ 
^m,  but  alt  can  imagiaie,  hofir  paiofiil  a  dotj  i«  wae  to  be  thue 
placed  in  opposiiioii  to  the  feelings  and  isterasts  of  this  com-' 
munity.  Perhaps  I  nmf  be  pardenisd  for  recfldttng  to  tfa0 
minds  of  the  bar^  in  jft^  presence,  tbe  beentifsA  UM^oege  m 
which  your  own  regrets  were  expressed,  wbcn  yeu  felt  obliged 
to  declare,  thai,  disastrous  as  he  consequenees  were  to  tbe 
country^  tbe  einbai^o  wae  still  ike  \ww  of  tbe  hMJ,  mA  m 
such  to  be  obeyed. 

**  I  lament  &e  privaciensy  the  interreption  of  profitebto 
persuits  and  manly  enterprise^  to  which  it  ha9  been  thought 
necessary  to  subject  the  ckiaens  of  tbis  gtvat  cooimunity.  I 
respect  tbe  merchant  and  his  emfiAoymeBt.  Tke  disconcerted 
mariner  demands  our  sympathy.  Tbe  sound  of  tbe  axe  and 
of  the  hammer  Would  be  grateful  music.  OceaD,  in  itself  • 
dreary  waste,  by  tbe  swelling  soil  and  floating  streamer,  b^' 
comes-  an  exbilaratmg  object ;  and  it  is  painful  to  pereehre^ 
by  force  of  any  contingencies,  the  American  stars  and  stripes 
vanishing  from  the  scene.  Commerce,  indeed,  sserks  all  the 
eulogy,  which  we  here  heard  so  ekyquently  pronounced  at  the 
bar.  It  is  the  welcome  attendaot  of  (iivilized  man,  in  all  bis 
various  stations.  It  is  the  nurse  of  arts  ;  the  genial  friend  of 
liberty,  justice,  and  order  ;  the  sure  source  of  national  wealth 
and  greatness;  the  promoter  of  moral  and  iaflelleetual  im- 


prcnrcMwnt ;  of  geaeVMi  aff(^t)ons  ttid  ^dltfged  phihothropy. 
Connecting  seas,  flowing  rivers,  and  capacious  havens,  eqoallf 
with  the  fertile  bosom  of  the  earth,  suggest,  to  the  reflecting 
naadj  the  purposes  of  a  beneficent  Deity,  relative  to  the  des- 
tinadoQ  and  employKidots  of  man*  Let  iis  not  entertain  the 
gkxmijr  apprebeflsion,  that  advantages  so  precious  ore  alto* 
gether  abandoned  ;  tbat  pursuifs  so  interesting  and  beneficial 
are  not  to  be  resnmed.  Let  us  rather  cherish  a  hope,  that 
eommercial  aelivitjr  utd  imereotirse,  with  ail  their  wholesome 
eoergiesy  wiU  be  revived ;  aaid  that  oar  merchants  and  out 
marinera  wiH,  again,  be  perinitied  to  porsoe  their  wonted 
employments,  eoasi^tentljr  witif  the  National  Safett, 
HovoRy  and  iNDBPSMarfiROt.'^ 

From  that  time.  Sir,  dowti  to  this  ttost  interesting .  period, 
when  yon  are  about  to  surftfndef  (he  high  trust,  you  have  so 
loi^  holden,  it  h  enoi^  for  ine  te^  say,  Uiat  the  bar  have  felt 
undiminished  confidence  in  the  ability  and  integrity  of  your 
administralion  of  the  law,  add  that  onr  fifial  respect  and  affec- 
tiott  for  yoursetf  has  constantly  increased  with  your  increasing 
yeara.  And  while  we  acdoaowledge  yonr  right  now  to  seek  the* 
rep08«  of  privaae  life,  we  feel,  that  yofir  retirement  is  not  less, 
dian  it  ever  would  have  been,  a  loss  to  the  profession  and  to 
die  pablic. 

I  am  fbrther  instructed.  Sir,  by  the  fraternity,  to  bid  you  an 
affeolionate  farewell,  and  to  express  to  you  their  heartfelt 
wishes,  that  you  may  find  io  retirement  tbat  dignified  repose, 
which  forms  the  appropriate  close  of  a  long  and  useful  life. 
May  it  be  so.  Sir.  May  you  live  kn^  and  happily,  —  as  feng 
as  Hfe  shall  continue  to  be  a  blessing  to  you ;  and  so  long  will 
tbat  life  be  a  Uessiag  to  your  frieftds  and  to  society. 


Judge  Davis  was  sensibly  aflTeeted  at  this  address,  and  it? 
was  some  moments  before  he  was  able  to  respond.  When 
he  eoaameneed  hie  reply,  the  bar  rose  and  gathered  rocrod  thcf 
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bench,  while  the  veoerable  judge  delivered  the  following  ad- 
dress. 

Gentlemen  of  the  Suffolk  Bar  :  —  I  receive  gratefully  and 
with  deep  sensibility  your  generous  and  kind  expressions, 
communicated  by  a  representative  most  justly  enUtled  to  that 
selection,  and  to  whom  I  would  tender  my  acknowledgments 
for  his  very  acceptable  performance  of  the  du^,  which  it  has 
been  your  pleasure  to  assign  to  him  on  this  occasion. 

There  are  considerations,  besides  habitual  taste  and  tem- 
perament, which  would  dispose  me  to  meet  the  event  of  this 
day  in  silent  soberness,  with  the  full  persuasion,  which,  I  was 
assured,  might  be  indulged,  that  our  oflEicial  relation  would  be 
dissolved  with  mutual  friendly  regards.  But  I  yield  to  an 
arrangement,  which  is  more  consonant  with  your  kind  wishes, 
and  in  which  there  seems  to  be  an  obvious  propriety  and  fit- 
ness.  At  all  times,  and  especially  in  this  place,  we  are  bound 
to  regard  the  fitness  of  things. 

Somewhat  more  than  half  of  my  life  has  been  spent  in  the 
office,  which  I  am  now  to  relinquish.  With  the  members  of 
this  bar,  and  with  their  predecessors,  I  have  had  frequent, 
gratifying,  and  improving  intercourse.  Should  I  attempt  to 
givej  expression  to  the  recollections,  which  on  this  occasion 
arise  rapidly  and  somewhat  confusedly  to  my  view,  I  could 
do  it  but  imperfectly.  If  a  history  of  my  time  should  ever 
be  sketched,  it  must  be  with  more  deliberate  preparation. 
Some  reminiscoices,  however,  seem  due  to  the  occasion  ;  the 
indulgence  is  among  the  privileges  of  age, — a  privilege,  I 
hope,  which  will  not  be  abused. 

The  Sufiblk  Bar,  at  the  commencement  of  the  present  cen- 
tury, was  not  numerous,  though  even  then,  I  believe,  solicit- 
ous aspirants  were  heard  to  complain,  that  the  profession  was 
crowded.  The  whole  number  was  but  thirty-three  ;  five  bar- 
risters ;  twenty  attorneys  of  the  Supreme  Judicial  Court,  and 
eight  of  the  Common  Pleas.    The  barristers  were  James 
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Sullivan,  Theophihis  Parsons,  WiHiam  Tudor,  Perez  Mor- 
ton, and  Shearjashub  Bourne. 

Jhtomeys  of  the  Supreme  Court,  Thomas  Edwards,  Jon- 
athan Mason,  Christopher  Gore,  Rufus  6.  Amory,  Joseph 
Hall,  Edward  Gray,  John  Davis,  Harrison  G.  Otis,  Joseph 
Bhke,  Jr.,  John  Lowell,  Jr.,  John  Quincy  Adams,  John 
Phillips,  George  Blake,  Ebenezer  Gay,  Josiah  Quincy,  Jo- 
seph Rowe,  William  Sullivan,  Charles  Paine,  John  WiUiams, 
William  Thurston. 

Morfieys  of  the  Court  of  Common  Pleas.  Edward  Jack- 
son, Foster  Waterman,  David  Everett,  John  Heard,  Charles 
Davis,  Charles  Cushing,  Jr.,  J.  W.  Gurley,  H.  M.  Lisle. 

Of  these,  there  remain  nine  fellow  surviving  associates  ;  — 
Hall,  Otis,  Adams,  George  Blake,  Gay,  Quincy,  Rowe, 
Williams,  and  Cushing.  Messrs.  Hall,  Otis,  and  Blake  have 
retired  from  the  bar.  Adams,  Gay,  Rowe,  Quincy,  and 
Cushing,  have  changed  their  residence  ;  and  Mr.  Williams  is 
the  only  one  of  the  number  now  having  a  place  at  the  Suffolk 
bar. 

The  officers  connected  with  the  United  States  Courts  in 
this  district,  in  my  time,  besides  the  present  occupants,  are 
H.  G.  Otis,  George  Blake,  Andrew  Dunlap,  and  John  Mills, 
attorneys  ;  Nathan  Goodale,  William  G.  Shaw,  and  John  W. 
Davis,  clerks  ;  Samuel  Bradford,  Thompson  J.  Skinner, 
James  Prince,  Samuel  Harris,  and  Jonas  Sibley,  marshals. 

Mr.  Otis  was  but  a  short  time  in  office,  being  removed  by 
President  Jefferson,  in  a  few  months  after  the  appointment 
received  from  President  Adams.  Mr.  Blake  held  the  office 
many  years,  some  of  them  years  of  great  and  peculiar  pres- 
sure and  perplexity,  with  eminent  ability  and  assiduity.  His 
successor,  Mr.  Dunlap,  performed  his  official  duties  with 
similar  energies,  and  with  his  characteristic  ardor,  tempered 
vrith  gentlemanly  address.  Many  now  present  remember  his 
signal  exertions,  when  he  stood  alone  in  the  arduous  trial  of 


the  piFfOes,  in  1934,  ^e  puvnb^  Qf  tbe  ppi^  op  jdrial  Ipr 
lives,  as  was  remarked  by  their  jiww  qonpaels  l^^ing  ^q/ual  to 
tbe  Dumlw  of  tb/9  jtiry,  bf  vboffi  tteir  fat^  W9?  to  be 
4^ide.d. 

Mr.  Mills,  wbo  succeeded  Mr.  JPvplap)  Im  l^P^iitly  i»- 
AigiiQd,  {{0  left  V6  with  thi9  cordial  ef^v^m  of  aO,  with  wtom 
he  was  coaseeted,  —  fiathfiil,  accurate,  apd  able  io  his  o^iitf 
tnvDsiistioDs*  It  was  only  regrett^,  that  h^  did  DPt  fiod  it 
conveoient  to  make  this,  the  place  of  his  busiaw}  m  office,  Us 
place  of  abode.  The  discreet  employmeat  of  a  eompHent 
aod  F^ry  attentive  assistant,  in  a  great  degree,  was  %  sufcient 
sub^Mtute.  It  ha3  always,  I  thin)(,  b^^  importnot,  apd  th^ 
mrgeocy  is  cootioually  augna^ting,  that  tb^  attproey,  marshals, 
and  clerks  of  the  United  States  Courts  in  tbjiff  district,  shoMld 
reside  in  or  near  the  plice,  where  tbc  busiAe9S,  fo  wbi^  tbw 
offices  have  relation,  i^  idmost  wholly  tran»ipted«  Of  mar* 
shals  Bradford,  Prbce,  Harris,  a^d  Sibley,  I  baye  spoken 
in  deserved  terms  of  commendation,  when  (he  present  mar* 
shal,  Mr.  Lincoln,  took  the  requisite  official  oaths  in  thif 
place*  Of  his  immediate  predecessor,  Mr*  Sibley,  X  feel 
bound  to  say,  in  addition,  tha^  to  bis  attention  ^nd  e:iertioqs, 
we  are  very  much  indebted  for  the  ample  and  v^  acceptably 
accommodations  for  the  United  States  Coiird^)  4Qd  ^11  cw*« 
nected  with  them,  in  this  edi$ce,  by  arrapgcments  with  the 
city  government  There  have  beeo  times,  when  fhere  hw 
been  peculiar  embarrasamefft  in  ^Us  particular.  Frequently, 
no  place  could  be  found  for  holding  the  Courts  of  the  United 
States^  but  io  a  hotel  And  at  one  time,  I  recollect,  mursbal 
Pripce  mwQunped,  tbi^t  be  bad  written,  or  sbpuld  write  to 
Washington^  that  he  knew  qot^  wb^re  to  Qn4  a  plape  fpr  tim 
Court,  but  under  the  great  tree  on  the  common. 

Among  the  clerks  of  thb  Coort,  the  last  naioed  was,  ^ 
you  knoW)  most  Qear  apd  deiir  to  me*  I  am  happy  to  say* 
also,  that  mo^t  of  you  we^e  witnesses  pf  bis  careftdoess  aud 
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courtesy,  and  how  faithfully  and  acceptably  he  discharged  all 
the«  duties  of  his  trust.  When  your  obliging  sentiments  were 
ready  and  I  listened  to  the  interesting  accompaniments,  offered 
by  a  son  of  an  esteemed  friend  and  classmate,  it  brought  to 
recollection  a  reply  made  at  a  council  fire,  in  a  talk  in  our 
forest  border.  ^^  Good  words,"  said  an  aged  chief,  ^^  Oood 
words,  and  I  will  tell  them  to  my  children."  Your  good 
words  I  cannot  tell  to  my  son,  but  I  shall  tell  them  to  his 
children.  Of  his  six  sons,  all  now  very  young,  some  one  or 
more  may,  at  some  future  time,  have  the  ambition  to  take  a 
place  in  your  corps.  If  so,  I  am  sure,  they  will  find  a  wel- 
come, and  be  received  with  generous  good  will.  Mr.  Bas« 
sett,. my  son's  assistant  in  his  illness,  and  his  tried  friend  and 
classmate,  became  his  successor  in  the  ofiSice.  You  well 
know  his  merits,  his  accuracy,  and  fidelity.  Every  thing  in 
his  department  is  to  my  entire  satisfaction. 

The  connexion  of  the  Court  with  the  present  District  At- 
torney and  Marshal  is  quite  recent.  If  I  should  have  remain- 
ed in  office,  I  well  know  the  satisfaction,  with  which  my  inters 
course  with  them  would  be  attended.  It  will  be  experienced, 
I  am  confident,  in  abimdant  measure  by  my  successor,  and  by 
all,  with  whom  they  may  have  connexion,  in  the  interesting 
offices  committed  to  their  charge. 

The  Suffolk  Bar  is  greatly  increased  in  the  forty  years  of 
my  judicial  life.  There  are  on  its  list  more  than  six  times 
the  number  of  1801.  If  we  deduct  from  the  list  those,  who 
are  engaged  in  other  pursuits,  though  their  names  still  stand 
on  the  honorable  roll,  the  acting  number  will  still  far  exceed 
the  rate  of  mcrease  of  population  in  the  scene  of  action. 
There  are  other  causes,  prevailing  in  this  very  busy  and  flour- 
ishing portion  of  the  community,  greatly  affecting  and  varying 
the  statistics  and  condition  of  the  Bar,  in  this  city  and  its 
vicinity,  on  which  I  cannot  here  enlarge,  but  which  every 
mtelligent  observer  must  have  perceived.     They  are  consid- 
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erations,  which  have  brought  here  and  well  rewarded  the 
traosition  of  distinguished  advocates  from  other  counties  And 
from  sister  States.  The  fair  field  has  been  occupied  and 
honored  by  Dexter,  Ward,  Prescott,  Jackson,  Bigelow, 
Webster,  Pickering,  Cboate,  Jeremiah  Mason,  Fletcher, 
Sprague,  Peabody,  and  others,  who  have  been  cordially  re* 
ceived  by  those,  whom  I  may  term  the  home  members.  Men 
of  eminent  attainments,  now  in  judicial  office,  —  Story,  Put- 
nam, Shaw,  and  Thacher,  —  have  appeared  as  advocates  in 
this  Court,  and  occasionally  distinguished  counsellors  from 
other  counties,  and  from  other  States.  If  in  my  deportment 
I  have  been  deserving  of  the  commendation,  which  it  has  been 
your  pleasure  to  bestow,  much,  very  much,  is  due  to  my 
cherished  intercourse  with  such  men,  as  well  as  to  my  ha- 
bitual respect  and  regard  for  your  profession. 

It  is  a  profession  highly  honorable,  for  it  is  highly  useful. 
It  has  been  embraced  by  the  wisest  and  best  of  men,  and  in 
every  country,  having  any  pretensions  to  freedom  or  intel- 
ligence, the  able,  upright,  well  instructed  lawyer  is  of  high 
consideration.  The  studies,  in  which  he  is  accomplished, 
his  knowledge  of  men  in  all  their  relations,  his  habits  of  re- 
search, reflection,  and  discrimination,  the  frank  and  inde- 
pendent tone  of  his  character,  inspired  by  the  very  genius  of 
his  profession,  his  unshaken  fidelity  to  his  trust,  his  varied 
intellectual  acquisitions,  his  power  of  clear,  forcible,  and  im- 
pressive communication,  -^  all  inspire  confidence,  respect, 
and  esteem.  In  the  various  perplexities  of  life  he  is  the  safe 
and  confidential  counsellor.  He  enters  the  temple  of  justice, 
a  representative  of  others,  with  rights,  which  all  are  bound  to 
respect.  Property,  reputation,  the  peace  and  repose  of 
families,  the  afifairs  of  various  associations,  the  dearest  tem- 
poral interests,  are  occasionally  committed  to  his  charge. 
Too  often  does  the  sad  occ&sion  occur,  when  some  forlorn 
being,  in  a  state  of  awful  uncertaitity,  leans  on  him  for  support. 
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and  life  hangs  trembling  on  hb  exertions.     The  learned  au- 
^r  of  EuMfnui  suggests  an  opinion  of  one  of  his  friends,  a 
respected  veteran,  who  had  retired  from  practice,  in  regard  to 
the  moral  tendency  of  the  profession,  which,  if  it  were  just, 
would  impair  its  estimation  and  cloud  its  brightest  honors. 
That  friend  is  represented,  as  declaring,  that  ^^  He  would  never 
breed  up  a  son  of  his  to  the  profession,  if  he  could  not  leave 
Um  a  competence,  independent  of  it,  because  he  doubted 
much,  whether  he  could  thrive  in  it,  at  all  events  without  sac- 
rificing more  of  his  honor  and  conscience  than  a  man  of  any 
delicacy  would  wish  for."    Very  different  was  the  opinion  of 
my  excellent  predecessor,  the  Hon.  Judge  Lowell,  an  orna- 
ment of  his  profession,  the  delight  of  every  friend  and  admirer 
of  virtue,  genius,  and  intelligence.    I  remember  to  have  heard 
him  more  than  once  express,  in  his  emphatic  manner,  his  per* 
suasion,  that  the  sentiments  and  habits,  generated  by  legal 
studies  and  pursuits,  were  a  precious  security  against  wreck 
of  character,  and  that  they  had  a  favorable  tendency  to  invig* 
orate  and  improve  the  moral  sense,  as  well  as  the  intellectual 
faculties.     In  this  sentiment  be  is  sustained  by  Lord  Coke. 
«<  For  thy  encouragement^"  says  that  eminent  jurist,  ^^  cast 
thine  eye  upon  the  sages  of  the  law,  that  have  been  before 
thee,  and  never  shah  thou  find  any,  that  have  excelled  in  the 
knowledge  of  the  law,  but  hath  drawn  from  the  breasts  of  that 
divine  knowledge,  honesty,  gravity,  and  integrity." 

With  such  convictions  and  the  eminent  examples,  which  it 
has  been  my  good  fortune  to  witness,  it  has  been  my  endeav- 
our to  maintain  a  corresponding  deportment.  We  have  all,  I 
trust,  been  habitually  mindful  of  our  respective  relations. 
Truth,  says  Malebranche,  loves  gentleness  and  peace.  It 
has,  I  hope,  been  evinced,  in  our  transactions  together,  some* 
times  of  exciting  tendency,  that  irritation  and  ill  humor  are  not 
necessary  incidents  in  legal  controversies ;  but  that  the  precious 
elements,  truly  and  essentially  appertaining  to  tribunals  of  jus* 
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tice,  forbearance,  moderation,  aad  nmlnal  etTility,  ate  the  moat 
favorable  for  foU  ditcussioa  and  just  decision,  and  m  entire 
consistency  with  that  manly  character  and  uniform  assertion  of 
r^t,  which  it  is  the  honor  and  the  duty  of  the  bar  and  the 
bench  respectively  to  maintain. 

When  I  received  my  appointment,  there  was  a  distinct  Cir- 
cuit Court.  The  District  Judge  had  not  a  seat  m  that  Court. 
It  was  then  my  impression,  abundantly  confirmed  since,  that 
the  alteration  of  the  law  in  that  particular  is  not  an  improve** 
ment.  The  employments  of  the  District  Judge,  of  various 
descriptions  in  Court,  and  of  ministerial  and  miscellaneous 
character,  are  of  such  amount  in  this  highly  commercial  dis- 
trict, that  it  seems  neither  reasonable  nor  advantageous  to  re- 
quire his  attendance  and  agency  in  another  Court.  This  con- 
sideration will  be  more  especially  uigent,  if  a  bankrupt  law 
should  be  enacted,  and  the  jurisdiction  of  the  Court  should  be 
enlarged  in  reference  to  crimes  and  offences*  one  or  both  of 
which  augmentations  of  the  duties  of  the  District  Judge,  there 
seems  reaB<m  to  expect. 

By  becoming  connected  with  the  Circuit  Court,  I  had  the 
satisfaction  of  an  association  and  intimacy  with  the  venerable 
Judge  Cushing,  and  of  affording,  I  believe,  some  acceptable 
aid  in  his  decline  of  life  ;  ^and  I  have,  in  my  turn,  received  re- 
lief and  great  enjoyment  with  his  distinguished  successor,  the 
Hon.  Mr.  Justice  Story.  In  that  connexion  I  have  found  every 
thing,  that  could  be  wished.  In  business,  never  asking  or  ex- 
pecting from  me  more  than  my  engagements  in  my  own  special 
sphere  would  consistently  admit.  By  his  eminent  ability  and 
unwearied  industry,  in  a  great  degree  relieving  a  scdicitude, 
which  I  might  otherwise  have  experienced,  from  responsibili- 
ties in  reference  to  the  Circuit  Court,  and  by  his  able  deeis* 
ions^  as  well  as  by  his  learned  labors,  inter  ijfhoB  acadetiday 
affording  salutary  aid  in  various  departments  of  my  official  duty. 
I  have  noticed  with  pleasure  the  improving  influence  of  the 
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Liw  School  b  the  University.  The  professional  pablicatioDs 
from  some  of  his  young  pupils  at  this  bar  are  highly  honor- 
able to  them  and  to  their  instructer. 

I  must  forbear^  Gentlemen,  to  enlarge,  though  there  remain 
topics,  connected  with  my  position,  which  it  would  not  be 
impertinent  to  consider.  A  great  portion  of  the  business, 
which  we  have  been  concerned  in  transacting,  has  been  of 
Admiralty  jurisdiction,  in  which  the  trial  rests  wholly  with  the 
Judge,  as  to  fact  as  well  as  law.  This  characteristic,  in  regard 
to  a  large  portion  of  the  cases  before  him,  is  attended  with  pe- 
culiar solicitudes,  requiring  the  candid  consideration,  which  I 
have  had  the  happmess  to  experience.  It  would  be  a  great 
relief  to  the  judge,  and  might  be  an  improvement,  though  of 
this  I  am  not  certain,  if  facts  in  Admiralty  and  maritime  cases 
were  made  triable  by  jury,  as  they  are  rendered  by  statute  in 
regard  to  seizures  on  land.  The  solicitudes  of  the  bench, 
arising  from  the  present  law  and  practice  in  that  particular, 
are,  however,  not  of  such  oharaoter  and  degree  as  to  call  for 
the  alteration  suggested.  In  this  respect,  as  well  as  in  all 
other  branches  of  practice,  I  have  been  relieved  by  the  cour* 
tesies  of  the  bar,  which  I  have  uniformly  enjoyed,  and  for 
which  you  have  my  cordial  thanks. 

Dr.  Taylor,  in  hia  Elements  of  Civil  Law,  has  a  remark 
not  inapplicable  to  my  present  position.  It  is  relative  to  the 
passes  or  bridges,  over  which  the  voters  in  ancient  Rome  pro* 
ceeded  to  give  in  their  ballots. 

^^  It  was  in  this  pass,  that  people  of  sixty  years  and  up- 
wards were  objected  to,  and  refused  the  right  of  suffrage  ;  for, 
as  sexagenarians  could  not  be  members  of  the  comitia^  as  they 
could  not  be  compelled  to  execute  any  public  office  after  that 
age,  so  the  younger  sort  thought  it  unreasonable,  that  they 
should*be  indulged  their  suffrage,  and  thrust  them  by,  as  they 
came  along,  —  whence  the  phrase  Depontani  iSene«."  Upon 
this  rigid  system,  I  should  long  ago  have  been  Depontanus;  but 
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am  willing  to  believe  my  generous  auditors  would  consent  to 
give  me  still  further  grace. 

But  the  time  of  release  has  arrived,  and  meets  with  my 
acceptance.  I  bid  you  an  affectionate  adieu,  thankful  for  all 
your  kindness,  and  for  the  gratifying  and  improving  opportu- 
nities, which  it  has  been  my  favored  lot  to  enjoy,  in  the  con* 
nexion  now  to  be  dissolved.  It  is  painful  to  employ  the 
solemn  word,  dissolved.  Our  official  connexion  will  cease ;  but 
reciprocal  esteem  and  good- will,  wiU,  I  trust,  remain  in  con- 
tinued exercise.  I  shall  rejoice  in  all  I  may  see  or  hear  of 
your  prosperity  and  honor  ;  and  may  the  Father  of  Mercies, 
the  giver  of  every  good  gift,  sustain,  animate,  and  guide  you 
in  your  assiduous  progress  in  the  path  of  arduous  duty. 


Judge  Davis  then  descended  from  the  Bench,  and  took 
leave  of  the  members  of  the  Bar  and  the  officers  of  the  Court 
individually.  The  character  of  this  learned  and  able  judge 
was  marked  by  a  wise  patience  of  investigation  and  a  clear 
discrimination  of  principles.  Yet  it  was  not  alone  in  his 
judicial  capacity,  that  he  won  the  esteem  of  all  around  him, 
but  rather,  that  to  the  high  intellectual  powers  which  he  dis- 
played in  all  the  labors  of  his  office  were  superadded  a  mild 
urbanity  of  manner,  an  unprejudiced  candor  of  judgment,  and 
a  uniform  dignity  of  deportment,  which  rendered  him  as  much 
beloved  as  respected. 
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ADMINISTRATOR. 
See  EquiTT,  21. 

ADMIRALTY. 

1.  Id  all  proceedings  in  rem, 
when  a  Court  of  Admiralty  baaju- 
risdictjon  over  the  thing  itaeli,  it 
IB  wholly  unimportant,  to  whom  it 
belongs. 

Clarke  v.  JVVtr  Jersey  Steam 
Mtoigation  Company.    531 

2.  By  the  common  law,  foreign 
corporations  and  non-resident  for- 
eigners cannot  be  served  with  pro- 
cess by  any  of  the  Courts  of  Com- 
mon Law,  nor  can  their  property 
be  attached  to  compel  their  appear- 
ance. This  authority  results  from 
special  custom  or  statute  provis- 
ions, llnd. 

3.  It  seems,  that  the  principles 
of  the  common  law  are  inapplicable 
to  process  and  proceedings  in 
Courts  of  Admiralty.  Ibid. 

4.  The  District  Courts  of  the 
United  States,  as  Courts  of  Ad- 
miralty, may  award  attachments 
against  the  property  of  foreign 
corporations,  found  within  their  lo- 
cal jurisdiction.  Ihid. 

5.  A  foreign  corporation  may  sue 
in  another  jurisdiction.  JbvL 

6L  In  cases  of  appeal,  in  Admi- 
ralty proceedings,  where  damages 
are  discretionary,  the  burden  of 
proof  is  on  the  appellant  to  show 
some  clear  mistake  or  error  in  the 
Court  below,  either  in  awarding 
excessive  damages,  or  in  promul- 
gating an  incorrect  rule  of  law,  or 
to  offer  new  and  materially  impor- 
tant testimony,  which  must  go  to 
the  proof  of  the  new  allegations 


without  contradicting  the  former 
evidence.    Cushman  v.  Ryan.    91 

7.  QiMBre,  whether  a  Court  of 
Admiralty  will  enforce  an  assign- 
ment by  a  seaman  of  his  expectant 
earnings.  Ihid. 

8.  No  words  of  provocation  will 
justify  an  assault*  although  they 
may  constitute  a  ground  for  the  re- 
duction of  damages.  Ibid. 

9.  Punishment  inflicted  by  a 
master  upon  a  seaman  must  be 
moderate  in  degree,  both  propor- 
tioned to  the  nature  of  the  offence 
and  the  exigency  of  the  occasion, 
and  administered  in  a  proper  man- 
ner. Rid. 

10.  The  answer  of  the  respon- 
dent upon  oath,  in  reply  to  inter- 
rogatories, does  not,  in  the  Admi- 
ralty, constitute  positive  evidence 
in  his  favor.  Its  true  effect  is,  ei- 
ther to  furnish  evidence  for  the 
other  partv,  or,  in  a  case  doubtful 
in  point  of*^  proof,  to  turn  the  scale 
in  favor  of  the  respondent.      Ibid. 

AGENCY. 

See  Partnbrship,  5. 
In  suRjkNCB,  96. 

AGREEMENT. 
See  Shippinq. 

LlBN,  4. 

AMENDMENT. 

Su  Construction,  6. 

ANSWER. 

Set  Admiraltt,  10. 

EquiTT,  li,  13, 14, 15. 

APPEAL. 

iSSee  Admiralty,  6. 
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APPORTIONMENT.  ise  to  accept  a  non-ezistiog  bill  of 

See  Insurancb,  14.  exchange,  even  though  it  be  taken 

by  the  holder  upon  the  faith  of  that 

ASSAULT.  promise,  does  not  amount  to  an  ac- 

See  Admiaaltt,  7.  ceptance  of  the  bill,  when  drawn 

in  favor  of  the  holder. 

ASSIGNMENT.  fFUdes  y.  Sawige.    23 

Su  Adhiraltt,  7.       '  2  It  has  been  otherwise  held  bj 

the  Supreme  Court  of  the  United 

ATTACHMENT.  States.    Yet  if  the  bill  be  payable 

1.  The  Insolvent  Act  of  Massa-  after  si^tt^  and  not  after  (rate,  such 

chusetts  of  1838,  ch.  163,  does  not  a  promise  baa  never  been  held  in 

dissolve    an    attachment   in    the  either  country  to  be  an  acceptance 

Courts  of  the  United  States,  made  of  a  non-existing  bill.             IbiiL 

under  the  antecedent  State  Laws  3.  It  is  not  necessary,  that  the 

adopted  by  Congress.  various  parties  to  a  negotiable  in- 

Sirringer  v.  FMter,    601  strument  should  be  different  per- 

2  The  legislature  of  Massachu-  sods,  in  order  to  render  it  a  bill  of 

setts  can  promulgate  rules  for  the  exchange.                                iftuf. 

State  Courts  only,  and  cannot  af-  See  Guaratttt. 

feet  the  validity  or  effect  of  pro-  Com Hissioir,  3. 
cess  in  the  Courts  of  the  United 

States.                                    Rid.  BILLS  OF  LADING. 

AVERAGE,  GENERAL.  ^'  ®''"'"^^'  '^• 

Su  Ihsurancb,  13.  BOTTOMRY  BOND, 

n  A  TT  See  Insuraitcb,  19, 20. 

Where  a  cause  is  removed  from  BOUNTY  IN  THE  FISH- 
a  Bute  Court  to  the  Circuit  Court  ERIES. 
of  the  United  States  under  the  Ju-  See  SHimH«»  ld»  16. 
diciary  Act  of  1789,  ch.  20,  §  12, 
and  special  bail  is  given ;  if  the  CARGO. 
bail  anerwards  seeJc  to  surrender  Su  Ihsubancb^  32 
the  principal,  it  should  be  in  open 
Court,  and  not  by  a  commitment  to  COMMISSION, 
gaol  according  to  the  local  law  of  1.  Where  a  consignee,  with  a 
the  State.     But  if  the  principal  is  del  credere  commission,  sells  goods 
so  committed,  the  Circuit  Court  for  his  principal  at  a  certain  price, 
will,  upon  the  petition  of  the  bail,  and  afterwards,  upon  a  suspension 
grant  a  writ  of  habeas  corpus  to  of  specie  payments  in  the  State,  re- 
bring  the  party  into  Court,  to  be  ceives  payment  in  bank  notes  of 
surrendered  in  discharge  of  his  the  State  banks  at  a  depreciated 
bail.      CovMtonk  v.  SecLgranes.  546  value,  he  is  not  entitled  to  deduct 

the  amount  of  the  depreciation  firom 

BEQUEST.  the  debt,  but  must  account  for  the 

Su  Construction,  7,  8.  full  price,  at  the  specie  or  par  val- 
ue, to  his  principal. 

BETTERMENTS.  DunwU  y.  Ma$im.    543 

iSee  Equity,  5.  2.  Where,  by  a  banker's  circu- 
lar, a  certain  commission  was  nam- 

BILL  IN  EQUITY.  ed  on  bills  or  credits  "  used  east  of 

See  EquiTT,  13.  the  Cape  of  Good  Hope ;"  it  waa 

Jurisdiction,  2.  hdd^  that  the  drawing  of  bills  un- 
der a  letter  of  credit,  in  favor  of  a 

BILL  OF  EXCHANGE.  third  person,  who,  upon  the  faith 

1.  By  the  English  law,  a  prom-  of  the  letter  of  creait,  takes  and 
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reeeiv^a  lh«  aame  fbr  Tftlbe,  and  ties,  at  the  time  of  making  a  cen^ 
is  entitled  to  hold  and  one  them  on  tract,  are  competent  evidence  to 
hifl  own  account,  is  a  use  of  the  show  the  sense,  which  thej  attache- 
letter  of  credit  within  the  terms  of  ed  to  a  particular  term  used  in  the 
the  circular,  although  the  bills  are  contract  Ihid. 
never  presented  for  acceptance  or  3.  The  Judiciary  Act  of  1769, 
payment  Btaing  v.  Lyman,  976  ch.  20,  §  32,  efives  no  authority  to 
3.  Thus,  the  agent  in  Boston  of  the  Courts  of  the  United  States  to 
certain  London  bankers,  save  to  make  any  amendments  in  judg-* 
A.  a  letter  of  credit,  by  which  B.,  ments,  except  as'  to  defects  and 
in  Canton,  was  authorized  to  val-  want  of  form. 
ue  upon  them  to  the  amount  of  fibers  v.  WhUney.  310 
£35)000  aterling  at  six  months'  4.  The  doctrine  of  the  English 
sight,  at  Canton,  the  customary  Courts  in  all  cases  of  ordinary 
commission  on  bills,  used  under  suits,  excluding  fines  and  recove- 
similar  letters,  being  two  per  cent  ries,  is,  that  judgments  and  records. 
The  credit  was  obtained  to  furnish  are  amendable  only  ( tst)  where  the 
fbnds  in  part  for  loading  the  ship  case  is  within  the  reach  of  some 
of  A.,  which  was  consigned  to  B.,  statute  }  and,  (2d.)  where  there  is 
at  Canton.  Billa  were  according-  something  to  amend  by.  Ibid. 
ly  drawn  in  Canton  by  B.  payable  5.  At  common  law,  no  Judgment 
to  C. ;  but  as  there  was  no  demand  was  amendable  after  the  term  at 
whatever  at  that  time  for  exchange,  which  it  was  entered.  Ibid. 
the  latter  agreed  to  send  the  bills  6,  Where  the  name  of  a  party 
to  his  agent  in  Boston,  and  to  give  was  erroneously  stated  in  the  writ 
A.  the  option  of  replacing  them,  to  be  James  H.  Albers,  instead  of 
with  other  funds,  or  to  have  them  John  H.  Albers,  which  was  the 
forwarded  to  London,  to  the  ac-  true  name ;  It  was  kdd,  that,  as  the 
count  of  C.  On  the  arrival  of  the  misnomer  was  a  mistake  offad^ 
bills  in  Boston,  A.  concluded  to  re*  not  apparent  upon  the  record,  and 
imburse  C.  by  remitting  dollars  to  not  to  be  amended  by  any  matter 
Canton,  and  the  bills  and  letters  to  apparent  in  any  part  of  the  record, 
the  London  bankers  were  destroy-  the  Court  were  not  authorized  to 
ed.  An  action  brought  by  the  Lon-  make  the  amendment  lb(d. 
don  bankers  for  the  customary  com-  7.  Where  a  will  gave  certain 
mission  on  the  billa,  was  defended  legacies  and  bequests  to  A,  and 
on  the  ground,  among  others,  that  also  devised  certain  real  estate  to 
they  bad  never  been  used ;  but  it  him,  annexing  a  **  condition,"  or 
was  held,  that  the  defence  was  not  *'  conditions  "  thereto,  and  made 
maintainable.  Ibid,  certain  bequests  and  legacies  to  B, 
See  Srippino,  7,  8,  9,  10.  directing  A  in  a  subsequent  clause, 

to  pay  all  the  just  debts  of  the  tes- 

CONDITION.  tator.    It  was  held,  that  under  the 

See  CoNSTancTiOfv,  die.  7.  circumstances,    the    **  condition," 

or  "conditions"  referred  to  the 

CONFESSIONS.  payment  of  the  tesUtor's  debts, 

iSSee  EquiTT,  20,  21, 22.  and  were  not  a  mere  charge  upon 

A  personally,  but,  together  witli 

CONSTRUCTION  OF  WRIT-  the  legacies  and  bequepta  to  B, 

TEN  INSTRUMENTS   AND  were  a  charge  upon  the  real  estate. 

STATUTES.  Sands  V.  Ckamplin.    376 

1.  Construction  of  a  contract  in  8,  Where  a  testator  devises  anes- 
relation  to  the  sale  of  books.  tate  to  a  person,  and  in  respect  thero- 

Oray  v.  Harper.    574  of  charges  him  with  the  payment 

2.  Conversations  between  par-  of  debts  and  legacies,  the  charges 
VOL.    IX.                                80 
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are  always  treated  as  charges  «i  S.  Though  the  original  sourcee 

rem,  as  well  as  in  ptrsonam,  unless  of  information  are  open  to  the  use 

the  testator  uses  some  other  Ian-  of  ail  persons,  the  particular  com- 

guage,  which  limits,  restrains,  or  pilation  is  not  As  if  a  person  pre- 

repels  the  construction.           Ibid,  pare  a  map  from  original  surveTS, 

9.  The  25th  clause  of  the  2d  he  cannot  supersede  the  right  of 
section  of  the  Tariff  Act  of  1832,  another  person  to  make  similar  sur- 
ch.  224,  includes  within  its  terms  all  veys  to  accomplish  the  same  end; 
hindings,  whether  worsted  or  wool-  but  no  one,  without  such  survejrs, 
len.       Whiting  v.  Bancroft    560  has  a  right  to  copy  the  map.    liitL 

10.  Although  penal  statutes  are  3.  It  is  of  no  consequence  in 
to  be  construed  strictly,  yet  all  what  form  the  works  of  another 
the  provisions  thereof  must  be  author  are  used,  whether  it  be  by 
taken  together,  and  interpreted  ac-  a  simple  reprint,  or  by  incorporate 
cording  to  the  import  of  the  words,  ing  the  whole  or  a  large  portion 
and  not  by  the  mere  divbion  into  thereof  in  some  larger  work.  Ibid, 
sections,  so  as  to  give  effect  to  the  4.  The  question  of  violation  of 
objects  and  intent  of  the  statute,  copyright  may  depend  upon  the 
And  all  statutes  relating  to  the  value,  rather  than  the  quantity  of 
same  subject  matter,  are  to  be  in-  the  selected  materials ;  as  where, 
terpreted  together,  and  such  a  con-  in  an  abridgment,  only  the  unim- 
struction  is  to  be  given  to  them,  portant  parts  are  omitted,  or,  under 
consistent  with  the  words,  as  will  pretence  of  a  review,  the  substance 
avoid  the  mischiefs  and  promote  of  an  original  work  is  given.  Ibid, 
the  objects  and  policy  contemplat-  5.  The  author  of  an  edition  of 
ed  by  the  statutes.  Adam's  Latin  Grammar  made  cer- 

The  Schooner  Harriet    251  tain  additions  and  alterations  in 

11.  The  Tariff  being  a  statute  that  work,  and  also  prepared  notes 
regulating  commerce,  tne  terms  of  to  it,  which  the  author  of  a  subse- 
it  i^Qust  be  construed  according  to  quent  edition  of  the  same  work 
commercial  usage  and  understand-  adopted.  Heldy  that  such  adoption 
ing.  In  this  case,  it  was  submitted  was  an  infrins^ement  of  copyright, 
to  the  jury,  to  determine,  whether  Inasmuch  as  Uie  notes,  though  not 
gunny  dotii  and  cotton  bagging  new,  had  never  before  been  col- 
were  different  articles  of  com-  lected  and  embodied.  IbitL 
merce.      Bacon  v.  Bancrq/U    341  6.    Qimbts,   in  what   cases   an 

Lee  V.  Lincoln,         610  abridgment  will  be  regarded  as  a 

See  In suRANCs,  10, 11, 12.  piracy  of  an  original  copyright   A 

reporter  has  a  copyright  in  his 

GOX^RACT.  marginal  notes  and  in  the  argu- 

See  £<iuiTT,  30, 32.  ments  of  counsel,  as  prepared  and 

arranged  in  his  work,  though  he 

CONTRIBUTION    IN  CASES  has  none  in  the  opinions  of  the 

OF  MORTGAGES.  Court,  published  under  the  authoi^ 

Su  EqniTT,  8, 9, 10,  la  ity  of  Congress.                       Ibid, 

SU  CONSTEUCTIOll,  1,  2. 

CONVERSION  OP  ESTATES. 

Su  EquiTT,  11.  CORPORATION,  FOREIGN. 

See  Adhiraltt,  2,  4,  5. 
COPYRIGHT. 

1.  Any  compilation  may  be  the  CRIMES  ACT. 
subject  ofacopyright,  provided  the  See  Sqipping,  1. 
plan,  arrangement,  and  combina- 
tion of  the  materials  be  new.  CUSTOM  OR  USAGE. 
Grcof  V.  BusadL    11  Su  IivsvaAiics,  33, 
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CUSTOM  HOUSE  DOGU-  time  of  the  redemption.    The  tax 

MENTS.  title  having  been  purchased,  while 

See  Equitt,  28.  the  suit  was  pending,  it  was  held, 

that  a  title  so  obtained  did  not,  by 
DAMAGES.  the  local  decisions,  constitute  any 

Set  Admibaltt,  6.  defence  to  the  action  of  law. 

4  Yet  relief  will  be  ^nted  by 
DECREE.  way  of  injunction  in  equity,  where 

See  EquiTT,  27.  the  tenant  has,  pendente  lite,   ac- 

quired a  title  paramount  to  that  of 
DEMAND.  the  demandant,  if  he  cannot  avail 

See  Guaranty,  3.  himself  of  it  as  a  defence  to  the 

original  suit  at  law,  or  cannot,  after 

DEVISE.  recovery,  maintain   an    action  to 

See  Construction,  &C.,  7, 8.    regain  the  possession.  Ibid, 

5.  The  statute  of  Maine,  of  the 

DISCLAIMEIL  !27th  of  June,  1820,  ch.  47,  com- 

See  Patent,  21.  monly  called  the  Betterment  Act, 

applies  only  where  the  tenant  has 

ENROLMENT^  been  in  actual  possession  of  the 

See  Sbipfino,  15.  land  for  six  years  or  more  before 

the  action  brought,  by  virtue  of  a 

ESTOPPEL.  possession  and  improvement,  which 

See  JunaMBNT,  3»  term  had  not  elapsed  when  the 

writ  of  entry  was  brought  in  this 
EQUITY.  case.  Rid. 

1.  Where  an  administrator,  not  6.  Qikere,  whether  the  maxim 
having  previously  given  the  proper  ^Qut  facet,  eonseniire  videtur;  qui 
bond,  with  sureties,  and  had  it  ap-  poteit  et  debet  vetcare,  jubet,  si  non 
proved  by  the  Judge  of  Probate,  veiat,^  is  applicable  to  minors,  who 
sold  certain  real  estate,  it  was  held,  stand  by  and  make  no  objection 
that  the  bond  was  a  necessary  and  discover  no  adverse  title,  hav- 
prerequieite  to  such  a  sale,  and  it  ing  a  reasonable  discretion,  from 
not  having  been  given,  the  sale  their  age,  to  understand  and  act 
was  void.  Whether  the  omission  on  the  subject ;  and  whether  the 
was  accidental  or  not,  it  could  not  guardian  is  bound  to  disclose  his 
be  treated  as  a  mistake  or  accident  ward's  title,  and  how  far  the  ward 
remediable  in  a  Court  of  equity.        is  bound  by  his  silence  or  negli- 

Bright  V*  BowL    478  gence ;  and  whether  there  is  any 

2.  Although  Courts  of  equity  distinction  between  minors  living 
may  afford  relief  ajpainst  the  de-  within  the  State  and  without  the 
fective  execution  of  a  power,  ere-  State.  Ibid, 
ated  by  a  party,  yet  thev  cannot  7.  Where  the  owner  of  an  es- 
alR>rd  relief  against  the  defective  tate,  after  a  recovery  thereof  at 
execution  of  a  power,  created  bv  law  from  a  ^ofid  Jide  possessor  for 
law.  Nor  can  thev  dispense  with  a  valuable  consideration  without 
all  the  necessary  formalities ;  yet  notice,  seeks  an  account  in  equity, 
there  may  be  exceptions  to  this  as  plaintiff,  against  such  possessor 
rule.                                        Ibid,  for  the  rent  and  profits.  Courts  of 

&   Where  certain  real  estate  equity  will  allow  him  to  deduct 

was  sold  for  the  taxes,  and  subse-  therefrom  all  the  meliorations  and 

quently    passed    through   various  improvements    made    beneficially 

persons  by  intermediate  convey-  by  him  on  the  estate,  and  thus 

ances ;  it  was  held,  that  f  he  right  enable  him  to  recoup  them  from 

of  redemption  was  against  the  very  the  rents  and  profits*    The  same 

person  poeeeseed  of  uie  title  at  the  doctrine  holds  in  cases,  where  the 
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owner  of  an  estate  baa  only  an  13.  BM^  also,  that  the  intereot 

equitable  title  thereto*  The  Ro<-  of  the  tenant  for  life  waa  to  be 
man  law  also  allows  compensation,  determined,  not  by  the  time  when 
for  all  beneficial  expenditures ;  and  he  actually  died,  but  by  the  value 
if  a  6oiui  fidt  holder  of  real  estate  of  bis  life,  as  ascertained  by  tha 
pay  money  to  discharge  any  exist*  common  tables,  at  the  time  of  the 
ing  incumbrance  or  charffe  upon  sale.  And  although  he  die^  with- 
it,  without  notice  of  the  inrormaiity  in  four  years  from  the  time  of  the 
of  bis  tiUe^  he  is  entitled  to  reim-  sale,  yet  his  interest  wis  to  be  cal- 
buraement,  pro  tarUo,               i6u£.  culated  for  about  twenty  years,  as 

8.  When  a  sale  of  real  estate  is  that  was  the  duration  of  his  life,  aa 
made  jointly  by  persons  having  ascertained  by  the  common  tables, 
independent  interests,  in  the  atn  IbitL 
sence  of  other  countervailing  cir-  14.  Where  an  interrogatory,  per^ 
cumstances,  the  purchase  money  is  tin  en  t  to  a  charge  in  a  bill  in  equi- 
to  be  divided  according  to  their  ty,  required  uie  defendant  to 
respective  iotereslB*  answer   **  as   to   his   knowledge, 

FaaUr  v.  HUUard.    77  remembrance,  information,  and  be- 

9.  In  the  case  of  a  tenant  for  lief;"  and  the  answer  stated,  "that 
life,  remainder  in  fee,  of  lands  un-  the  defendant  had  no  knowledge, 
der  mortgage,  the  parties  contribute  information,  and  belief,  that  h  was 
to  discharge  the  incumbrance  ac-  not  true,"  and  an  exception  was 
cording  to  the  relative  value  of  filed  by  the  plaintiffsi  on  the 
their  respective  interests,  calculat-  ground,  *Hhat  the  answer  did  not 
ed  according  to  the  value  of  the  state,  whether  the  defendant  he- 
estate  of  the  tenant  for  life  by  the  lieved  it  to  be  true.'*  It  was  hdd^ 
common  tables.                        Ibid,  that  the  exception  was  well  found- 

10.  The  same  principle  applies,  ed,and  it  was  accordingly  allowed, 
where  a  mortgagee  devises  the  Brooka  v.  ByauL  20& 
mortgaged  estate  to  ene  for  life,  15.  An  exception  to  an  answer 
remainder  over  in  fee.             IbiiL  for'  insufficiency  should  stale  the 

11*  A  Courtofequity  will  decline  charges  in  the  bill,  the  interro|fa» 

to  interfere  in  advanwn  to  change  tory  applicable  thereto,  to  which 

real  estate,  by  a  sale,  into  personal  the  answer  is  responsive,  and  the 

estate,  without  imposing  conditions,  terms  of  the  answer,  verbatim,  so 

bv  which  the  proceeds  shall  retain  that  the  Court  may  see^  whether  it 

throughout  the  character  of  the  is  sufficient  or  not                   Ibid. 

origioal  fund  ;  yet  it  would  be  dif-  16.   Whenever  the    defendant 

ferent,  if  there  had  been  a  volun-  does  not  directly  deny  any  partic- 

tary  sale  by  the  parties.           lUd.  ular  allegation  of  fact,  stated  in 

12.  Certain  real  estate  was  de-  the  bill,  but  states  his  belief  there- 
vised  to  A.  for  life,  remainder  to  of,  he  either  admits,  that  it  is  tnie, 
certain  minors  in  fee.  A.,  with  or  that  he  does  not  mean  to  contro- 
the  consent  of  the  guardian  of  the  vert  it.  But  a  mere  statement  by 
minors,  sold  the  land,  but  died  be-  the  defendant  in  his  answer,  that 
fore  receiving  the  whole  of  the  he  has  no  knowledge,  that  the  fact 
purchase  monevi  and  the  residue  is  as  stated,  without  any  answer  as 
was  received  by  his  executors,  to  his  beUef  concerning  it,  is  not 
Hddf  that  the  rights  of  the  parties  such  an  admission,  as  is  to  be  re- 
were  absolutely  fixed  at  the  very  ceived  as  evidence  of  the  fact  Ibid, 
time  of  the  ude;  tad  that  the  ei^cu*  17.  The  defendant  in  equity  is 
tors  of  the  deceased  and  the  re-  bound  to  answer  in  direct  and  nn- 
mainder  men  were  entitled  to  equivocal  terms,  as  lo  the  state  of 
share  in  the  proceeds  according  to  his  mind,  as  to  every  fact  stated  in 
the  interests  of  A.  and  the  remain-  the  bill,  to  which  he  is  interroy ai- 
der men  at  that  time.              ML  ed;  either,  that  he  does  believ« 
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the  matter  iiMimrad  of;  cnr,  that  he  93.  Where  a  biU  in  equity  wae 

cannot  form  any  belief,  or  haa  none,  brought   by  an   administrator  de 

concerning  it;  and,  according  as  bonis  nfm^  for  an  account  of  the 

the  answer  may  be,  he  must  state,  intestate's  estate,  after  the  lapse 

that  he  calls  on  tJie  plaintiff  for  of  from  twenty  to  twenty-five  years, 

proof,  or  that  he  admits  the  partic-  and  the  defendant   pleaded    the 

olar  fkct,  or  that  he  waives  all  statute  of  limitations,  and  filed  a 

controversy  concerning  it       Ibid,  general  answer  to  the  whole  bill ; 

J&  Rehearings  in  equity  after  it  was  heid^  that  the  plea  should,  in 

a  decree  are  not  a  matter  of  right,  itself,  contain  averments,  negativ- 

but  rest  in  the  sound  discretion  of  ing  such  special  matters,  stated 

the  Court   Danid  v.  MUehelL  198  in  the  bill,  as  would,  if  true,  avoid 

19.  Where  a  rehearing  is  ap-  the  operation  of  the  statute;  and 
plied  for  upon  the  ground  of  newly  that  it  was  not  sufficient,  that  such 
discovered  evidence,  the  applies-  matters  were  negatived  in  the  an- 
tion  is  mainly  governed  by  the  swer.  SUams  v.  Page.  204 
same  considerations  as  apply  to  24.  Hd^  also,  that  when  an  an-* 
oases,  where  leave  is  asked  to  file  swer  contains  more  than  b  strictly 
a  supplemental  bill  after  the  publi-  applicable  to  the  support  of  the 
cation  of  the  testimony  taken  on  a  plea,  it  overrules  the  plea.  Ibid. 
cause,  and  before  the  hearing,  in  35«  Where  a  bill  in  equity  is 
order  to  bring  newly  discovered  brooffht  after  a  great  lapse  of  time, 
evidence  before  the  Court,  or  it  is  incumbent  on  the  plaintiff  to 
where  leave  is  asked  after  a  de-  state  the  reasons,  why  it  was  not 
cree  to  file  a  bill  of  review  upon  brought  before,  in  order  to  repel 
the  ground  of  the  like  evidence.  the  presumption  of  laches  or  im- 

Ibid,  proper  delay ;  and  if  fraud,  mi»- 

20.  Qvors,  whether  the  Court  take,  &c.  are  charged,  distinct 
will  grant  any  such  application  and  definite  averments  should  be 
ai\er  a  decree,  where  the  newly  made  in  regard  to  the  time,  occa- 
discovered  evidence  consists  whof-  sion,  and  subject  matter  of  such 
ly  of  confessions  made  by  the  fraud  or  mistake.  Ibid. 
plaintiff  since  the  decree,  and  af-  26.  Where  a  bill  in  equity  charg- 
fecting  the  merits  of  the  original  ed  the  defendant  witli  digging  aud 
bill.                                           Ibid,  sinking  a  deep  well  and  fountain, 

2K  If  the  Court  will  grant  any  and  tl^roby  occasioning  a  diver- 

auch  application,  it  will  grant  it  sion  of  the  water  from  a  certain 

only,  when  the  confessions  are  of  spring  and    watercourse  on   the 

the  most  full  and  direct  character,  meadow  land  of  the  plaintiff,  so  as 

and  are  proved   by  disinterested  to  render  the  same  dry  during  a 

testimony,  and  are  not  susceptible  portion  of  the  year,  and  prayed 

of  difiibrent  interpretations.      Ibid,  for  an  injunction  and  relief  there- 

22.  A  forUort,  the  application  from ;  and  the  answer  denied  the 

will  be  more  difficult  to  be  main-  facts  stated  in  the  bill,  alleging, 

tained  (if  it  can  be  maintained  at  that  the  diminution  of  water  was 

all)  where  the  supposed  confes-  occasioned  by  other  and  natural 

sioDs  made  by  the  plaintiff  are  di-  causes ;   it  was  heU  that  if  the 

rectly  contradictory  to  the  answer  facts  were  as  alleged  in  the  bill, 

of  the  plaintiff  to  a  cross  bill,  filed  the  plaintiff  was  entitled   to  the 

in  the  same  cause  for  the  lery  relief  sought    But,  in  considera- 

purpoee  of  obtaining  an  admission  tion  of  the  contradictory  nature  of 

of  the  same  facts,  as  the  confes-  a  great  mass  of  testimonv,  relating 

sions  purport  to  state,  and  are  also  merely  to  the  matter  of  fact,  and 

contradicted  by  the  plaintiff  by  his  dependent  upon  the  credibility  of 

affidavit,  filed  upon  tne  application  the  witnessea,  the  Court  proposed, 

for  the  rehearing.                    Ibid,  that  the  following  questions  should 
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be  submitted  to  a  juiy,  to  aid  it  in  its  alone,  will  be  annulled  in  eqai- 

decision,   let  Whether  there  was  ty.                                           IbiiL 

any  such  diversion  of  the  water  as  31.  In  equity,  mistake  as  well  as 

that  alleged  in  the  bill.    2d.  If  so,  fraud,  in  any  representation  of  a 

what  damages  have  been  sustain-  fact,  material  to  the  contract,  fur- 

ed  thereby.    3d.  What  is  the  per-  nishes  a  sufficient  ground  to  set  it 

manent  diminution  or  loss  in  value  aside,  and  to  declare  it  a  nullity, 

of  the  plaintiff's  meadow  land,  oc-  llntL 

casioned  thereby.  Dexter  v.  Provi-  32.    A  contract  was  made  by 

denee  ^quedtt/ci  Co.                   387  certain  parties,  wherein    it    was 

27.  Where  an  interlocutory  de-  agreed,  tnat  one  party  should  sell 
cree  was  made,  referring  it  to  a  and  the  other  should  purchase  a 
master  to  ascertain  and  report  to  certain  tract  of  timber-land  in  the 
the  Court  the  amount  of  a  claim.  State  of  Maine,  and  if,  upon  an 
which  the  defendant  had  against  exploration,  it  did  not  contain 
certain  real  estate,  which  was  con-  sixty  millions  of  pine  timber,  and 
vejred  to  him  as  a  security  for  such  there  was  not  a  stream  running 
claim ;  it  was  hdd^  that  the  master  through  it,  which  would,  with  an 
was  not  bound  by  the  statement  of  ordinary  freshet,  carry  logs  from 
that  claim  in  the  defendant's  an-  the  tract  to  the  Kennebec  river, 
swer,  but  was  at  liberty  to  inquire  without  difficulty,  the  agreement 
by  all  the  evidence  in  the  cause,  should  be  void.  The  parties  pro- 
and  other  evidence  brought  before  cared  an  exploration,  and  upon  a 
him,  what  was  the  true  extent  and  favorable  report  of  their  agent, 
just  amount  of  the  claim,  whether  purchased  the  tract  taking  a  deed 
that  evidence  was  in  support  of,  or  of  the  same,  and  making  the  stip- 
was  contradictory  to  the  answer.  ulated  payments.    It  sufeequently 

Ckickering  v.  Hatck.    516  appeared,  that  there  was  a  ^ross 

28.  The  statement  of  the  title  mistake  in  the  estimation  of  the 
or  ownership  of  a  vessel  in  the  quantity  of  timber,  that  the  ezplo- 
Custom  House  documents,  what-  ration  was  not  made  entirely  upon 
ever  may  be  its  effect  between  the  the  tract  in  question,  but  partly 
parties  to  those  documents,  is  not  upon  an  adjacent  one,  and  that  the 
conclusive  upon  third  persons,  who  pine  timber  did  not,  in  fact,  exceed 
have  an  adverse  interest ;  but  they  five  millions.  Under  these  cir- 
are  at  liberty  to  show  the  real  title  cumstances,  a  bill  in  equity  was 
to  be  different  from  what  is  stated  brought  by  one  of  the  purchasers 
therein.                                    Ibid,  to  rescind  the  contract,  and  pray- 

29.  The  rule  in  equity  is,  that  ing  for  general  relief; 

an  answer,  responsive  to  the  alle-  Hetd,  (1.)  That  the  original  con- 

gations  and  charges  made  in  the  tract  must  oe  set  aside  as  founded 

bill,  and  containing  clear  and  posi-  in  gross  mistake.    (2.)  That  the 

tive  denials  thereof,  must  prevail,  conveyance  to  the  plaintiff  must 

unless  it  is  overcome  by  the  testi-  be  rescinded,  and  the   purchase 

mony  of  two  witnesses,  or  by  one  money  restored.     (3.)  That    the 

witness  and  other  attendant  cir-  agent  of  the  owners,  who  had  ef- 

cumstances,  supplying  the  want  of  fected  the  sale  in  his  own  name, 

another  witness.  having    received     the    purchase 

Daniell  v.  Mitchdl,    172  money,  was  primarily  liable  to  re- 

30.  A  bargain,  founded  upon  psy  it ;  and  in  his  aid,  such  of  the 
material  misrepresentations  of  mat-  other  defendants  for  whom  he 
ters  of  fact,  even  though  they  were  acted  as  agent,  and  such  as  had 
inadvertently  made  through  the  received  any  part  thereof,  with  a 
mutual  mistake  of  the  parties,  or  full  knowlecfge  of  all  the  circum- 
by  the  mistake  of  the  grantors  stances  must  repay  the  proportion 
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thereof  respeetivelj  received  by  FORFEITURE. 

them.                                       IbilaL  See  Insuraivcb,  4. 

33.  An  agreement  having  been  FLBA]>ii«e,  I. 

made  between  the  defendants,  by  pp  ATjn 

the  purchase  money  amon^  them  FREIGHT, 

accoidinff  to  their  respective  in-  See  IifsuRAircB,  25, 26,  30. 
terests,  that  they  would  bear  their 

respective  proportions  of  any  losses,  GENERAL  AVERAGE, 
which  roignt  arise  from  any  inabil-  See  IfcsuRANCK,  13, 14, 15, 16, 
ity  of  the  purchasers  to  pay  the  17, 34. 
same  ;  It  was  held^  that  the  plain- 
tiff could  not,  in  equity,  have  any  GUARANTY, 
benefit  from  this  agreement,  so  as  1.  Upon  a  guaranty  for  future 
to  avail  himself  of  it,  in  case  he  advances  it  is  the  duty  of  the  par- 
was  not  able,  from  the  parties  di-  ties  making  the  advances  to  give 
rectly  liable  to  him,  to  obtain  back  notice  to  the  guarantor  of  his  ac- 
the  purchase  money  decreed  to  ceptance  thereof,  and  his  consent  * 
him.                                        UmL  to  act  under  the  guaranty,  and  to 
Su  JoRiSDiCTiOH,  2.  make  the  advances.    But  this  doc- 
trine does  not  apply,  where  the 
EVIDENCE.  agreement  to  accept  is  contem- 

1.  Where  a  party  is  charged  poraneous  with  the  guaran^. 
with  fraud  in  a  particular  transac-  fFUdes  v.  Savage.    22 
tion,  evidence  may  be  offered  of  2.  But  it  is  not  necessary,  that 

grevious   fraudulent    transactions  further  distinct  notice  should  be 

etween  him  and  third  persons,  given   to   the    guarantor,   if  the 

And  whenever  the  intent  or  guilty  amount  of  the  advances  actuallv 

knowledge  of  a  party  is  material  made,  or  the  terms,  upon  which 

to  the  issue  of  the  case,  collateral  they  were  made,  after  the  transac- 

facts,  tending  to-establish  such  in-  tions  are  complete.    There   are, 

tent  or  knowledge,  are  proper  evi-  however,  certain    exceptions ;  as 

dence.  when  the  advances  are  contingent, 

BattomUy  v.  VnUed  States.    135  or  there  is  a  continuing  guaranty. 

2.  When  a  public  officer  is  IbuL 
charged  with  conspiracy  or  fraud  3.  If,  afler  the  credit  has  ezpir- 
in  the  discharge  or  his  duties,  the  ed  and  the  amount  become  due,  a 
presumption  of  law  in  favor  of  his  demand  be  made  upon  the  debtor, 
innocence  will  prevail  against  cir-  a  -^  there  be  a  default  of  payment, 
cumstances  of  suspicion,  but  may  Notice  thereof  must  be  given  to 
be  overcome  by  proof  of  previous  the  guarantor  within  reasonable 
delinquencies  of  a  similar  nature,  time.    But  a  demand  is  not  neces- 

Ibid.  sary,  if  tbe'debtor  be  insolvent  at 

3.  Parol  evidence  is  admissible  in  the  time  of  the  maturity  of  the  bill, 
all  cases  to  establish  fraud.     IJntL  Ibid, 

See  Aduibaltt,  10.  4.   In  order  to   discharge  the 

EquiTT,  27,  28, 29.  guarantor  there  must  not  only  be 

Patent,  1,2,3.  a  want  of  such  notice,  but  there 

must  be  also  some  loss  or  damage 

FEES.  sustained  by  him  in  consequence. 

See  Marshal.  and  then  there  will  be  a  pro  tanto 

allowance.  Ibid. 

FISHERIES.  5.  Under  the  circumstances  of 

See  In suRAVcji,  31, 32, 33, 34.  this  case,  it  was  kiH  that  due  and 

SHiPpme,  13, 14, 15»  16.  sufficient  notice  was  given,  and 


640  INOBX. 

that  the  guarantor  was  liable  cm  6L  Every  ttatnte  impoAng  a  pen- 

hia  guaranty.                           IHiL  alty,   imports  a    prohibition,  and 

See  InsuRAifCB,  18,  14,  15,  makea  the  prohibited  act  illeeaL 

16,  17,  34  Ibid. 

7.  A  mere  intention  to  do  any 

IMPROVEMENTS,  when  allow-  act,  which  would  avoid  a  policy,  if 

ed  for  in  Equity.  done,  but  which  baa  never  been 

See  EqviTT,  7.  conaummated,  does  not  vitiate  the 

policy.    The  voyage,  to  avoid  the 

INSURANCE.  policy,  should  be  originally  either 

1.  A  policy  of  inaarance  ia  not  wholly  or  in  part  ille^,  as  to  trade 

divisible,  so  as  to  be  good  in  part  and  objectB.                             lbid» 

and  bad  in  part    If,  at  its  incep-  8.  If  a  voyage  as  originally  in- 

tion,  it  is  founded  in  any  illegality,  sured  be  valid,  any  subsequent  ille- 

in  which  one  only  of  the  owners  gality  in  the  course  of  the  vovage 

participated,  it  ia  utterly  void  as  will  not  affect  the  policy,  so  far  as 

to  all.  concerns  losses  on  property  not 

CUirk  V.  ProUetwn  hu,  Co.    109  tainted  with  such  illegality,  though 

9l   Where  a  ship  was  insured  connected  with  the  re$  gtH^t. 

on  a  voyage  to  Liverpool,  and  took  Ibid, 

on  board  in  the  port  of  New  Or^  9.  If  the  illegal  act  is  followed 

leans  a  chain  cable,  smuggled  by  by  a  forfeiture  and  seizure  of  the 

another  vessel,  and  was  lost  upon  thing  insured,    the    underwriters 

the  voyage  to  Liverpool,  by  peril  are  not  liable  for  the  loss.  But  the 

of  the  seas ;  it  was  held^  that  she  mere    liability  to  forfeiture  does 

was  not  subjected  to  a  forfeitare  not  avoid  the  insurance,  or  prevent 

in  rtm ;  but  that  the  master  was  a  recovery  for  a  loss  by  any  inde- 

personally  liable  to  the  pecuniary  pendent  peril.                          Ihii, 

penalties  prescribed  therefor ;  and  10.  Words  of  exception  in  any 

that  the  underwriters  were  liable  instrument  are  to   be  construed 

for  a  total  loss  on  the  policy.  Ibid,  moet  strongly  against  the  party, 

3.  £feU,  also,  that  the  insurance  for  whose  benefit  they  are  intend- 
on  the  chain  cable  was  good ;  the  ed,  and  this  rule  is  applied  to 
title  being  in  the  owner  of  the  ve»*  words  of  exception  in  policies  of 
sel,  and  the  illegality  not  attech*  insurance.  But  this  rm  of  ialer- 
ing  to  the  voyage,  on  which  it  was  pretation  is  subetrvient  to  another, 
used.                                       Ibid.  —  Verba  i$Uemlimd^  w$m  b  trndtm^ 

4.  When  property  is  forfeited,  d^eniinsennre. 

it  does  not  vest  in  the  government  Palmer  v.  Wmrrem  Am.  Cb.  960 
until  after  a  seizure ;  and  then  it  11.  Policies  of  inevraiice  are  al- 
relates  back  to  the  time  of  the  ways  construed  libeiaUy,  and  Tare- 
forfeiture.                                Ibid,  ly,  if  it  is  possible,  subjected  to 

5.  The  27th  and  28th  sections  any  critical  strictness,  or  any  tech- 
of  the  Duty  Collection  Act  of  1799,  nioU  interpretation.  Ibid. 
cb.  198,  are  not  applicable  to  suuh  12.  Where  a  policy  of  insurance 
a  case  as  this,  but  it  is  covered  by  on  time  conUined  the  following 
the  50th  and  59th  sections  of  the  clause  :  **  Excluding  during  the 
Act,  which  provide  a  penalty  for  term,  all  ports  and  places  in  Mex- 
unlading  goods  without  a  special  ico  and  Texas,  also  the  West  In- 
permit  or  license  from  the  collec-  dies,  from  July  15th  to  October 
tor,  or  for  knowingly  receiving  or  15th,  1899,  each  at  noon ;"  and  the 
concealing  goods  liable  to  aeizore.  vessel  sailed  from  New  York  for. 
But  the  vessel  receiving  smuggled  and  arrived  at  SL  Jago  de  Cuba, 
goods  is  not  liable  to  forfeiture.  within  the  excluded  period,  and 

Ibid,  was  lost  on  her  return  in  Decern- 
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ber  foUowiojf ;    it  WM  M<  that  liMn  on  the  ihip  iaflored  is  a  par- 

the  underwriten  were  liable,  the  tial  loss,  and  less  tbaa  five  per 

loss  not  bappening  within  the  ex*  cent ;  yet,  if  the  sum  apportioned 

cepted  period,  md  the  clause  in  on  ber,  on  account  of  the  injury  to 

the  policy  not  beingf  an  exception  the  other  vessel,  together  with  her 

or  exclusion  of  voyagea,  but  onlv  own  loss,  exeeeiis  five  per  cent^ 

a  suspension  of  risk  daring  such  the  underwriters  are  liable  for  the 

time  as  the  vessel  should  be  at  the  whole  lose  borne  and  apportioned 

excepted  ports.                       JBwL  on  her.                                    Ibid. 

13.  Where  a  loss  occurs  by  an  18.  Under  the  circumstances  of 
accidental  collision  with  a  foreign  the  present  case,  it  was  hM,  that 
vessel,  which  by  the  law  of  the  the  loss  by  the  collision  wasjsn 
country,  where  it  takes  place,  is  to  entirety,  and  the  whole  damage 
be  borne  and  apportioned  between  assessed  upon,  and  payable  by  the 
the  vessels,  as  being  by  inevitable  ship  insured,  was  a  direct  damage 
casualty,  it  is  not  by  our  law  deem-  or  partial  loss,  occasioned  by  the 
ed  a  genera)  average.  collision,  and  the  items  were  not  to 

Pttart  V.  fFamn  In$.  Co,    463  be  separated.                           lUd, 

14.  The  mere  fact,  that  an  ap-  19l  Where  a  bottomry  bond,  ex* 
portionment  is  made  of  a  loss  be-  ecnted  at  Hamburg,  w^as  given  at 
tween  the  different  parties  in  in-  a  premium  of  twelve  and  a  half 
terest,  if  the  loss  itself  does  not  per  cent^  and  the  bottomry  holder 
arise  from  some  act  dona,  or  sac^  screed  to  give  it  up,  if  the  sum 
rifice,  or  expense,  voluntarily  in-  aavanced  and  common  interest 
curred  for  the  common  benefit,  were  promptly  paid ;  and  the  agent 
does  not  necessarily  make  it  a  case  of  the  bottomry  holder  received  a 
of  general  average  by  our  law.  draf\  from  the  owners  on  Hamburg 

IbitL  for  the  amount,  and  common  inter- 

15.  Although  salvage  is  often  est,  and  charged  a  commission  for 
in  the  nature  of  a  general  average,  indoraing  the  draft,  and  the  bond 
it  is  not  unlversallv  true,  that,  in  was  thus  taken  up;  it  was  hM, 
the  sense  of  our  law,  all  salvage  that  the  underwriters  were  liable 
charges  are  to  be  deemed  a  gen-  for  the  interest  and  commission, 
eral  average ;  they  are  only  so,  and  bound  to  pay  them  as  a  part 
when  incurred  for  the  benefit  of  .of  the  loss,  since  they  thereby  ob- 
all  concerned.                         JlwL  tained  the  benefit  of  the  surrender 

16.  The  items  included,  and  the  of  the  twelve  and  a  half  per  cent 
sums  apportioned  and  paid,  accord-  premium ;  and  they  were  not  enti- 
ing  to  the  law  of  a  foreign  coun-  tied  to  the  benefit  without  partak- 
try,  as  a  general  average,  in  an  ad-  ing  of  the  burthen.  ibid. 
justment  thereof  made  there,  (and  20.  Hdd^  also,  that  one  of  the 
aforliorif  if  enforced  by  the  tribu-  owners,  who  transacted  the  busi- 
nals  there,)  are,  quoad  the  items  aess  and  gave  the  draft,  end  took 
and  the  rule  of  apportionment,  con-  up  the  bottomry  bond,  as  agent 
elusive  upon  and  payable  by  the  for  all  the  owners,  was  not  enti- 
underwriters  here,  as  a  general  tied  to  claim  against  the  under- 
average,  though  not  apportioned  writers  any  commission  on  his  dis- 
in  the  same  manner,  and  not  deem*  buraements,  or  for  his  services. 

ed  items  of  general  average,  by  Jbid, 

our  law.                                  JbitL  31.  Reinsurers  may  make  the 

17.  By  the  Boston  policies  of  same  defence  and  taxe  the  same 
insurance,  no  partial  loss  on  a  ship  objections,  as  the  original  insurers 
under  five  per  cent  is  to  be  borne  by  in  a  suit  upon  the  first  policy. 

the  underwriters.    Assuming,  that  Aha  York  St^  M,  Ins.  Co*  v. 

a  loss  by  such  an  accidenuu  col-  ProUcHon  Ins.  Co,        458 
VOL. IX.                          81 
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22.  The  party  reasBured  is  enti-  the  Btibetituted  voya^,  as  in  the 
tied  to  recover  a  full  indemDity  for  nature  of  a  salvage  freight  Ibid. 
the  entire  loss  sustained  by  him,  27.  Underwriters  take  no  risk 
and  also  for  the  costs  and  ex-  vi^ith  regard  to  the  length,  retar- 
penses,  which  he  has  reasonably  dation,  or  interruption  of  a  voy- 
and  necessarily  incurred  in  order  sge,  ifitbe  subsequently  resumed 
to  protect  himself  and  entitle  him  or  be  capsble  of  being  resumed, 
to  a  recovery  over  against  the  Ihid, 
reinsurers.  Especially,  in  a  case  28.  In  cases  of  necessity,  or  ca- 
where  the  reinsurers  bave  notice,  lamity,  during  the  voyaffe,  the 
that  a  suit  has  been  commenced,  master  is  by  law  created  agent 
and  that  they  will  be  looked  to  for  for  the  benefit  of  all  concerned  ; 
the  costs  and  expenses,  and  they  and  his  acts  done  under  such  cir- 
make  no  objection.                   lbi<L  cumstances  in  the  exercise  of  a 

23.  But  the  costs  and  expenses  sound  discretion,  are  binding  upon 
must  be  incurred  in  good  faith,  all  the  parties  in  interest  in  the 
and  not  wantonly  and  unnecessa-  voyage.  Ibid. 
rily  in  a  plain  case  of  loss,  where  29.  Where  a  cargo  is  so  much 
there  is  no  reasonable  ground  of  injured,  that  it  will  endanger  the 
defence.                                   Ibid,  safety  of  the  ship  and  cargo,  or  it 

24.  QuiBre^  Whether  notice  to  will  become  utterly  worthless,  it  is 
the  teinsurers,  of  the  commence-  the  duty  of  the  master  to  land  and 
ment  of  a  suit  against  the  first  in-  sell  the  cargo  at  the  place,  where 
surers,  is  indispensable.           Ibid,  the  necessity  arises,  even  although 

25.  Insurance  on  freight  on  a  it  might  have  been  carried  to  the 
voyage  at  and  from  New  Orleans  port  of  destination,  and  there 
to  Havre.  The  vessel  was  compel-  landed.  Ibid. 
led  to  put  back  to  New  Orleans  in  30.  The  shipper  has  no  right  to 
consequence  of  an  accident  The  demand  the  cargo  at  an  interme- 
cargo,  consisting  principally  of  diate  port,  without  paying  full 
cotton,  was  so  much  damaged,  that  freight,  whether  it  be  damaged  or 
it  would  require  several  months  to  not  Ibid. 
repack  it  in  a  condition  to  be  re-  31.  A  policy  of  insurance  upon 
shipped;  and  it  was  sold  by  con-  '< outfits"  and  upon  ^'catchings" 
sent  of  the  masters  and  shippers ;  substituted  for  the  outfits  in  a 
and  the  vessel,  having  taken  an-  whaling  voyage,  protects  the 
other  cargo  on  board,  proceeded  ^blubber,"  or  pieces  of  whale 
on  a  dififerent  voyage.  Hdd^  that  flesh,  cut  from  Uie  whale  and  on 
the  underwriters  were  not  liable,  deck. 

Jordan  v.  Warren  hu,  Co.     342  Rogers  v.  Mechanics  /nsur- 

26.  Underwriters  cannot  avail  ance  Co.  603 
themselves  of  a  freight  earned  in  32.  Qwere^  whether  the  blubber 
a  new  voyage,  which  they  havd  stowed  on  deck  or  stowed  in  the 
not  insured,  by  way  of  recompense  proper  place  below  deck  would  be 
for  losses  on  another  voyage,  covered  by  a  policy  of  insurance 
which  they  have  insured,  and  on** cargo."  Ibid. 
which  has  already  terminated.  33.  The  usa^e  or  custom  of  a 
Thus,  where  freight  was  insured  particular  port,  in  a  particular  trade, 
at  and  from  New  Orleans  to  Havre,  is  not  such  a  usa^e  or  custom  as 
and  the  ship,  meeting  with  an  ac-  will  in  contemplation  of  law  limit, 
cident,  put  back,  ana  another  voy-  or  control,  or  qualify,  the  Ian- 
age  to  England  was  substituted,  guage  of  contracts  of  insurance, 
on  which  ireight  was  earned;  it  It  roust  be  some  known  general 
was  heldf  that  the  underwriters  usage  or  custom  in  the  trade,  both 
were  not  entitled  to  the  freight  of  applicable  to  all  ports  of  the  State, 


INDfiX.  643 

and  80  notorious  as  to  aflbrd  *  pre-,  issne  in  the  latter,  is  upon  the  mere 

sumption,  that  all  contracts  of  in-  right;  in  the  former,  it  merely  biods 

surance  in  that  trade  are  made  the  ri^ht  of  poseession ;  it  does  not 

with  reference  to  it,  as  a  part  of  draw  m  question  the  mere  right. 
the  poUcy.                                IbitL  IbitL 

34.  Under  the  circumstances  of  3.  A  verdict,  to  be  a  bar  or  es- 
the  case,  where  a  quantity  of  blub-  toppel,  must  be  direct  upon  the 
her  was  thrown  overboard  in  order  very  point  of  the  issue ;  and  not 
to  preserve  the  ship  from  sinking  merely  so  by  argument  or  infer- 
in  a  violent  tempest,  it  was  held  to  ence.  Ibid. 
be  a  subject  of  general  average,  4.  A  verdict  in  favor  of  the  pe- 
covered  by  the  policy.             Ibid,  titioner  in  a  petition  for  partition, 

35.  A  misrepresentation  of  a  where  the  issue  is  upon  the  sole 
material  fact,  whether  it  be  made  seisin  of  the  respondent,  establish- 
through  mistake  or  design,  avoids  es  only,  that  he  had  not  a  sole  sei- 
a  pdicy  of  insurance  underwritten  sin  at  the  time  of  the  filing  of  the 
on  the  faith  thereof.  petition.  Consistently  with  such 
Carptnier  v.  American  In$.  Co,  57  a  finding,  he  may  have  had  a  sole 

do.  The  knowledge  and  consent  seisin  within  the  last  twenty  years 

of  the  principal  is  not  necessary  to  before  that  time,  that  is,  within  the 

make  such  a  misrepresentation  by  Statute   Limitation  of  Writs    of 

an  agent  fatal  to  the  policy.     IbilL  Right  Bnd. 

Su  CoNSTancTiOff,  dtc.,  5. 
INTERROGATORIEa 

1.  In  cases  of  disagreement  be-  JOINDER  OF  PARTIEa 
tween  parties  in  regard  to  inter-  See  JuaisoicTiozt,  2,  3. 
rogatories  and  cross  interrogato- 
ries, they  should  be  referred  to  a  JURISDICTION. 
Master  in  Chancery  to  be  settled        1.  The  question  of  the  jurisdic- 
hj  him,  subject  to  the  ultimate  re-  tion  of  the  United  States  Courts  as 
view  of  the  Court  upon  an  appeal  to  parties,  can  only  apply  as  be- 
from  such  report.  tween  the  very  parties,  who,  by  a 
Okker  V.  Ihmklin  Hemp  false  allegation  are  brought  within 
and  Bagging  Co.           169  their  iurisdiction.     If,  therefore, 
3.  Exceptions  to  interrogatories  one  of  several  defendants  admits, 
or  cross  interrogatories  should  be  that  his  citizenship  is  rightly  de- 
propounded  as  objections   before  scribed,soQs  to  found  the  jurisdic- 
the  commission  issues,  or  they  will  tion  of  the  Court  against  him,  the 
be  deemed  waived.                  Ibid,  other  defendants  have  no  right  to 

interfere  in  the  matter. 
INVOICE.  Harriton  v.  Urann.    64 

iSSee  Shippinoi  17.  2.  Where  a  bill  in  equity  was 

brought  against  several  inaividu- 

JUDGMENT.  als,  averring,  that  all  of  them  were 

1.  It  is  no  bar  to  a  writ  of  right,  citizens  of  Massachusetts,  and  two 
that  there  has  been  a  judgment  on  of  the  defendants  put  in  a  plea, 
a  petition  for  partition  between  the  averring,  that  their  co-defendant 
same  parties,  in  favor  of  the  ten-  was  not  a  citizen  of  Massachusetts, 
ant,  upon  an  issue  ioined  therein  it  was  held^  that  the  right  to  con- 
of  the  sole  seisin  of  the  demandant  tradict  this  averment  in  the  bill  in 

MaUei  V.  JFbxcrq/l.    474  this  respect,  and  thus  to  oust  the 

2.  Judgment  in  a  possessory  ac-  jurisdiction  of  the  Court,  was  a 
tion  (and  a  petition  on  a  writ  of  personal  privilege  of  that  co-de- 
partition  is  but  a  possessorv  action)  fendant,  of  which  he  alone  was 
18  no  bar  to  a  writ  of  right    The  entitled  to  avail  himself.         Snd. 
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S.  The  Coarts  of  the  United  vork  er  labor,  in  which  the  hirer 
States  will  dispeme  witi^  the  jcHU-  might  choose  to  employ  him,  onder 
der  of  thoae  persons,  whose  citi-  a  general  agreement  and  relaio- 
zenship,  if  they  were  made  parties  er,  without  any  specific  appiica- 
to  the  suit,  would  oust  the  jurisdic-  tion  thereof,  fixed  bv  the  agree* 
Uon  of  the  Court,  whenever,  with-  ment,  to  any  particular  yeesel  or 
out  prejudice  to  their  rights,  the  vessels,  or  to  any  other  specific 
Court  can  proceed  to  decide  the  objects ;  it  was  heldf  that  the  stat- 
merits  of  the  case,  as  between  the  ute  was  inapplicable  to  such  a  case, 
other  parties  properly  before  it.        inasmuch  as  the  agreement  could 

jAuK.    not  be  apportioned  according  to 
JUDICIARY  ACT.  the  various  services  upon  variooe 

Ste  CoNBTRucTiON,  dE.c.,  9L     Tossels,  or  upon  other  objects. 
Bail.  SntL 

5.  Hdd,  also,  that  the  statute 

LAP8E  OF  TIME.  was  api^icable  only  to  cases  of  an 

See  EquiTT,  23,  25.  agreement  for  work  and  labor  to 

be  performed    upon  a  particular 

LEGACIES.  vessel,  as  a  distinct  and  indepen- 

See  CoNSTKVCTiozf,  &c.,  7.      dent  service,  and  not  as  a  part  of 

the  general  services  of  the  libel- 

LETTER  OF  CREDIT.  lant,  which  he  was  bound  under 

;S^e  CoHHissioN,  3.  his    agreement   and    retainer    to 

render  in  the  common   business 
LICENSE.  and  employment  of  the  party,  by 

See  SHiPPiite,  15.  whom  he  was  hired,  at  the  pleas- 

ure of  the  latter.  Aid. 

LIEN.  6.  There  is  no  statute  law  in 

1.  Courts  of  Admiralty  have  ju-  Massachusetts  which  gives  a  lien 
risdiction  over  such  liens  only  as  in  rem  to  shipwrights  ror  building, 
arise  from  work  and  labor  connect-    equipping,  or  repairing  ships. 

ed  with  maritime  afiairs,  naviga-  The  Sehaoner  Maarwn.    68 

tion,  or  shipping.  7.  By  the  Common  Law,  how- 

Read  V.  The  Hvtt  of  a  ever,  a  shipwright  has  a  lien  for 

new  Brig,                      ^44  repairs  and  work  done  on  a  ship, 

2.  No  lien  attaches  upon  a  do-  so  long  as  she  remains  in  his  poe- 
mestic  vessel  for  work  and  labor  session.  And  the  owner  can  only 
done  and  performed  on  her,  except  devest  that  possession  by  a  dis- 
by  statute.                               Ihid  charge  of  the  lien.     Yet,  if  the 

3.  The  Statute  of  Maine,  of  the  owner  retain  possession  during  the 
19th  of  February,  1839,  giving  ef-  repairs,  or  if  after  the  repairs  are 
feet  to  such  a  lien,  in  cases,  where  made,  the  shipwright  voluntarily 
work  and  labor  are  performed,  or  yield  up  the  possession,  his  lien  is 
materials  are  ibmisbed,  in  virtue  gone.  Ibid. 
of  a  ^written  or  parol  agreement,'*  8.  It  is  of  no  coiAequence,  how 
includes  all  parol  agreements,  a  lien  arises  under  the  Local  Law, 
whether  expressed  or  implied;  and  whether  by  statute  or  Common  or 
any  lien,  however  limited  in  point  Municipal  Law.  Whenever  its  ex- 
of  doration  of  time,  may  be  en-  istence  is  established,  the  jorisdio* 
forced  by  proceeding  commenced  tion  of  the  Admiralty  attaches  to  it 
within  that  period,  m  any  proper  proprio  vigore.  Ibid. 
tribunal  having  cognizance  there-  9.  Under  the  fiicts  and  circum- 
of.                                           Ibid,  stances  of  this  case,  it  was  Md^ 

4.  Where  the  libellant  was  hired  that  a  lien  attached  upon  a  vessel 
at  monthly  wages,  upon  a  <?t«an(itni  by  the  Common  Law,  A>r  materials 
merutl,  to   perform   any  kind  of  famished  and  repairs  made,  and 
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that  it  hftd  not  been  devested  bj  a 
▼oluDtaiy  surrender  of  the  vessel 
by  the  owner.  ttid, 

LIMITATIONS,  STATUTE  OP. 
See  £<^uiTT,  23,  25. 

MARGINAL  NOTEa 
See  CoPTRioHT,  6. 

MARSHAL. 

1.  The  Marshal's  fees  for  the 
custody  of  goods  in  cases  of  seiss* 
ure,  and  other  proceedings  m  rem, 
are  not  honorary,  but  are  depend- 
ent upon  the  precise  regulations  of 
law,  or  in  the  absence  of  such  reg* 
nlations,  are  to  be  allowed  upon 
the  principles  of  a  quarUum  meru' 
Uf  gradoated  hj  the  ordinary  Talne 
of  similar  services,  and  dependent 
upon  the  circumstances  of  each 
particular  case. 
Batwmky  y.  United  Siaies.  153 
%  The  practice  in  the  Admiralty 
is  to  refer  disputed  cases  of  this 
nature  to  an  auditor,  to  examine 
the  evidence,  hear  the  parties,  and 
report  the  case  to  the  Court  for  a 
final  decision.  Ibid, 

MASTER  OP  SHIP,  ACTS  OP. 
See  IifsuaAcca,  28, 29. 

MISNOMER  OP  FLAINTIPP. 
See  CoNBTRUCTioa,  ^.,  6. 

MISREPRESENTATION. 
See  £qniTT,30,3l,32. 
Insu&ajiob,  35^  36. 

MISTAKE. 

See  EquiTT,  30,  31. 

MORTGAGES,  CONTRIBU- 
TION Ta 
See  E<^uiTT,  8, 9,  la 

NOTICR 

See  Guarautt,  1, 2,  a 

PARTITION, 

See  JuooMBRT,  2, 4. 

PARTNERSHIP. 
1.  Any  partner  in  a  firm  may  be 


the  agent  of  a  third  person  hi  draw- 
ing bills  in  favor  of  the  firm,  fi)r 
advances  made  to  such  third  per^ 
eon,  under  an  express  aathority. 

Baring  v.  lAfman»    396 

2.  A  firm  may  negotiate  its  own 
paper  to  one  partner,  and  the  latter 
will  thereby  become  the  owner 
thereof.  So,  a  firm  may  take  a 
separate  negrotiable  security  from 
one  of  its  partnera,  and  hold  and 
use  the  same  for  its  own  purposes. 
AfifHoriy  where  he  acts  as  the 
agent  of  third  persons.  Ibid. 

3.  A  partnership,  as  to  third  per- 
sons, may  arise  by  mere  operation 
of  law,  and  without  the  intention 
of  the  several  parties  thereto;  hot 
the  actual  intention  of  the  parties 
will  alone  constitute  a  partnership 
as  between  themselves. 

Hazard  v.  Hazard,    371 

4»  A  mere  participation  in  the 

profits  will  not  make  the  parties 

partners  inUr  eeae.  Ibid, 

5.  Qiuere,  whether  there  is  any 
clear  and  solid  distinction  between 
cases,  which  constitute  partnership, 
as  to  third  persons,  by  participa- 
tion in  the  profits,  and  cases  of 
mere  agency,  where  the  remunera- 
tion is  to  be  paid  by  a  portion  of 
the  profits.  Ibid, 

6.  Under  the  circumstances  of 
this  case,  where  one  third  for  one 
year  and  one  fourth  for  another 
year  of  the  profits,  in  a  certain 
business  carried  on  by  A.  and  B., 
was  to  be  allowed  to  n.  for  his  ser- 
vices ;  It  was  hM^  that  there  was 
no  partnership,  but  a  mere  partici- 
pation of  interest  in  the  profits, 
as  a  remuneration  to  B.  ror  his 
agency.  Ihid, 

PATENTa 

1.  In  an  action  for  an  infrinj?e- 
ment  of  a  patent  right,  evidence, 
that  the  invention  of  the  defendant 
is  better  than  that  of  the  plaintiff, 
is  improper,  except  to  show  a  sub- 
stantial difibrence  between  the  two 
inventiona 

Mten  V.  Dewey,    336 

2.  Where  the  defendant  offered 
evidence  to  show,  that  the  inven- 
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tion  was  not  origfinal  with  th^  benefit  thereof,  could  not  defeat 
plaintiff,  but,  that  the  improvement  the  patent  of  a  sabsequent  original 
for  which  he  had  taken  out  letters  inventor,  may  be  a  correct  expo- 
patent  had  been  suggested  to  him ;  sition  of  the  Statute  of  Monopolies 
although  the  precise  mode  of  car-  (Stat,  of  21  James  I.  ch.  3,  §  6),  but 
rying  it  into  operation  had  not  *  it  is  not  applicable  to  the  Patent 
been  suggested,  the  Court  in-  Laws  of  the  United  States.  IbieL 
structed  ue  jury,  that  the  true  7.  The  language  of  the  Patent 
question  was,  whether  the  improve-  Act  of  1896,  ch.  357,  §  6^  '*not 
ment  was  suhstmUiaUy  communi-  known  or  used  by  others  before 
cated  to  the  plaintiff,  so  that,  vnthr  his  or  their  discovery  thereof,** 
oui  more  inventiws  pcwtty  he  could  does  not  require,  that  the  invention 
have  applied  it,  or  not             Ihid,  should  be  known  or  used  by  more 

3.  In  considering  the  question  than  one  person,  but  merely  indi- 
of  the  originality  of  an  invention,  cates,  that  the  use  should  be  by 
the  oath  of  the  inventor,  made  prior  some  other  person  or  persons  than 
to  the  issue  of  the  letters  patent,  the  patentee.  IbidL 
that  he  was  the  true  and  first  in-  8»  Under  the  Patent  Act  of  1836 
ventor  of  the  improvement,  may  be  (ch.  357,  §  15|,  an  inventor,  who 
opposed  to  the  oath  of  a  witness  in  has  first  actually  perfected  his  in- 
the  case,  whose  testimony  is  of-  vention,  will  not  be  deemed  to  have 
fered  to  show,  that  the  invention  surreptitiously  or  unjustly  obtained 
was  not  original.                      Ibid,  a  patent  for  that,  which  was  in 

4.  Where  the  plaintiff  claimed  fact  invented  by  another,  unless 
the  combination  of  three  things,  as  the  latter  was,  at  the  time,  using 
his  invention,  in  a  patent  for  an  reasonable  diligence  in  adapting 
improvement  in  the  construction  and  perfecting  the  same ;  yet  he, 
of  ploughs;  it  was  held^  that  the  who  invents  first,  shall  have  the 
patent  was  for  the  entire  combina-  prior  right,  if  he  is  using  reasona- 
tion  of  the  three,  and  not  for  a  Die  diligence  in  adapting  and  per- 
combination  of  any  two  of  them ;  fecting  the  same,  although  the 
and,  therefore,  it  was  no  infringe-  second  inventor  has  in  fact  first 
ment  of  the  patent  to  construct  perfected  the  same,  and  first  re- 
ploughs  containing  two  of  them,  duced  the  same  to  practice  in  a 

Prouty  V.  Draper.    568  positive  form.                            Ibid, 

5.  Under  the  patent  laws  of  the  9.  An  imperfect  and  incomplete 
United  States,  the  applicant  for  a  invention,  resting  in  mere  theory, 
patent  must  be  the  first,  as  well  as  or  in  intellectual  notion,  or  in  un- 
the  original,  inventor ;  and  a  sub-  certain  experiments,  and  not  actu- 
sequent  inventor,  although  an  on-  ally  reduced  to  practice,  and  em- 
ginal  inventor,  is  not  entitled  to  a  bodied  in  some  distinct  machinery, 
patent,  if  the  invention  is  perfected  apparatus,  manufacture,  or  compo- 
and  put  into  actual  use  by  the  first  sition  of  matter,  is  not  patentable 
and  original  inventor ;  and  it  is  of  under  the  laws  of  the  United 
no  consequence,  whether  the  in-  States.  He  is  the  first  inventor, 
vention  is  extensively  known  or  in  the  sense  of  the  Patent  Act  of 
used,  or  whether  the  knowledge  or  the  United  States,  and  entitled  to 
use  thereof  is  limited  to  a  few  per-  a  patent  for  his  invention,  who  has 
sons,  or  even  to  the  first  inventor  first  perfected  and  adapted  the 
himself,  or  is  kept  a  secret  by  the  same  to  use ;  and  until  the  inven- 
first  inventor.  tion  is  so  perfected  and  adapted  to 

Reed  v.  CuUer,    590  use  it  is  not  patentable.           Ibid. 

6.  The  decision  in  DoUaiyPs  10.  It  seems,  that  in  a  race  of 
Case,  that  a  first  and  original  in-  diligence  between  two  independent 
ventor,  who  had  kept  his  invention  inventors,  he,  who  first  reduces  his 
a  secret,  so  that  the  public  had  no  invention  to  a  fixed  and  positive 
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form,  18  entitled  to  a  priority  of  zenden  it  to  pablic  ute»  or  acqui- 

right  to  a  patent  therefor.        Und,  esces  for  a  long  period  in  the  pub- 

11.  Where  a  patent  for  an  im-  Uc  use  thereof  without  objection, 
provement  on  looms  set  fortii  as  he  is  not  entitled  to  the  aid  of  a 
the  invention  claimed,  "  The  com-  Court  of  equity  to  protect  his 
munication  of  motion  from  the  patent;  and  such  acquiescence 
Reed  to  the  Yarn  Beam,  in  the  may  amount  to  complete  proof  of 
connexion  of  the  one  with  the  a  dedication  or  surrender  thereof 
other,  which  is  produced  as  fol-  to  the  public  IbiiL 
lows,"  describing  the  mode.  It  15.  But  to  entitle  the  defendants 
was  hdd,  that  the  invention  was  to  the  benefit  of  such  a  defence, 
limited  to  the  specific  machinery  the  facts  must  be  explicitly  relied 
and  mode  of  communicating  the  on  and  put  in  issue  by  their  an- 
motion,  &c.  specially  described  in  swer ;  otherwise  the  Court  cannot 
the  specification.  If  it  were  other-  notice  it  Ibid. 
wise  construed,  as  including  aU  16.  In  the  present  case,  the  pa- 
modes  of  communicating  the  mo-  tent  and  specification  claimed  for 
tion  &c.  it  would  be  utterly  void,  the  patentee,  as  his  invention,  the 
as  being  an  attempt  to  patent  an  cutting  of  ice  of  a  uniform  size  by 
abstract  principle,  or  for  all  possi-  means  of  an  apparatus  worked  by 
ble  and  practical  modes  of  com-  any  other  power  than  human.  It 
munication  of  motion  whatsoever,  claimed,  also^  not  only  the  inven- 
though  invented  by  others,  and  tion  of  this  art,  but  also  the  partic- 
substantiallv  different  from  the  ular  method  of  the  application  of 
mode  stated  in  the  patent.  the  principle,  stated  in  the  specifi- 

Slone  V.  Sprague.    270  cation,  which  was  by  two  machines 

12.  In  a  bill  in  equityior  a  per-  described  therein,  called  the  saw 
petual  injunction  of  the  defendants,  and  the  cutter.  It  was  held  by  the 
on  account  of  an  asserted  violation  Court,  that  the  specification,  so  far 
of  a  patent  right  for  an  invention,  as  it  claimed  the  art  of  cutting  ice 
it  is  a  good  defence,  that  prior  to  by  means  of  an  apparatus  worked 
the  granting  of  the  patent,  the  in-  by  anv  other  power  than  human, 
venter  had  allowed  the  invention  was  the  claim  of  an  abstract  prin- 
to  go  into  public  use,  without  ob-  ciple,  and  void ;  but  so  far  as  it 
jection.  But  it  should  be  clearly  claimed  the  two  machines  describ- 
established  by  proof,  that  such  pub-  ed  in  the  specification,  it  might  be 
lie  use  was  with  the  knowledge  good,  if  a  disclaimer  were  made  of 
and  consent  of  the  inventor.  The  Uie  other  parts,  according  to  the 
mere  user  by  the  inventor  of  his  Patent  Act  of  1837,  ch.  45,  §7  and 
invention  in  trying  experiments,  §  9,  within  a  reasonable  time,  and 
or  by  his  neighbours,  with  his  con-  before  the  suit  were  brought  But 
sent,  as  an  act  of  kindness  for  tem-  a  disclaimer,  after  the  suit  brought, 

J>orary  and  occasional  purposes  on-  would  not  be  sufficient  to  entitle 
y,  wul  not  destroy  his  right  to  a  pa-  the  party  to  a  perpetual  injunction 
tent  therefor.  fFyeih  v.  Stone.  273  in  equity,  whatever  might  be  his 
J  3.  If  the  defendants  use  a  sub-  right  to  maintain  a  suit  at  law  on 
stantial  oart  of  the  invention  pa-  the  patent.  Ibid^ 
tented,  although  with  some  modi-  1/.  If  the  patentee  has  assigned 
fications  of  form  or  apparatus,  that  his  patent  in  part,  and  a  joint  suit 
is  a  violation  of  the  patent  right  is  brought  in  equity  for  a  perpetual 
So,  if  the  patent  be  of  two  ma-  injunction,  a  disclaimer  by  the  pa- 
chines,  and  each  is  a  new  inven-  tentee  alone,  without  the  assignee's 
tion,  and  the  defendant  use  only  uniting  in  it,  will  not  entitle  the 
one  of  the  machines.  Ibid,  parties  to  the  benefit  of  the  7th 
14.  Ifthepatentee,  after  obtain-  and  9th  sections  of  the  Act  of 
ing  his  patent,  dedicates  or  sur-  1837,  ch.  45.                           Ibid. 
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laAainglepttentmaybetrnkeB  PENALTY. 

for  several  ionprovemenlB  on  one  See  Ietsitbaiicb,  6* 
and  the  same  maehine,  or  for  two 

machines,  which  are  invented  by  PLEADING. 

the  patentee,  and  conduce  to  the  L  Where  a  permit  to  unlade  and 

same  common  pmrpose  and  object,  deliver  goods  was  obtained    by  a 

although  the  J  are  each  capable  of  fraudulent  collusion  between   the 

a  distinct  use  and  application,  with-  claimant  and  the  deputy  collector 

out  being  united  together.  Butasin-  of  the  port  of  New  York,  it  was  held, 

fie  patent  cannot  be  taken  for  two  that  such  a  permit  was  utterly  void  ; 

istinct  machines,  not  conducing  and   that  goods  landed  under  it 

to  the  same  common  purpose  or  oIh  were  forfeited.  The  forfeiture  may 

ject,  but  designed  for  totally  differ-  be  enforced  in  a  general  count,  un- 

ent  and  independent  objects.    Ibid,  der  the  fiftieth  section  of  the  Collec- 

19.  An  inventor  is  bound  to  de-  tion  Act  of  1799,  ch.  128,  that  the 
scribe  in  his  specification,  in  what  goods  were  landed  tviihmU  a  per^ 
bis  invention  consists,  and  what  mit;  for  a  void  permit  is  no  permit, 
his  particular  claim  is.    But  he  is  BoUonUey  v.  IJniUd  SkUes.     135 
not  bound  to  any  precise  form  of  2.  Whenever  a  contract  or  ob- 
words,  provided  their  import  can  jection,  under  seal,  is  void  ah  inUio, 
be  clearly  ascertained  by  fair  in«  the  general  plea  of  non  est  fadum 
terpretation,  even  though  the  ez-  is  proper.      Where  it  is  merely 
pressions  may  be  inaccurate.    Ibid,  voidable,  a  special   plea,  setting 

20.  The  assignee  of  a  patent  forth  the  special  circumstances  is 
right,  in  part  or  in  whole,  cannot  necessary.  Ibid, 
maintain  any  suit  at  law,  or  in 

equity,  either  as  a  sole  or  as  a  joint  POWER  -^  DEFECTIVE  £X£- 

plaintiff  therein,  at  least  as  against  CUTION. 

third  peraons,  until  his  patent  has  iSSee  Eobitt,  1,  2. 

been  recorded  in  the  proper  de- 

partment,  according  to  the  requi-  PROBATE. 

sitions  of  the  Patent  Acts.      Ibid.  See  Wili*,  1  to  4. 

21.  A  disclaimer,  to  be  effectual 

for  all  intents  and  purposes,  under  PUBLIC  OFFICER.      . 

the  Act  of  J837,  ch.  45,  (§  7  and  9,)  See  Evidencb,  2. 

must  be  filed  in  the  patent  office 

before  the  suit  is  brought.   Unless  PUNISHMENT  OF  SEAMEN. 

it  is  filed  before  the  suit,  the  plain-  See  AniiiRALTT,  9. 

tiff  will  not  be  entitled  to  recover 

costs  in  such  suit,  even  if  he  should  REASSURANCE. 

establish  at  the  trial,  that  a  part  of  See  IitsuaAjfCB,  21,22,33,24. 

the  invention,  not  disclaimed,  had 

been  infringed  by  the  defendant.  REHEARING. 

And  where  a  disclaimer  has  been  1.  Where  a  rehearing  is  sought 

filed,  either  before  or  after  the  suit  on  the  ground  of  newly  discovered 

is  brought,  the  plaintiff  will  not  be  evidence,   after   an   interlocatonr 

entitled  to  the  benefit  thereof,  if  he  decree,  the  Court  will  grant  such 

has  unreasonably  neglected  or  de-  a  rehearing  upon  the  filing  of  a 

layed  to  enter  the  same  at  the  pa-  supplemental  bill,  if  the  evidence 

tent  office ;  but  an  unreasonable  is  of  such  a  nature,  as  to  entitle  the 

neglect  or  delay  will  constitute  a  partyto  relief  upon  a  bill  of  review, 

good  defence  and  objection  to  the  or  a  supplemental  bill  in  the  nature 

suit                 Reed  v.  CuUer,    590  of  9  bill  of  review,  after  a  final  (|e- 

cree ;  but  not  otherwise. 

PENAL  STATUTES.  v         Baker  v.  fFhUing.  218 

Su  CoirsTRUCTioir,  dtc,  lOl  2.  Error  of  judgment  or  mistake 
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of  law  by  comiBel,  aa  to  the  perti-  3.   The  maritiiiie  pdiey  is  to 

nency  or  force  of  evidence,  fiu^  make  a  liberal  allowance  in  sal- 

nishes  no  ground  for  a  reheannjBr.  yage  cases.   The  highest  compen- 

,                                                                     lb%tL  sation,  which  is  ordinarily  allowed 

ide  ajNf                  ^  Where  the  party,  seeking  re-  in  the  most  meritorious  cases,  is 

'  vi               lief,  had  knowledge  of  the  evidence  one   moiety,  and   that   is  rarely 

'^  ^               before  the  decree,  or  might  by  a  ^iven.     There  are  some  ezcep- 

riector                reasonable    diligence    or   inquiry  tions,  as  where  the  property  saved 

3^                have  obtained  it,  he  is  not  entitled  is  very  considerable,  and  the  dan- 

voj^;                 to  relief.                                   Ibid,  ger  and  difficulty  of  the  service  so 

'^''  i^                    4.  The  general  rule,  in  cases  of  great  as  to  require  an  extraordi- 

'  ^f                 this  sort,  is  not  to  allow  a  rehear-  nary  compensation.                  Ibid. 

» ^                 ing  and  a  supplemental  bill,  where  4.  Where  several  contracts  for 

liee-                   the  newly  discovered  evidence  is  salvage  services  were  made  at  va- 

the                  merely  cumulative  upon  the  liti*  rious  successive  times,  and  a  sub- 

^                   gated  facts  already  in  issue.    Ibid,  sequent  salvage  service  was  per* 

"'^                       5.  Under  the  circumstances  of  formed,  under  no  definite  contract, 

35                   this  case,  the  petition  for  a  rehear-  the  rule  (of  salvage^  fixed  in  the 

*|^                    ing  was  not  granted.               Ibid  prior  contracts  was  neld  not  to  be 

^                           Su  E<^uiTT,  18,  19, 20, 21.  miperative;  but  only  an  auxUiaiy 

s  circumstance  in  determining  what 

f                     REMAINDER.  was  a  fair  allowance  for  such  sub- 

f                             See  EquiTT,  9, 10, 12, 13.  sequent  salvage  service.          Ibid, 

I                                   SxiBiif,  5, 6,  See  Insure nck,  13, 14, 15,  16. 

SALE.  SEAMEN. 

See  EquiTT,  1, 2, 3,  6, 11.  See  Admiraltt,  9. 

.  SHiPFiive,  5, 6, 7, 8, 9,  la  Shippiho,  1,  2. 

SALVAGE.               •  SEISIN. 

1.  Courts  of  Admiralty  will  not  1.  A  mere  non-possession  of 
encourage  appeals  in  salvage  upon  real  estate  by  the  devisee,  under  a 
slight  or  frivolous  grounds,  or  in-  devise  short  of  the  period  pre- 
deed,  in  any  cases,  except  in  the  scribed  by  the  Statute  of  Limita- 
Court  below,  upon  some  plain,  tions,  to  bar  a  right  of  entry,  does 
clear,  and  determinate  mistake  of  not  amount  to  a  positive  renuncia- 
law  or  fact,  and  manifestly  not  tion  or  disclaiiper  of  the  devise,  or 
justified  by  the  circumstances,  and  to  proof  thereof,  qn  the  part  of  the 
the  onus  probandi  of  such  mis-  devisee.  Webster  v.  GUman.  499 
take  is  upon  the  appellant.  2.  Qutere,  whether  by  our  law, 

Bearse  v.  340  Pigs  of  Cop-  any  renunciation  or  disclaimer,  not 

per,                               314  by  deed  or  matter  of  record,  would 

2.  In  salvage  cases,  where  a  be  an  extinguishment  of  the  right 
contract  is  made  between  the  par-  of  the  devisee.  At  all  events,  it 
ties  under  circumstances,  where  should  be  evidenced  by  some  sol- 
there  is  no  such  necessity  as  to  emu  act  or  acknowledgment  in 
require  immediate  relief,  at  any  writing,  or  by  some  such  open  and 
expense  or  hazard  on  the  one  side,  positive  act  as  will  prevent  all  fu- 
and  on  the  other  there  is  no  obli-  ture  cavil,  and  operate  as  a  quasi 
gation  to  lend  the  required  assist-  estoppel.  Rid, 
ance,  and  no  motive  to  take  ad-  3.  A  tenant  in  fee  simple  cannot 
vantage  of  the  urgency  of  the  maintain  a  writ  of  entry  founded 
peril  in  driving  an  unconscionajj^le  upon  his  supposed  seisin  of  a  free- 
bargain,  the  Court  will  adopt  and  hold  only ;  for  he  has  no  such  es- 
enf&ce  the  contract  as.  just  liAd  tate  separate  from  the  entire  fee. 
ponscientious.                         Rid  But  he  must  count  according  to 

VOL.   IX.  82 
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the  ihct,  upon  his  crnii  aesiD  in  fee  used  aboMTe  kn^oa^^  to  tike 

ample*     The  same  is  the  ease  ter,  for  which  he  wras   itoprisoiM 

with  a  tenant  in  fee  tail ;  and  his  hj  the  master,  so  that  be   waar  cu 

appropriate  remedy  is  by  a  writ  of  able  to  return,  and  the  ship  saiie 

formedon,  and  not  by  a  writ  of  without  him ;  it  was   held,  that  th'i 

entry.                                      llnd»  leaving  him  behind  was  an  aff^nc€i 

4.  Where  a  devisee  of  a  life  within  the  intent  of  the    Cnmcs 
estate  makes  a  ccmveyance  there-  Act  of  1825,  ch.  376,  §  10»      IbitL 
of,  at  a  time  when  she  is  disseised  3.  A  supercargo  is  not  boazid  to 
of  the  premises,  the  conveyance  is  observe  the  exact  terms  of  hia  in- 
inoperative.                              J&mL  stractions,  if  thereby  the  interests 

5.  Where  a  devisee  in  remain-  of  the  owner  would  be  sacrificed 
der  in  fee  purchases  the  life  estate,  or  his  objects  frustrated. 

he  becomes  tenant  in  fee  simple,  ForetHer  ▼•  Bordman,     43 

and  the  life  estate  becomes  merg-  4.  In  cases  of  necessity  or  ur- 

ed  in  the  remainder.                Nnd,  gency  it  is  only  necessary  that  the 

6.  Where  there  is  a  devise  to  A.  supercargo  should  act  bond  fide 
for  life,  remainder  to  B.  and  C,  to  and  with  reasonable  discretion,  in 
preserve    contingent    remainders,  order  to  bind  the  owner.         Ibid. 
remainder  to  the  issue  of  A.  in  tail  5.  If  the  owner  receive  the  pro- 
male,  there  if  A.  should  renounce  ceeds  of  a  sale  by  the  supercargo 
or  disclaim  the  life  estate,  the  sub-  without  objection,  it  is  a  ratifica- 
sequent  remainders  to  B.  and  C.  tion  of  the  sale.                        Ibid* 
would   immediately    take    effect,  6.  All  sales  but  those  by  dU 
and  so  preserve  the  contingent  re-  endert  commission  are  at  the  risk 
mainder  to  the  issue  of  A.  in  tail  of  the  shipper.                         Ibid. 
male.                                       JbiA.  7.   The    validity  of  a  sale  of 

See  JunoHEiiT,  4.  credit  depends  upon  the  usage  of 

trade  in  ttaa  place  where  the  sale 

is  made,  and  such  usage  is  a  ques- 

SfllPPING.  tion  of  fact  for  a  jury.             HfitL 

1.  The  Crimes  Act  of  1835,  ch.  8.  Where  the  usage  of  trade 
276,  §  10,  enumerates  three  die-  allows  discretionary  sales  on  cash 
tinct  offences ;  viz.  (1.)  malicious-  or  credit,  a  credit  sale  is  at  the 
}y  and  without  justifiable  cause,  risk  of  the  shipper,  unless  some 
rorcing  an  officer  or  mariner  on  agreement  can  be  shown  restrict- 
shore,  in  a  foreign  port ;  or  (2.)  ing  him  to  a  cash  sale.           Mi, 
maliciously  or  without  justifiable  9.   Where  a  commission  mer- 
cause,  leaving  any  officer  or  mari-  chant  or  fiictor  has  sold  goods  up- 
ner  behind  in  a  foreign  port ;  or  on  credit,  he  is  bound  to  exercise 

is.)  maliciously  and  without  justi-  due  discretion  in  enforcing  pay- 

iable    cause,   refusing    to    bring  ment,  and  not  to  sue  or  put  the 

home  again  all  the  officers  and  owner  to  expense,  unless  there  is 

mariners  of  the  ship  in  a  condition  reasonable  ground  to  believe,  that 

to  return,  and  willing  to  return.  It  he  will  be  benefited.            Ibid, 

is  not  necessary,  to  complete  the  10.  Where  a  commission  mer- 

first  or  second  of  the  enumerated  chant  sells  on  credit  to  a  person 

offences,  that  the  officer  or  mari-  who  becomes  insolvent,  ana  does 

ner  should  be  in  a  condition  to  re-  not  give  notice  of  that  fact  to  the 

turn,  and  willing  to  return.    These  owner  within  a  reasonable  time, 

latter  words  apply  only  to  the  trifd  he  is  liable  for  all  the  damage  the 

of  the  enuroern ted  offences.  owner  suffers  in  coDsequence  of 

United  States  v.  JS/^tcher.    307  not  receiving  such  notice.     IhitL 

2.  Where  a  mariner  applied  for  11.  The  terminus  of  a  voyage 
a  discharge,  which  was  refused  determines  its  character;  if  it  be 
by  the  master,  and  he  thereupon  within  the  limits  of  foreign  juris- 
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diction  it  is  a  forei^fB  rojngej  and  fraud  and  deceit,  and  not  throuffh 

not  otherwiae*  mistake,  in  order  to  render  tne 

Tabor  V.  VnUed  States*    1  vessel  liable  to  forfeiture.        IbiiL 

ISL  A  whaling  voyage  is  not  a  16.  Where  a  certificate  made 
foreign  voyage  within  tne  meaning  by  the  agent  of  the  owner,  of  the 
of  the  Act  of  1803,  ch.  63,  and  a  particular  times  of  sailing  and  re- 
bond  executed  under,  but  not  re-  turning  of  a  vessel,  engaged  in 
quired  hj  nor  in  accordance  with  the  c(xl  fisheries,  was  discovered 
that  Act  18  a  nullity.                Ibid,  to  be  incorrect  and  false  after  the 

13.  The  5th  and  6th  sections  of  bounty  was  received  to  show  the 

the  Acts  of  1813,  ch.  34, and  1819,  incorrectness  and  falsity;  it  was 

ch.  213,  relating  to  the   bounty  heU  that  if  it  were  by  mistake, 

upon  all  such  vessels  and  boats  there  was  no  forfeiture  under  the 

employed  in  the  bank  and  other  Acts  of  1813  and  1819;  but,  if  by 

cod  fisheries,  as  shall  be  employed  fraud  and  deceit,  there  was.    IbicL 

at  sea  for  the  term  of  four  months,  17.   A  contract   was   made  in 

includes  within  its  terms  all  ves-  France  between    A.   and  B.,  by 

aels  engaj^ed  in  the  cod  fisheries,  which  certain  goods  were  to  be 

without  limitation  or  specification  manufactured  by    A.  and    trans- 

as  to  the  length  of  their  fares,  or  mitted  by  him  through  B's  agents 

the  nature  of  their  fisheries.  at  Havre,  with  instructions  as  to 

The  Schooner  HarrieL    251  their  further  transmission.    Two 

14  A  vessel  is  ^  at  sea,"  within  cases  of  goods  were  sent  to  Havre, 

the  intent  of  the  Acts  of  1813  and  and  forwarded  by  B's  agents  with 

1619,  when  she  is  without  the  hm-  bills  of  lading  in  one  vessel,  the 

its  of  any  port  or  harbour  on  the  invoice  of  one  of  the  cases  having 

seacoast     In  this  case,  an  Al-  been  sent  by  a  previous  vesseL 

manac  was  ofiered  as  evidence  of  The  latter  case  not  having  arrived 

the  particular  days  on  which  the  according  to  the  invoice,  was  not 

vessel  (The  Harriet)  sailed  and  claimed,  and  was  sent  to  the  pub- 

returnea,  wherein  the  letters  R.  lie  storehouse,  where  it  was  burnt 

and  S.    and    dots    were    placed  Hdd,  that  there  waa  no  sale,  by 

against  particular  days,  as  being  A.  to  Bl,  but  only  a  contract  to 

the  very  days  of  her  sailing  and  deliver  goods.    That  the  Statute 

returning.    It  was  hetd^  that  such  of  Frauds  did  not  apply,  because 

a  document  was  not  a  proper  jour-  the  contract  was  made  in  France, 

nal  or  memorandum-book  thereof  That  the  plainti£&  were  legally 

entitled  to  credit,  and  that  for  this  discharged  from  all  control  over 

purpose  an  exact  journal  or  memo-  the  goods   upon  their  arrival  at 

randum  of  the  actual  days  should  Havre.    That  it  was  incumbent  on 

have  been  kept,  of  her  sailing  and  B.  to  show  any  omission  on  the 

returning,  in  the  nature  of  a  \of'  part  of  A.  to  instruct  B's  agents, 

book.                                       IbuL  as  to  the  transmission  of  the  goods 

15.  Where  a  vessel  was  enrolled  from  Havre,  and  that  the  loss  of 

and  licensed  for  the  fisheries,  and  the  goods  was  in  consequence  of 

without  both  having  been  taken  such  omission.    That  the  puttinff 

by  all  the  owners  to  the  owner-  of  goods  on  board  a  vessel  and 

ship,  as  prescribed  by  the  statutes  transmitting  biUs  of  lading  vested 

of  1813  and  1819,  and  fraud  and  the    property  in    the   consiffuee, 

deceit  were  charged  in  procurinfif  though  the  Dili  of  lading  should 

the  bounty  allowed  by  law  to  such  not  arrive.  That  A.  was  not  bound 

vessels ;  it  was  held,  that  it  must  to  send  a  duplicate  invoice,  under 

be    satisfactorily  proved,  on  the  these  circumstances,  in  the  absence 

part  of  the  United  States,  that  the  of  an  invariable  custom.   That  the 

omission,  by  the  owners,  who  did  defendants  were  guiltjf  of  neglect 

not  take  the  oath,  was  through  in  not  making  search  tor  the  goods 
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the  ftict,  upOD  his  own  seiBin  in  fee  used  abasive  lasgaagfe  to  the  maa- 
siflipie.  The  same  is  the  oaae  ter,  for  which  he  was  in^soned 
witn  a  tenant  in  fee  tail ;  and  his  bv  the  master,  so  that  be  was  on- 
appropriate  remedy  is  by  a  writ  of  aole  to  return,  and  the  ship  sailed 
formedon,  and  not  by  a  writ  of  without  him ;  it  was  hddj  that  the 
entry.                                      Ibid,  leaving  him  behind  was  an  offence 

4.  Where  a  devisee  of  a  life  within  the  intent  of  the  Crimes 
estate  makes  a  conveyance  there-  Act  of  18^  ch.  976,  §  10.  Ibid* 
of,  at  a  time  when  she  is  disseised  3.  A  supercargo  is  not  bound  to 
of  the  premises,  the  conveyance  is  observe  the  exact  terms  of  his  in- 
inoperative.                             Bnd*  structions,  if  therebv  the  interests 

5.  Where  a  devisee  in  remain-  of  the  owner  would  be  sacrificed 
der  in  fee  purchases  the  life  estate,  or  his  objects  frustrated. 

he  becomes  tenant  in  fee  simple,  ForeHier  v.  Bordman.    43 

and  the  life  estate  becomes  merg-  4.  In  cases  of  necessity  or  u|r- 

ed  in  the  remainder.                Mnd.  gency  it  is  only  necessary  that  the 

6.  Where  there  is  a  devise  to  A.  supercargo  should  act  bon&  JUU 
for  life,  remainder  to  B.  and  C,  to  and  with  reasonable  discretion,  in 
preserve  contingent  remainders,  order  to  bind  the  owner.  Ibid. 
remainder  to  the  issue  of  A.  in  tail  5.  If  the  owner  receive  the  pro- 
male,  there  if  A.  should  renounce  ceeds  of  a  sale  by  the  supercargo 
or  disclaim  the  lifb  estate,  the  sub-  without  objection,  it  is  a  ratifica- 
sequent  remainders  to  B.  and  C.  tion  of  the  sale.  Ibid. 
would  immediately  take  effect,  6.  All  sales  but  those  by  del 
and  so  preserve  the  contingent  re-  credere  commission  are  at  the  risk 
mainder  to  the  issue  of  A.  in  tail  of  the  shipper.  Ibid. 
male.                                       Ibid.  7.   The    validity  of  a  sale  of 

See  JuneMBiTT,  4.  credit  depends  upon  the  usage  of 

trade  in  tl9  place  where  the  sale 
is  made,  and  such  usage  is  a  ques- 

SfllPPING.  tion  of  fact  lor  a  jury.               Hnd. 

1.  The  Crimes  Act  of  1825,  oh.  @.  Where  the  usage  of  trade 

276,  §  10,  enumerates  three  dis-  allows  discretionary  sales  on  cash 

tinct  offences ;  viz.  (1.)  malicious-  or  credit,  a  credit  sale  is  at  the 

ly  and  without  justifiable  cause,  risk  of  the  shipper,  unless  some 

rorcing  an  officer  or  mariner  on  agreement  can  oe  shown  restrict- 

shore,  in  a  foreign  port ;  or  (2.)  ing  him  to  a  cash  sale.             Ibid. 

maliciously  or  without  justifiable  9.   Where  a  commission  mer- 

cause,  leaving  any  officer  or  mari-  chant  or  factor  has  sold  goods  up- 

ner  behind  in  a  foreign  port ;  or  on  credit,  he  is  bound  to  exercise 

i3.|  maliciously  and  without  justi-  due  discretion  in  enforcing  pay- 

iable    cause,   refusing    to   bring  ment,  and  not  to  sue  or  put  the 

home  again  all  the  officers  and  owner  to  expense,  unless  tnere  is 

mariners  of  the  ship  in  a  condition  reasonable  ground  to  believe,  that 

to  return,  and  willing  to  return.  It  he  wiU  be  benefited.                Ibid. 

is  not  necessary,  to  complete  the  10.  Where  a  commission  mer- 

first  or  second  of  the  enumerated  chant  sells  on  credit  to  a  person 

offences,  that  the  officer  or  mari-  who  becomes  insolvent,  ana  does 

ner  should  be  in  a  condition  to  re-  not  give  notice  of  that  fact  to  the 

turn,  and  willing  to  return.    These  owner  within  a  reasonable  time, 

latter  words  apply  only  to  the  trial  he  is  liable  for  all  the  damage  the 

of  the  enumerated  offences.  owner  suffers  in  consequence  of 

Untied  States  v.  JSTetcher.    807  not  receiving  such  notice.       lifid. 

12.  Where  a  mariner  applied  for  11.  The  terminus  of  a  voyage 

a  discharge,  which  was  refused  determines  its  character ;  if  it  be 

by  the  master,  and  he  thereupon  within  the  limits  of  foreign  juris- 
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diction  it  is  a  ibreigB  voytige,  and  fraod  and  deceit,  and  not  throuffh 

not  otherwise*  mistake,  in  order  to  render  tne 

Tabor  V.  VniUd  States.    1  vessel  liable  to  forfeiture.        IbiiL 

ISL  A  whaling  voyage  is  not  a  16.  Where  a  certificate  made 
foreign  voyage  within  tne  meaning  by  the  agent  of  the  owner,  of  the 
of  the  Act  of  1803,  ch.  63,  and  a  particular  times  of  sailing  and  re- 
bond  ezecated  under,  but  not  re-  turning  of  a  vessel,  engaged  in 
quired  hj  nor  in  accordance  with  the  c(xl  fisheries,  was  discovered 
that  Act  IS  a  nullity.                Ibid,  to  be  incorrect  and  false  after  the 

13.  The  5th  and  6th  sections  of  bounty  was  received  to  show  the 

the  Acts  of  1813,  ch.  34, and  1819,  incorrectness  and  falsity;  it  was 

ch.  213,  relating  to  the   bounty  heU  that  if  it  were  by  mistake, 

upon  all  such  vessels  and  boats  there  was  no  forfeiture  under  the 

employed  in  the  bank  and  other  Acts  of  1813  and  1819;  but,  if  by 

cod  fisheries,  as  shall  be  employed  fraud  and  deceit,  there  was.    IbieL 

at  sea  for  the  tenn  of  four  months,  17.   A  contract   was    made  in 

includes  within  its  terms  all  ves-  France  between    A.   and  B.,  by 

sels  engaged  in  the  cod  fisheries,  which  certain  goods  were  to  be 

without  limitation  or  specification  manufactured  by    A.  and    trans- 

as  to  the  length  of  their  fares,  or  mitted  by  him  through  B's  agents 

the  nature  of  their  fisheries.  at  Havre,  with  instructions  as  to 

Jhe  Schooner  HarrieL    251  their  further  transmission.    Two 

14  A  vessel  is  '^  at  sea,"  within  cases  of  goods  were  sent  to  Havre, 

the  intent  of  the  Acts  of  1813  and  and  forwarded  by  B's  agents  wiUi 

1619,  when  she  is  without  the  lim-  bills  of  lading  in  one  vessel,  the 

its  of  any  port  or  harbour  on  the  invoice  of  one  of  the  cases  having 

seacoast     In  this  case,  an  Al-  been  sent  by  a  previous  vessel 

manac  was  ofiered  as  evidence  of  The  latter  case  not  having  arrived 

the  particular  days  on  which  the  according  to  the  invoice,  was  not 

vessel  (The  Harriet)  sailed  and  claimed,  and  was  sent  to  the  pub- 

returnea,  wherein  the  letters  R.  lie  storehouse,  where  it  was  burnt 

and  S.    and    dots    were    placed  Hdd^  that  there  was  no  sale,  by 

against  particular  days,  as  being  A.  to  Bl,  but  only  a  contract  to 

the  very  days  of  her  sailing  and  deliver  soods.    That  the  Statute 

returning.    It  was  hdd^  that  such  of  Frauds  did  not  a6ply,  because 

a  document  was  not  a  proper  jour-  the  contract  was  made  in  France, 

sal  or  memorandum-book  thereof  That  the  plaintiffs  were  legally 

entitled  to  credit,  and  that  for  this  discharged  from  all  control  over 

purpose  an  exact  journal  or  memo-  the  goods   upon  their  arrival  at 

randum  of  the  actual  days  should  Havre.    That  it  was  incumbent  on 

have  been  kept,  of  her  sailing  and  B.  to  show  any  omission  on  the 

returning,  in  the  nature  of  a  loj;-  part  of  A.  to  instruct  B's  agents, 

book.                                       Jbid.  as  to  the  transmission  of  the  goods 

15.  Where  a  vessel  was  enrolled  from  Havre,  and  that  the  loss  of 

and  licensed  for  the  fisheries,  and  the  goods  was  in  consequence  of 

without  both  having  been  taken  such  omission.    That  the  putting 

bv  all  the  owners  to  the  owner-  of  goods  on  board  a  vessel  and 

ship,  as  prescribed  by  the  statutes  transmitting  bills  of  lading  vested 

of  1813  and  1819,  and  fraud  and  the    property  in    the   consiffnee, 

deceit  were  charged  in  procuring  though  the  bill  of  lading  snonld 

the  bounty  allow^  by  law  to  such  not  arrive.  That  A.  was  not  bound 

vessels ;  it  was  ^eM,  that  it  must  to  send  a  duplicate  invoice,  under 

be    satisfactorily  proved,  on  the  these  circumstances,  in  the  absence 

part  of  the  United  States,  that  the  of  an  invariable  custom.   That  the 

omission,  by  the  owners,  who  did  defendants  were  guiltjf  of  neglect 

not  take  the  oath,  was  through  in  not  making  search  ror  the  goods 


652 


INDEX. 


which  did  not  arrive  as  by  the  in- 
voice, how  V.  Andreuf$,    38 
See  LiB9. 

SHIPWRIGHT. 
See  Lien,  7. 

SMUGGLING. 

See  Insurance,  2,  5. 

STATUTES  COMMENTED 
UPON. 

United  States. 
1789,  eh.  ao,  §  12.  Removal  of 

Causes,    546 
§  32.  Amendments,  310 
1793,  ch.  55,  §  4.    Patent,        296 
179<J,  ch.  128.  §  27, 28,  50,  69. 

Duties,  Collection  of.  110, 135 
1799,  ch.  129.  Fees  of  Officers 

of  Customs,  423 
1803,  ch.  62.  Foreign  Voyage,  1 
1813,  ch.  34,  §  5,  6.  Bounty,  251 
1816,  ch.  95.    Fees  of  Officers 

of  the  Customs,    423 

1819,  ch.  213.  Bounty,  251 
1825,  ch.  276,  §  10.  Crimes,  307 
18^2,  ch.  224  Tariff,      560 

1836,  ch.  357,  §  15.    Patents,  590 

1837,  ch.  45.  Patent,     274 

1837,  Tariff  Laws,    341 

Maine. 
lf)34,  ch.  626.  Lien,  244 

1820,  ch.  47.    Betterments,      478 

Massachusetts. 
Rtn$edSi€dvleSfCh.€Q,^21.    De- 
scendants, 426 

1838.  ch.  163.  Insolvent  Law,  601 

STATUTE  OF  LIMITATIONS. 
Su  EquiTT,  23,  24. 
Seisin,  1. 

SUPERCARGO. 

See  Shipping,  3  to  10. 

TARIFF  ACT. 

See  Construction,  9, 10, 11. 

TAX  TITLE. 
See  Ei^uiTT,  3. 

TENANT  FOR  LIFE. 
See  EquiTT,  8, 9, 10,  la 

TERMINUS  OF  VOYAGE. 
See  Shippino,  11. 

TREASON,  614 


UNITED  STATES  COURTS. 
See  Jurisdiction. 

USAGE  OR  CUSTOM. 
See  Insurance,  33. 

VERDICT. 

iSSee  Judgment,  3,  4. 

VOYAGE-DESCRIPTION  OP. 
Su  Insurance,  10, 11, 12. 

VOYAGE  —  FOREIGN. 
See  Shipping,  11,  12L 

WATERCOURSE. 
See  EquiTT,  2& 

WHAUNG  VOYAGE. 

See  Insurance,  31, 32, 33, 34> 
Shipping,  12. 

WILL. 

1.  In  England,  the  prohate  of  a 
will  hy  the  proper  ecclesiastical 
Court  is  conclusive  as  to  person- 
alty, but  it  is  not  even  evidence 
as  to  the  real  estate,  inasmach  as 
the  Court  has  no  jurisdiction  ex- 
cept over  wills  of  personal  estate. 

TompkiM  V.  T\nnpkin8,    547 

2.  The  validity  of  wills  of  real 
estate  is  solely  cognizable  by 
Courts  of  Common  Law,  and  the 
verdict  and  judgment  thereon  are 
conclusive  only  as  between  the 
parties  to  the  suit  and  their  privies. 

Bnd. 

a  The  Courts  of  Probate  in 
Massachusetts  have  complete  ju- 
risdiction over  the  probate  of  wills 
of  both  real  and  personal  estate, 
and  its  decrees  are  conclusive 
upon  all  parties,  and  not  reexam- 
inable  in  any  other  Court       Ihid, 

4.  Heldf  in  the  present  case, 
that  the  probate  of  a  will  by  the 
Supreme  Court  of  the  State  of 
Rhode  Island  under  its  laws,  is 
final  and  conclusive  upon  the  va- 
lidity of  the  will,  to  pass  the  real 
estate  in  controversy.  Bnd. 

WRIT  OP  ENTRY. 
See  Seisin,  3. 

WRIT  OP  RIGHT. 
See  Judgment,  1, 2. 
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